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TITLE 4 
BUSINESS AND COMMERCIAL LAW 


(CHAPTERS 1-24 IN VOLUME 2A; CHAPTERS 41-117 IN 


VOLUME 2C) 


SUBTITLE 1. UNIFORM COMMERCIAL CODE 


CHAPTER. 


a. 
ye 
2A. 
3. 
4. 
4A. 


ao 


8. 
3; 
10. 


GENERAL PROVISIONS. 


BANK DEPOSITS AND COLLECTIONS. 

FUNDS TRANSFERS. 

LETTERS OF CREDIT. 

BULK TRANSFERS. [REPEALED.] 

WAREHOUSE RECEIPTS, BILLS OF LADING, AND OTHER DOCUMENTS 
OF TITLE. 

INVESTMENT SECURITIES. 

SECURED TRANSACTIONS. 

EFFECTIVE DATE AND REPEALER. 


11-15. [RESERVED.] 


SUBTITLE 2. MISCELLANEOUS COMMERCIAL LAW PROVISIONS 


CHAPTER. 


16. 


20. 
21-24. 


ALTERNATIVE NICOTINE PRODUCTS DISTRIBUTION TO MINORS PRO- 
TECTION ACT. 
CURRENCY. 
WEIGHTS AND MEASURES. 
TRANSMITTING UTILITY ACT. 
MODEL REGISTERED AGENTS ACT. 
[RESERVED.] 


SUBTITLE 3. CORPORATIONS AND ASSOCIATIONS 


CHAPTER. 


36. 
37-40. 


GENERAL PROVISIONS. 
BUSINESS CORPORATIONS GENERALLY. 
BUSINESS CORPORATION ACT OF 1987. 
NONPROFIT ORGANIZATIONS. 
PROFESSIONAL CORPORATIONS. 
COOPERATIVE ASSOCIATIONS. 
FOREIGN INVESTORS. 
SMALL BUSINESS ENTITY TAX PASS THROUGH ACT. 
THE ARKANSAS NONPROFIT CORPORATION ACT OF 1993. 
REHABILITATIVE SERVICES CORPORATIONS, HABILITATIVE SERVICES 
CORPORATIONS, AND RURAL FIRE PROTECTION CORPORATIONS. 
WATER AUTHORITY ACT. 
ARKANSAS BENEFIT CORPORATION ACT. 
[RESERVED.] 
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SUBTITLE 4. PARTNERSHIPS 


CHAPTER. 

41. GENERAL PROVISIONS. [RESERVED.] 

42. UNIFORM PARTNERSHIP ACT. 

43. REVISED LIMITED PARTNERSHIP ACT OF 1991. [REPEALED.] 
44. UNIFORM LIMITED PARTNERSHIP ACT. [REPEALED.] 

45. FOREIGN LIMITED PARTNERSHIP ACT. [REPEALED.] 

46. UNIFORM PARTNERSHIP ACT (1996). 

47. UNIFORM LIMITED PARTNERSHIP ACT (2001). 


SUBTITLE 5. CONTRACTS, NOTES, AND OTHER COMMERCIAL 
INSTRUMENTS 


CHAPTER. 

56. GENERAL PROVISIONS. 
57. INTEREST AND USURY. 
58. ASSIGNMENTS. 

59. FRAUD. 

60. CHECKS. 

61-69. [RESERVED.] 


SUBTITLE 6. BUSINESS PRACTICES 


CHAPTER. 

70. GENERAL PROVISIONS. 

71. TRADEMARKS AND LABELS. 

72. FRANCHISES. 

73. SALES AND EXHIBITIONS OF ART. 
74.  GOING-OUT-OF-BUSINESS SALES. 
75. UNFAIR PRACTICES. 

76. COPYRIGHT ROYALTY COLLECTION. 
77-85. [RESERVED.] 


SUBTITLE 7. CONSUMER PROTECTION 


CHAPTER. 

86. GENERAL PROVISIONS. 

87. ARKANSAS EQUAL CONSUMER CREDIT ACT. 

88. DECEPTIVE TRADE PRACTICES. 

89. HOME SOLICITATION SALES. 

90. AUTOMOBILES. 

91. CREDIT SERVICES ORGANIZATIONS. 

92. RENTAL PURCHASES. 

93. CREDIT REPORTING DISCLOSURES. 

94. HEALTH SPA CONSUMER PROTECTION ACT. 

95. ARKANSAS MAIL AND TELEPHONE CONSUMER PRODUCT PROMOTION 
FAIR PRACTICES ACT. 

96. FARM MACHINERY. 

97. RETAIL PET STORES. 

98. ARKANSAS PAY-PER-CALL CONSUMER PROTECTION ACT. 

99. REGULATION OF TELEPHONIC SELLERS. 

100. MOTOR VEHICLE TRANSFERS. 

101. JEWELRY. 

102. PRIZE PROMOTION. 

103. CHARITABLE SOLICITATION. 

104. CREDIT CARD SOLICITATION. 


3 GENERAL PROVISIONS 4-25-101 


CHAPTER. 

105. LEMON LAWS. 

106. DISCOUNT CARDS. 

107. CREDIT CARDS. 

108. FUEL AND LUBRICANTS. 

109. USE OF “NOTARIO” AND SIMILAR TERMS. 

110. PERSONAL INFORMATION PROTECTION ACT. 

111. CONSUMER PROTECTION AGAINST COMPUTER SPYWARE ACT. 
112. ARKANSAS CONSUMER REPORT SECURITY FREEZE ACT. 
113. CONNECT ARKANSAS BROADBAND PROGRAM. 

114. SERVICE CONTRACTS ACT. 

115. CREDIT CARD PROCESSING SERVICE. 

116. REFUND ANTICIPATION LOAN ACT. 

117. DISTRIBUTION OF DRUG SAMPLES. 


SUBTITLE 3. CORPORATIONS AND ASSOCIATIONS 


RESEARCH REFERENCES 


Am. Jur. 18 Am. Jur. 2d, Corp., § 1 et 


seq. 
C.J.S. 18 C.J.S., Corp., § 1 et seq. 
CHAPTER 25 
GENERAL PROVISIONS 

SECTION. SECTION. 
4-25-101. Resignation of agent. 4-25-107. Effect of certain contract provi- 
4-25-102. Corporate security or surety sion upon determination of 

bonds. agency. 
4-25-1038. Contributions authorized. 4-25-108. Eligibility to receive county 
4-25-104. [Repealed.] grants. 
4-25-105. Joint tenancy in stock certifi- 4.95.1099. Corporation permitted to 


cate. 

4-25-106. Authorization for preexisting 
corporations to do _ busi- 
ness in state. 


change its state of incorpo- 
ration. 


4-25-101. Resignation of agent. 


(a)(1) Any person who has been designated by any corporation, 
either foreign or domestic, as its authorized agent for service of process, 
may file with the Secretary of State a signed statement that he or she 
is unwilling to continue to act as the agent of the corporation. 

(2) Upon the expiration of sixty (60) days after the filing of the 
statement with the Secretary of State, the capacity of the person as 
agent shall terminate. 

(b) Upon the filing of the statement, the Secretary of State forthwith 
shall give written notice, by mail, to the corporation of the filing of the 
statement and the effect thereof. The notice shall be addressed to the 
corporation at its principal office, as shown by the records of the 
Secretary of State’s office, and the corporation shall immediately 
designate another agent for service of process. 
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History. Acts 1941, No. 54,§ 1;A.S.A. Agents Act, resignation of agent, § 4-20- 
1947, § 64-1102. 111. 
Cross References. Model Registered 


4-25-102. Corporate security or surety bonds. 


(a) Except as provided in § 23-37-314, § 23-37-511 [repealed], § 23- 
37-608, § 23-39-505, § 23-42-305, or § 23-55-204, if the laws of this 
state provide for the furnishing of a corporate security or surety bond to 
assure financial responsibility, the person, firm, or corporation required 
to provide the bond, in lieu of providing the corporate security or surety 
bond, may furnish the principal amount of at least the amount of the 
bond to be provided in the form of: 

(1) Certificates of deposit issued by Arkansas banks and savings and 
loan associations; or 

(2) Direct general obligation securities issued by: 

(A) The State of Arkansas; 

(B) An agency or instrumentality of the State of Arkansas; 
(C) A political subdivision of this state; 

(D) The United States; or 

(E) An agency of the United States. 

(b) It is not the intention of this section to prohibit the furnishing of 
personal bond or the furnishing of a property or other bond in any other 
such manner as is now provided by law. 

(c) This section shall not apply to banks, savings and loan associa- 
tions, any case where federal law requires a corporate surety bond, or 
in any case where performance of contractual obligations is required on 
the part of the person required to provide bond. 

(d) Every governmental agency affected by this section is authorized 
and directed to issue such rules as are necessary and appropriate for 
the carrying out of this section. 


History. Acts 1979, No. 634, §§ 1, 2; 
A.S.A. 1947, §§ 66-4105, 66-4106; Acts 
ZOOO INO soca weal 


4-25-103. Contributions authorized. 


All business corporations, railroad corporations, banking corpora- 
tions, insurance corporations, building and loan corporations, benevo- 
lent corporations, and cooperative associations shall have the power to 
make donations for the public welfare or for charitable, scientific, or 
educational purposes, subject to such limitations, if any, as may be 
contained in its articles of incorporation or any amendment thereto. 


History. Acts 1951, No. 69, § 1;A.S.A. porations by § 4-26-204, as to insurance 
1947, § 64-1101. corporations by § 23-69-111, and as to 

Publisher’s Notes. This section may railroad corporations by § 23-11-209. 
have been superseded as to business cor- 
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4-25-105 


RESEARCH REFERENCES 


Ark. L. Rev. Charitable Donations by 


Corporations, 5 Ark. L. Rev. 389. 
4-25-104. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning insolvent corporations, was re- 
pealed by Acts 1993, No. 444, § 1. The 
section was derived from Acts 1893, No. 
189, §§ 1-4, p. 345; C. & M. Dig., §§ 1798- 
1801; Pope’s Dig., §§ 2198-2201; A.S.A. 
1947, §§ 64-1103 — 64-1106. 


General Assembly determines that Ar- 
kansas Code § 4-25-104 is no longer nec- 
essary and should be repealed as the dis- 
solution of insolvent corporations is now 
comprehensively covered by Arkansas 
Code §§ 4-26-1108, 4-27-1430, and 4-59- 


201 et seq.” 
Acts 1993, No. 444, § 2, provided: “The 


4-25-105. Joint tenancy in stock certificate. 


(a) In any instance in which any corporation or cooperative associa- 
tion organized under the laws of the State of Arkansas may issue any 
stock certificate or other form of certificate of any character evidencing 
ownership or equity in the corporation or cooperative association in two 
(2) or more persons and shall use the word “or” between the names of 
the persons to whom it is issued so as to cause it to read in the 
alternative, the persons to whom the certificate is issued in this form 
shall hold and own the same as joint tenants and not as tenants in 
common, and full and complete ownership of the certificate so issued 
shall pass and belong to the last survivor of the persons so named. 

(b) Any one (1) of the persons to whom any certificate may be issued 
in manner and form as provided in subsection (a) of this section may 
endorse, assign, or transfer the certificate as fully and as effectively as 
could all persons therein named joining together. The endorsement, 
assignment, or transfer so made shall be fully binding on all persons 
named therein. 


History. Acts 1959, No. 161, §§ 1, 2; 
A.S.A. 1947, §§ 50-110, 50-111. 


Publisher’s Notes. Acts 1959, No. 161, 
§§ 1, 2, are also codified as § 18-27-101. 


RESEARCH REFERENCES 


ALR. Issuance of stock certificate to 


joint tenants as creating gift inter vivos. 5 
A.L.R.4th 373. 


Transfer on corporate books as suffi- 


cient for gift of stock. 6 A.L.R.4th 250. 


Ark. L. Rev. Joint Tenancy — Right of 
Survivorship — “Four Unities”, 23 Ark. L. 
Rev. 136. 


CASE NOTES 


Cited: Smith v. Paul, 317 Ark. 182, 876 


S.W.2d 266 (1994). 
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4-25-106. Authorization for preexisting corporations to do busi- 
ness in state. 


(a)(1) Any corporation organized in this state under the provisions of 
Acts 1931, No. 255, §§ 77-80 [repealed], for the purpose of transacting 
business outside this state is authorized to transact business within the 
state by filing an amendment to its articles of incorporation to that 
effect if, upon filing the amendment, it pays, in addition to the fees 
required for filing the amendment, the difference between the amount 
of fees paid on its original incorporation for the transaction of business 
outside the state and the fees it would have been required to pay for 
incorporation under Acts 1931, No. 255 [repealed], as a domestic 
corporation formed for the purpose of doing intrastate business. 

(2) Upon filing the amendment, the corporation shall thereafter be 
incorporated for all purposes as if it was incorporated under the terms 
of Acts 1931, No. 255, §§ 1-7, 38, 39, 68, and 69 [repealed], and the 
corporations are entitled to all the rights and privileges of corporations 
formed under Acts 1931, No. 255, §§ 1-7, 38, 39, 68, and 69 [repealed]. 

(b) Articles of original incorporation and the amendment as pre- 
scribed in this section shall be filed with the county clerk of the county 
in which the principal office of the corporation is to be located. 


History. Acts 1959, No. 274, § 1. 


4-25-107. Effect of certain contract provision upon determina- 
tion of agency. 


A person who requires by contract that another person comply with 
any state or federal law, regulation, or rule, including but not limited to, 
one relating to wages, benefits, or safety conditions, shall not be deemed 
to subject that person to his or her control for purposes of determining 
agency. 


History. Acts 1989, No. 946, § 1. 


4-25-108. Eligibility to receive county grants. 


Before an unincorporated association is eligible to receive a grant 
administered by the county, the association shall provide the county 
judge a list of six (6) names and addresses of officers and directors of the 
association, along with a letter signed by the president and the 
secretary of the association authorizing a specific officer of the associa- 
tion to receive funds on behalf of the association. 


History. Acts 1997, No. 534, § 1. 


4-25-109. Corporation permitted to change its state of incorpo- 
ration. 


(a)(1) Any business corporation may change its state of incorporation 
from this state to any other jurisdiction which authorizes this change. 
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(2) Any foreign corporation may change its jurisdiction of incorpora- 
tion to this state from any other jurisdiction which authorizes this 
change. 

(b)(1) This change may be made by a business corporation: 

(A) Only pursuant to authorization by a majority of the voting 
power present, or by a larger vote as the articles may require; 

(B) At an annual or special meeting of shareholders; and 

(C) If the notice sets forth the consideration of this action as the 
purpose of the meeting. 

(2)(A) There shall be filed with the Secretary of State a certificate as 

to the authorization by the shareholders, signed by the president or 

vice president and the secretary and acknowledged by the president 
or vice president. 

(B) The certificate may be delivered to the Secretary of State for 
filing as of any specified date within thirty (30) days after the date of 
delivery. 

(3) When all taxes, fees, and charges have been paid as required by 
law, the Secretary of State shall record the certificate in the office of the 
Secretary of State and issue to the corporation a certificate reciting that 
it has taken all action required under the laws of this state to change its 
state of incorporation to the other jurisdiction. 

(4) The corporation shall, upon complying with the laws of the new 
jurisdiction, no longer be under the laws of this state. 

(5) Certified copies of the certificate of incorporation or other official 
certificate evidencing the corporation’s incorporation under the laws of 
the other jurisdiction shall be filed with the Secretary of State within 
thirty (30) days of receipt by the business corporation. 

(c)(1) The change may be made by a foreign corporation by filing with 
the Secretary of State: 

(A) A certified copy of its original or restated articles and all 
amendments subsequent to the latest restatement, which were filed 
in the other jurisdiction; 

(B) The original of a certificate of good standing from the state of 
original jurisdiction, dated not more than thirty (30) days earlier 
than the date of filing in this state; 

(C) An application for incorporation pursuant to this section, 
signed for the corporation by its president or vice president and its 
secretary or assistant secretary, and acknowledged by one (1) of the 
signing officers, setting forth the requirements of § 4-27-202; 

(D) A franchise tax contact sheet provided by the Secretary of 
State; and 

(EZ) A certificate by the Secretary of State or other proper officer of 
the jurisdiction in which the corporation is incorporated, reciting that 
the corporation has taken all action required under the laws of the 
jurisdiction to become a corporation incorporated under the laws of 
this state. 

(2)(A) These documents may be delivered to the Secretary of State 

for filing as of any specified date within thirty (30) days after the date 

of delivery. 
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(B) When all fees and charges have been paid as required by law, 
the Secretary of State shall record the documents in the office of the 
Secretary of State and issue a certificate of incorporation of the 
corporation under the laws of this state. 

(3) The certificate of incorporation shall be conclusive evidence of the 
fact that the corporation has been duly incorporated under the laws of 


this state. 


(4) Effective as of the time of filing the documents with the Secretary 
of State, the corporation shall be incorporated solely under the laws of 
this state and no longer under the laws of the other jurisdiction. 


History. Acts 2001, No. 454, § 1. 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of 
Legislation, 2001 Arkansas General As- 


sembly, Business Law, 24 U. Ark. Little 
Rock L. Rev. 407. 


CHAPTER 26 
BUSINESS CORPORATIONS GENERALLY 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. FORMATION AND PowERS OF CORPORATIONS. 


. AMENDMENT OF ARTICLES OF INCORPORATION. 


. CoRPORATE NAME. 


. REGISTERED OFFICES AND AGENTS. [REPEALED. | 


. SHAREHOLDERS. 

. DIRECTORS AND OFFICERS. 

. Mortcace, SALE, Etc., or ASSETS. 
10. CoNVERSION AND MERGER. 
11. DissoLUTION AND LIQUIDATION. 
12. Fiuinc AnD FEEs. 


3 
4 
5 
6. CORPORATE FINANCE. 
7 
8 
9 


Publisher’s Notes. This chapter ap- 
plies to business corporations existing 
prior to midnight, December 31, 1987, 
which do not elect to be covered by Chap- 
ter 27 of this title. See § 4-27-1701. 


Cross References. Arkansas Busi- 
ness Corporation Act of 1987, § 4-27-101 
et seq. 

Change of state of incorporation, § 4- 
25-109. 


RESEARCH REFERENCES 


Ark. L. Notes. Matthews, A Statutory 
Primer: The Arkansas Business Corpora- 
tion Act of 1987, 1987 Ark. L. Notes 81. 

Ark. L. Rev. Organizing an Arkansas 
Business Corporation — A Primer, 21 Ark. 
L. Rev. 455. 

Corporations — “Piercing the Corporate 
Veil” in Tort, 22 Ark. L. Rev. 531. 


Professional Corporations — A Current 
Appraisal, 23 Ark. L. Rev. 215. 

Some Legal and Other Problems of Pro- 
fessional Corporations in Arkansas, 24 
Ark. L. Rev. 292. 

Rosenzweig, Protecting the Rights of 
Minority Shareholders in Close Corpora- 
tions Under the New Arkansas Business 
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Corporation Act, 44 Ark. L. Rey. 1. 

U. Ark. Little Rock L.J. Brewer, An 
Overview of the 1987 Arkansas Business 
Corporation Act, 10 U. Ark. Little Rock 
D431. 


4-26-101 


Survey—Corporations, 10 U. Ark. Little 
Rock L.J. 549. 


CASE NOTES 


Foreign Corporations. 

No provision in this chapter requires 
that a foreign corporation file amended 
articles of incorporation with the Secre- 
tary of State of Arkansas for tax computa- 
tion purposes. Franklin Elec. Co. v. Heath, 
261 Ark. 269, 547 S.W.2d 755 (1977). 


Cited: Missouri Pac. R.R. v. W.S. Fox & 
Sons, Inc., 251 Ark. 247, 472 S.W.2d 726 
(1971); Barnett v. Borg-Warner Accep- 
tance Corp., 488 F. Supp. 786 (E.D. Ark. 
1980). 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

4-26-101. 
4-26-102. 
4-26-103. 
4-26-104. 


Title. 

Definitions. 

Applicability of chapter. 

Administration by Secretary of 
State. 


4-26-105. Waiver of notice. 


Cross References. Applicability to 
stock savings and loan associations, § 23- 
37-105. 

General incorporation 
Const., Art. 12, § 6. 


laws, Ark. 


4-26-101. Title. 


SECTION. 

4-26-106. Certificates of Secretary of 
State to be received in evi- 
dence. 

4-26-107. Disapproval of articles and 
other documents by Secre- 
tary of State — Appeals. 


Professional Corporation Act, § 4-29- 
201 et seq. 

Effective Dates. Acts 1965, No. 576, 
§ 98: effective at midnight on Dec. 31, 
1965. 


This chapter shall be known and may be cited as the “Arkansas 


Business Corporation Act”. 


History. Acts 1965, No. 576,§ 1;A.S.A. 
1947, § 64-101. 


RESEARCH REFERENCES 


Ark. L. Rev. A License to Lie, Cheat, 
and Steal? Restriction or Elimination of 
Fiduciary Duties in Arkansas Limited Li- 
ability Companies, 60 Ark. L. Rev. 643. 


U. Ark. Little Rock L.J. Mathews, 
Corporate Statutes—Which One Applies?, 
13 U. Ark. Little Rock L.J. 69. 
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4-26-102. Definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Corporation” or “domestic corporation” means a corporation for 
profit subject to the provisions of this chapter, except a foreign corpo- 
ration; 

(2) “Foreign corporation” means a corporation for profit organized 
under laws other than the laws of this state for a purpose or purposes 
for which a corporation may be organized under this chapter; 

(3) “Articles of incorporation” means the original or restated articles 
of incorporation and all amendments thereto; 

(4) “Shares” means the units into which the proprietary interests in 
a corporation are divided; 

(5) “Subscriber” means one who subscribes for shares in a corpora- 
tion, whether before or after incorporation; 

(6) “Shareholder” means one who is a holder of record of shares in a 
corporation; 

(7) “Authorized shares” means the shares of all classes which the 
corporation is authorized to issue; 

(8) “Treasury shares” means shares of a corporation which have been 
issued, have been subsequently acquired by and belong to the corpora- 
tion, and have not been cancelled or restored to the status of authorized 
but unissued shares. Treasury shares shall be deemed to be “issued” 
shares, but shall not be considered as an asset of the corporation or as 
outstanding for dividend, quorum, voting, or other purposes; 

(9) “Net assets” means the amount by which the total assets of a 
corporation, excluding treasury shares, exceed the total debts of the 
corporation; 

(10) “Stated capital” means, at any particular time, the sum of: 

(A) The par value of all shares, including treasury shares, of the 
corporation having a par value that have been issued and have not 
been cancelled or redeemed; 

(B) The consideration fixed by the corporation in the manner 
provided by law for all shares, including treasury shares, of the 
corporation without par value that have been issued and have not 
been cancelled or redeemed, except that part of the consideration 
actually received therefor as may have been allocated to capital 
surplus in a manner permitted by law; and 

(C) Such amounts not included in subdivisions (10)(A) and (B) of 
this section as have been transferred to stated capital of the corpo- 
ration, whether upon the issue of shares as a share dividend or 
otherwise, minus all reductions from such sum as have been effected 
in a manner permitted by law; 

(11) “Surplus” means the excess of the net assets of a corporation 
over its stated capital. “Surplus” shall be classified into “earned 
surplus” or “retained earnings” and “capital surplus”; and these classi- 
fications shall be shown separately on the books, balance sheets, and 
statements of the corporation; 
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(12) “Insolvent” means inability of a corporation to pay its debts as 
they become due in the usual course of its business; 

(13) “Accrued preferential dividends” means the aggregate amount 
which, at any time, would be payable as dividends on shares having 
preference in respect to dividends before dividends can be paid to the 
holders of shares whose rights as to dividends are subordinate to this 
preference. For the purpose of this definition, a dividend is deemed paid 
if it has been declared, and funds for its payment have been set aside; 

(14) “Principal place of business”, as used in this chapter, refers to 
the place in this state where the corporation maintains its principal 
business office; and the principal place of business may be different 
from the corporation’s “registered office”. 


History. Acts 1965, No. 576, § 2;A.S.A. 
1947, § 64-102. 


CASE NOTES 


- Cited: Franklin Elec. Co. v. Heath, 261 
Ark. 269, 547 S.W.2d 755 (1977). 


4-26-103. Applicability of chapter. 


(a) Corporations may be organized under this chapter for any lawful 
purposes except that where another statute of this state, other than 
Acts 19381, No. 255, which is repealed by this chapter, requires that 
corporations of any designated class be organized thereunder, corpora- 
tions of that designated class shall be organized under the other statute 
and shall be subject to the provisions thereof. 

(b) In respect to all corporations of any designated class that could be 
organized under this chapter but which are subject to the provisions of 
any other statute or statutes placing restrictions or conditions on the 
organization of these corporations, or providing for the regulation of 
corporations after organization, the provisions of this chapter shall 
apply to corporations only to the extent that this chapter is not 
inconsistent with the provisions of the other statute or statutes. This 
chapter is not intended to repeal, amend, or qualify any statutes of such 
character. 

(c) From and after midnight December 31, 1965, all corporations now 
existing and chartered under Acts 1931, No. 255 [repealed], or under 
Acts 1927, No. 250, or under Act April 12, 1869, shall be subject to the 
provisions of this chapter, subject, however, to the following: 

(1) A corporation originally incorporated under a general business 
corporation statute of this state, but belonging to a class whereunder 
the organizational filing procedures have been transferred to some 
state office or agency other than the Secretary of State, will not be 
subjected to the provisions of this chapter; 

(2) Previously chartered corporations brought under the provisions 
of this chapter will not be required to substitute new filings under this 
chapter for filings heretofore made with the Secretary of State and the 
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county clerk in accordance with the requirements of the applicable 
antecedent statutes; and each designation of a resident agent and 
resident office made in accordance with the then applicable law by a 
previously chartered corporation brought under this chapter is declared 
a valid designation for the purposes of this chapter; 

(3) Previously chartered corporations that are subject to regulation 
under other statutes shall remain subject to such regulation. 

(d) To the extent that they were subject to the provisions of Acts 
1931, No. 255, corporations created under the Dental Corporation Act, 
§ 4-29-401 et seq., or under the Medical Corporation Act, § 4-29-301 et 
seq., shall be subject to the provisions of this chapter. However, 
corporations created under the Dental Corporation Act, § 4-29-401 et 
seq., or the Medical Corporation Act, § 4-29-301 et seq., prior to 
midnight December 31, 1965, will not be required to make new filings 
in lieu of lawful filings made by those corporations prior to midnight, 
December 31, 1965, and each lawful designation of resident agent or 
resident office made prior to midnight December 31, 1965, by the 
corporations shall be continued in effect as a valid designation under 
this chapter. 


History. Acts 1965, No. 576,§ 3;A.S.A. and Act April 12, 1869, referred to in this 
1947, § 64-103. section, are deemed superseded by this 
Publisher’s Notes. Acts 1927, No. 250, chapter. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Mathews, 
Corporate Statutes—Which One Applies?, 
13 U. Ark. Little Rock L.J. 69. 


CASE NOTES 


Cited: White County Guar. Sav. & Ass’n, 241 Ark. 878, 410 S.W.2d 760 
Loan Ass’n v. Searcy Fed. Sav. & Loan (1967). 


4-26-104. Administration by Secretary of State. 


The Secretary of State shall have the power and authority reasonably 
necessary to enable him or her to administer this chapter efficiently and 
to perform the duties therein imposed upon him or her. 


History. Acts 1965, No. 576, § 92; 
A.S.A. 1947, § 64-119. 


4-26-105. Waiver of notice. 


(a) Whenever any notice is required to be given to any shareholder or 
director of a corporation under the provisions of this chapter or under 
the provisions of the articles of incorporation or bylaws of the corpora- 
tion, a waiver in writing signed by the person or persons entitled to the 
notice, whether before or after the time stated therein shall be equiva- 
lent to the giving of the notice. 
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(b) The attendance of any shareholder or director at a meeting 
without protesting, prior to or at the commencement of the meeting, the 
lack of proper notice shall be deemed to be a waiver by him or her of 
notice of the meeting. 


History. Acts 1965, No. 576, § 43; 
A.S.A. 1947, § 64-116. 


4-26-106. Certificates of Secretary of State to be received in 
evidence. 


A certificate of the Secretary of State under the Great Seal of 
Arkansas, as to the existence or nonexistence of facts relating to 
corporations which would not appear from a certified copy of any 
documents on file in his or her office shall be taken and received in all 
courts, public offices, and official bodies as prima facie evidence of the 
existence or nonexistence of the facts therein stated. 


_ History. Acts 1965, No. 576, § 94; 
A.S.A. 1947, § 64-118. 


4-26-107. Disapproval of articles and other documents by Sec- 
retary of State — Appeals. 


(a) If the Secretary of State shall fail to approve any articles of 
incorporation, amendment, merger, consolidation, or dissolution, or any 
other document required by this chapter to be approved by the 
Secretary of State before the same shall be filed in his or her office, he 
or she shall give, within ten (10) days after the delivery thereof to him 
or her, written notice of his or her disapproval to the person or 
corporation delivering the same, specifying the reasons therefor. 

(b)(1) From the disapproval of the Secretary of State the person or 
corporation may appeal to the Pulaski County Circuit Court by filing 
with the clerk of the court a petition setting forth: 

(A) A copy of the articles or other document sought to be filed; 
(B) Acopy of the written disapproval by the Secretary of State; and 
(C) The basis for challenging the legality of the ruling of the 

Secretary of State. 

(2) Upon the filing of the petition, the matter shall be tried de novo 
by the court. The court shall either sustain the action of the Secretary 
of State or direct him or her to take such action as the court may deem 
proper. 

(c) Appeals from all final orders and judgments entered by the circuit 
court under this section in review of any ruling or decision of the 
Secretary of State may be taken as in other civil actions. 


History. Acts 1965, No. 576, § 93; 
A.S.A. 1947, § 64-120. 
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SUBCHAPTER 2 — FORMATION AND Powers oF CORPORATIONS 


SECTION. 

4-26-201. 
4-26-202. 
4-26-203. 


Incorporators. 

Articles of incorporation. 

Organization meeting of incor- 
porators. 

General powers. 

Defense of ultra vires. 


4-26-204. 
4-26-205. 


Cross References. Fairs and associa- 
tions of public nature, § 4-28-101. 

Effective Dates. Acts 1965, No. 576, 
§ 98: effective at midnight on Dec. 31, 
1965. 

Acts 1968 (1st Ex. Sess.), No. 48, § 3: 
Feb. 21, 1968. Emergency clause pro- 
vided: “It is hereby found and declared by 
the General Assembly of Arkansas that 
the existing statutory authorization for 
business corporations to make gifts and 
donations of corporate assets for public, 
governmental, scientific, educational and 


SECTION. 

4-26-206. Prerequisite to 
business. 

4-26-207. Certificate of corporate exis- 
tence — Prima facie evi- 
dence. 


commencing 


charitable purposes are unduly restrictive 
and are preventing corporations from 
making gifts and donations to governmen- 
tal and charitable agencies; that there is 
an urgent need to encourage and autho- 
rize such gifts and donations for public 
and charitable purposes. Therefore, an 
emergency is declared to exist, and this 
Act being necessary for the preservation 
of the public peace, health and safety, 
shall take effect and be in force from the 
date of its approval.” 


RESEARCH REFERENCES 


ALR. Validity of variations from one 
share-one vote rule under modern corpo- 
rate law. 3 A.L.R.4th 1204. 

Validity of stockholders’ agreement al- 
legedly infringing on directors’ manage- 
ment power. 15 A.L.R.4th 1078. 

Attorney’s liability for improper or inef- 
fective incorporation of client. 40 
A.L.R.4th 535. 

Reinstatement of repealed, forfeited, ex- 
pired, or suspended corporate charter as 
validating interim acts of corporation. 42 
A.L.R.4th 392. 


4-26-201. Incorporators. 


Validity, construction, and effect of pro- 
vision in charter or bylaws requiring su- 
permajority vote. 80 A.L.R.4th 667. 

Am. Jur. 18A Am. Jur. 2d, Corp., § 150 
et seq. 

18B Am. Jur. 2d, Corp., § 1695 et seq. 

Ark. L. Rev. Organizing the Corpora- 
tion with an Eye to the Tax Future, 17 
Ark. L. Rev. 409. 

De Facto Merger in the Corporate Part- 
nership Context, 27 Ark. L. Rev. 737. 

C.J.S. 18 C.J.S., Corp., § 47 et seq. 

19 C.J.S., Corp., § 651 et seq. 


One (1) or more natural persons of the age of twenty-one (21) years or 
more may act as incorporators of a corporation by executing and filing 
in accordance with § 4-26-1201 articles of incorporation for the corpo- 


ration. 


History. Acts 1965, No. 576, § 54; 
A.S.A. 1947, § 64-501. 
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CASE NOTES 


ANALYSIS 


Compliance. 
Contracts. 
Duties. 


Compliance. 

In order to exempt any association of 
persons from personal liability for the 
debts of a proposed corporation, they must 
comply fully with the act under which the 
corporation is created, a partial compli- 
ance is not sufficient, and unless they 
comply fully, business performed by them 
constitutes them a partnership. Gazette 
Publishing Co. v. Brady, 204 Ark. 396, 162 
S.W.2d 494 (1942) (decision under prior 
law). 


Contracts. 

A corporation may adopt contracts 
made for it by its promoters in advance of 
organization as effectually as if made by it 
after organization and, after accepting the 
benefits of such contracts, cannot repudi- 


ate the accompanying burdens and obliga- 
tions. Layton v. Central States Lead & 
Zinc Co., 147 Ark. 355, 227 S.W. 415 
(1921) (decision under prior law). 

Corporation accepting benefits of con- 
tract of promoters is liable under it. Brace 
v. Oil Fields Corp., 173 Ark. 1128, 293 S.W. 
1041 (1927) (decision under prior law). 

Promoters of an insurance corporation 
who executed a note and signed names 
thereto prior to its incorporation as offi- 
cers without stating for whom or what 
company they were acting were person- 
ally liable for the payment of the note 
according to its terms. Shanks v. Clark, 
175 Ark. 883, 300 S.W. 453 (1927) (deci- 
sion under prior law). 


Duties. 

It is the duty of promoters to give cor- 
rect information to prospective purchas- 
ers of stock. Porter v. Morris, 131 Ark. 382, 
199 S.W. 106 (1917) (decision under prior 
law). 


4-26-202. Articles of incorporation. 


(a) The articles of incorporation, which shall be duly signed by all of 


the incorporators, shall set forth: 


(1) The name of the corporation; 


(2) The period of duration, which may be perpetual; 
(3) The purpose for which the corporation is organized; 


(4) The aggregate number of shares which the corporation shall have 
authority to issue; if the shares are to consist of one (1) class only, the 
par value of each of the shares or a statement that all of the shares are 
without par value; or, if the shares are to be divided into classes, the 
number of shares of each class and a statement of the par value of the 
shares of each class or that the shares are to be without par value; 

(5) Ifthe shares are to be divided into classes, the designation of each 
class and a statement of the preferences, limitations, and relative rights 
in respect to the shares of each class; 

(6) If the corporation is to issue the shares of any preferred or special 
class in series, then the designation of each series and a statement of 
the variations in the relative rights and preferences as between series 
insofar as the series are to be fixed in the articles of incorporation and 
a statement of any authority to be vested in the board of directors to 
establish series and fix and determine the variations in the relative 
rights and preferences as between series; 

(7) A statement that the corporation will not commence business 
until consideration of the value of at least three hundred dollars ($300) 
has been received for the issuance of shares; 
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(8) Any provisions limiting or denying to shareholders the preemp- 
tive right to acquire additional or treasury shares of the corporation; 

(9) Any provision not inconsistent with law, which the incorporators 
elect to set forth in the articles of incorporation for the regulation of the 
internal affairs of the corporation, including any provision which under 
this chapter is required or permitted to be set forth in the bylaws; 

(10) The address, including street and number, if any, of its initial 
registered office, and the name of its initial registered agent at the 
address; 

(11) The number of directors constituting the initial board of direc- 
tors who are to serve as directors until the next annual meeting of 
shareholders or until their successors be elected and qualify. If the 
number of directors constituting the initial board is either one (1) or two 
(2), then a statement shall also be included in the article specifying the 
number of directors to be elected at the annual meeting,or special 
meeting called for that purpose, of the shareholders next following the 
time when the shares of the corporation become owned of record by 
more than one (1) or two (2) shareholders as the case may be; 

(12) The name and address of each incorporator. 

(b) It shall not be necessary to set forth in the articles of incorpora- 
tion any of the corporate powers enumerated in this chapter. 


History. Acts 1965, No. 576, § 565; 
A.S.A. 1947, § 64-502. 


CASE NOTES 


ANALYSIS 


Form. 
Residence. 


Form. 

No particular form of bylaws is re- 
quired. Myar v. Poe, 79 Ark. 465, 95 S.W. 
1005 (1906) (decision under prior law). 


its articles of incorporation the address of 
its initial registered office and the name of 
its initial registered agent at such ad- 
dress. Missouri Pac. R.R. v. W.S. Fox & 
Sons, Inc., 251 Ark. 247, 472 S.W.2d 726 
(1971). 

Cited: J.M. Prods., Inc. v. Ark. Capital 
Corp., 51 Ark. App. 85, 910 S.W.2d 702 


(1995). 
Residence. 
The domestic corporation acquired a 
residence in a county by setting forth in 


4-26-203. Organization meeting of incorporators. 


(a) After the filing of the articles of incorporation with the Secretary 
of State as required in § 4-26-1201, an organization meeting of the 
incorporators shall be held either within or without this state, at the 
call of a majority of the incorporators, for the purpose of electing 
directors and the transaction of such other business as may come before 
the meeting. 

(b) The incorporators calling the meeting shall give at least three (3) 
days’ notice thereof by mail to the remaining incorporators. The notice 
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shall state the time and place of the meeting. However, the giving of the 
notice may be waived by the incorporators entitled to receive the notice. 


History. Acts 1965, No. 576, § 58; 
A.S.A. 1947, § 64-505. 


4-26-204. General powers. 


(a) Each corporation, by virtue of its existence as such, shall have 
power: 

(1) To have perpetual succession by its corporate name unless a 
limited period of duration is stated in its articles of incorporation; 

(2) To sue and be sued, in its corporate name; 

(3) To have a corporate seal which may be altered at will and to use 
the seal by causing it or a facsimile to be impressed or affixed or in any 
other manner reproduced; but the use of a seal by the corporation will 
be optional and not mandatory; 

(4) To elect or appoint officers and agents of the corporation and 
define their duties and fix their compensation; 

(5) To make, alter, and repeal bylaws not inconsistent with its 
articles of incorporation or with the laws of this state for the adminis- 
tration and regulation of the affairs of the corporation; 

(6) Subject to any restrictions in its articles of incorporation, to make 
contributions or gifts to corporations, trusts, community chests, funds, 
foundations, or associations organized and operated exclusively for 
religious, charitable, literary, scientific, or educational purposes or for 
the prevention of cruelty to children or animals, no part of the net 
earnings of which inures to the benefit of any private stockholder or 
individual, and may make contributions or gifts to governmental units 
and agencies to be used for any lawful purpose when these contribu- 
tions or gifts are authorized or approved by its board of directors; 

(7) In time of war or engagement of the United States Armed Forces 
in hostile military operations, to transact any lawful business in aid of 
the United States in connection therewith; 

(8) Subject to any restrictions in its articles of incorporation, to 
invest its funds as it sees fit, including specifically and without limiting 
the generality of the foregoing, the power to acquire controlling inter- 
ests in, or the entire ownership of, other corporations whether engaged 
in the same or different kinds of business; 

(9) To cease its corporate activities and surrender its corporate 
franchise. 

(b) To effectuate the purposes stated in its articles of incorporation, 
and subject to any limitation prescribed by this chapter or by its articles 
of incorporation, every corporation shall also have power: 

(1) To acquire, by purchase, lease, gift, will, or otherwise, and to own, 
hold, improve, use, and otherwise deal in and with real and personal 
property, or any interest therein, wherever situated; 

(2) To sell, convey, lease, exchange, transfer, and otherwise dispose of 
all or any part of its property and assets; 
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(3) To enter into contracts of guaranty or suretyship or make other 
financial arrangements for its customers, suppliers, subsidiaries, and 
others with whom it transacts business; also, where in the opinion of 
the directors action should be taken to promote good employer-em- 
ployee relationships, it may make undertakings of such character for 
the benefit of any of its employees. The term “employees” is not to 
include any officer or director or any person holding as much as ten 
percent (10%) of the shares entitled to vote for the election of directors; 

(4) To procure for its benefit insurance on the life of any employee or 
officer whose death might cause financial loss to the corporation, and to 
this end, the corporation is deemed to have an insurable interest in its 
employees and officers; 

(5) To acquire, by purchase, subscription, gift, will, or otherwise, and 
to own, hold, vote, sell, mortgage, lend, pledge, or otherwise dispose of, 
and otherwise use and deal in and with any or all of the shares or other 
interests in, or obligations of, other domestic or foreign corporations or 
the obligations of any associations, partnerships, or individuals or any 
direct or indirect obligations of the United States or of any government, 
state, territory, governmental district, or municipality or of any instru- 
mentality thereof; 

(6) To enter into general partnership agreements with another 
corporation or corporations whether organized under the laws of this 
state or otherwise or with any individual, individuals, or partnerships 
but only on condition that the action is authorized by the articles of 
incorporation or, in the absence of such charter authorization, by the 
holders of at least a majority of the outstanding shares of each class 
entitled at that time to vote at an election of directors; and, even though 
no charter authority therefor exists, a corporation, without prior 
stockholders’ approval and merely on the authorization of its board of 
directors, may: 

(A) Become a limited partner; or 

(B) Enter into a joint adventure arrangement with any domestic or 
foreign corporation or corporations or any individual, individuals, or 
partnership, provided the joint adventure contemplates: 

(i) The joint prosecution of a single undertaking; or 

(ii) The prosecution of successive joint undertakings or business 
activities over a period not exceeding five (5) years; the joint activities 
after the expiration of this period to be restricted to acts of liquida- 
tion, including the completion of any projects commenced during the 
five-year period; and the joint arrangement not to be extended except 
under stockholders’ authority as above provided; 

(7) To make contracts and incur liabilities, borrow money, issue its 
notes, debentures, bonds, and other obligations, and secure any of its 
obligations by mortgage, pledge, security interest, or other form of 
encumbrance upon all or any of its property including after-acquired 
property, franchises, and income; 

(8) To lend money for its corporate purposes, including the power to 
lend money to its employees where such action tends to promote good 
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employer-employee relationship; to invest its funds from time to time in 
such manner as may be approved by the board; 

(9) To pay pensions and establish pension plans, pension trusts, 
profit-sharing plans, stock bonus plans, stock option plans, and other 
incentive plans for any or all of its directors, officers, and employees; 

(10) To conduct its business, carry on its operations, and have offices 
and exercise the powers granted by this chapter anywhere in the world; 

(11) To have and exercise all additional powers necessary or conve- 
nient to effect any or all of the purposes for which the corporation is 


organized. 


(c) It shall not be necessary to set forth in the articles of incorpora- 
tion any of the powers enumerated in this section, but the powers shall 
exist and may be exercised by the corporation, whether or not set forth 


in the articles. 


History. Acts 1965, No. 576, § 4; 1968 
(1st Ex. Sess.), No. 48, § 1; A.S.A. 1947, 
~§ 64-104. 


Cross References. Property, taking 


by corporation, compensation, Ark. 
Const., Art. 12, § 9. 


Unfair Practices Act, § 4-75-201 et seq. 


RESEARCH REFERENCES 


Ark. L. Rev. Note, Hall v. Staha: Ar- 
kansas Courts Adopt the Business Judg- 
ment Rule as a Tool of Judicial Review 
and Analyze the Issue of Excessive Execu- 
tive Compensation, 47 Ark. L. Rev. 959. 


U. Ark. Little Rock L.J. Webber, Ar- 
kansas Corporate Fiduciary Standards — 
Interested Directors’ Contracts and the 


Doctrine of Corporate Opportunity, 5 U. 
Ark. Little Rock L.J. 39. 


CASE NOTES 


ANALYSIS 


Accommodation Paper. 
Contracts. 
Conveyances. 
Indebtedness. 
Mergers. 

Right to Sue. 


Accommodation Paper. 

Private corporation, with the consent of 
all its stockholders and directors, may 
execute commercial paper as an accommo- 
dation. Murphy v. Ark. & La. Land & 
Improv. Co., 97 F. 723 (W.D. Ark. 1899) 
(decision under prior law). 


Contracts. 

The legislature is authorized to regulate 
the powers of corporations to enter into 
contracts when the regulation would not 
be subversive to any vested rights or the 
objects of the charter. Ark. Stave Co. v. 
State, 94 Ark. 27, 125 S.W. 1001 (1910) 
(decision under prior law). 


Conveyances. 

There is a presumption in favor of 
power of corporation to make convey- 
ances. Cotton v. White, 131 Ark. 273, 199 
S.W. 116 (1917) (decision under prior law). 

Seal of corporation affixed to deed con- 
stituted a prima facie showing that corpo- 
ration was regularly incorporated and 
that the officers were authorized to make 
the deed. Oliver v. Henry Quellmalz Lum- 
ber & Mfg. Co., 170 Ark. 1029, 282 S.W. 
355 (1926) (decision under prior law). 


Indebtedness. 

The authority of the officers of a private 
corporation to execute a mortgage for 
valuable consideration conveying the cor- 
porate property to themselves individu- 
ally could not be questioned by subse- 
quent creditors of the corporation, where 
neither the stockholders nor existing 
creditors complained. Stallings v. Gallo- 
way-Kennedy Co., 171 Ark. 24, 283 S.W. 
41 (1926) (decision under prior law). 
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Mergers. 

Evidence that two corporations formed 
a partnership, sold their merchandise to 
the partnership, and appointed one per- 
son as manager of the partnership to 
handle all merchandising and accounting 
operations established a prima facie case 
of de facto merger of the corporations 
entitling minority stockholders to be paid 
for their stock. Pratt v. Ballman-Cum- 
mings Furn. Co., 254 Ark. 570, 495 S.W.2d 
509 (1973). 


Right to Sue. 

Fact that two corporations have direc- 
tors or other officers in common does not of 
itself prevent one from maintaining an 
action at law against the other. G.W. 
Jones Lumber Co. v. Wisarkana Lumber 
Co., 125 Ark. 65, 187 S.W. 1068 (1916) 
(decision under prior law). 
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Corporation which has failed to file re- 
port and pay franchise tax may sue so long 
as the attorney general has not proceeded 
to annul its charter. Jones v. Bank of 
Commerce, 131 Ark. 362, 199 S.W. 103 
(1917) (decision under prior law). 

Where an action is commenced by a 
corporation after its charter has been for- 
feited, subsequent reinstatement is not 
retroactive and does not vest the corpora- 
tion with a right to prosecute the action. 
Sulphur Springs Recreational Park v. 
Camden, 247 Ark. 713, 447 S.W.2d 844 
(1969) (decision under prior law). 

Cited: James v. J.F.K. Carwash, Inc., 
275 Ark. 141, 628 S.W.2d 299 (1982); First 
Commer. Bank, N.A. v. Walker, 333 Ark. 
100, 969 S.W.2d 146 (1998); Marcum v. 
Wengert, 344 Ark. 153, 40 S.W.3d 230 
(2001). 


4-26-205. Defense of ultra vires. 


(a) No act of a corporation and no conveyance or transfer of real or 
personal property to or by a corporation shall be invalid by reason of the 
fact that the corporation was without capacity or power to do the act or 
to make or receive the conveyance or transfer. 

(b) However, the lack of capacity or power may be asserted: 

(1) In a proceeding by a shareholder against the corporation to enjoin 
the doing of any act or acts or the transfer of real or personal property 
by or to the corporation. If the unauthorized acts or transfer sought to 
be enjoined are being, or are to be, performed or made pursuant to any 
contract to which the corporation is a party, the court may, if all of the 
parties to the contract are parties to the proceeding and if it deems the 
same to be equitable, set aside and enjoin the performance of the 
contract, and in so doing, may allow to the corporation or to the other 
parties to the contract, as the case may be, compensation for the loss or 
damage sustained by either of them which may result from the action 
of the court in setting aside and enjoining the performance of the 
contract; but anticipated profits to be derived from the performance of 
the contract shall not be awarded by the court as a loss or damage 
sustained; 

(2) In a proceeding by the corporation, whether acting directly or 
through a receiver, trustee, or other legal representative or through 
shareholders in a representative or derivative suit against the incum- 
bent or former officers or directors of the corporation; 

(3) In a proceeding by the Attorney General, as provided in this 
chapter, to dissolve the corporation or in a proceeding by the Attorney 
General to enjoin the corporation from the transaction of unauthorized 
business. 
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History. Acts 1965, No. 576, § 6;A.S.A. 
1947, § 64-106. 


4-26-205 


CASE NOTES 


ANALYSIS 


Applicability. 

Actions Within Authority. 
Benefits of Contract. 
Defense. 

Standing. 


Applicability. 

Ultra vires does not apply to torts. Sul- 
livan v. Ark. Valley Bank, 176 Ark. 278, 2 
S.W.2d 1096 (1928) (decision under prior 
law). 


Actions Within Authority. 

Where a corporation was authorized to 
buy, own, sell and lease real estate, its 
agreement to pay a debt of a contractor 
employed by it to paint a building it was 
occupying to prevent a materialman from 
filing a lien was not ultra vires. Becker 
Provision Co. v. Parker Hdwe. Co., 146 
Ark. 539, 226 S.W. 177 (1920) (decision 
under prior law). 


Benefits of Contract. 

Where an ultra vires contract entered 
into by a corporation has been fully per- 
formed by the other party and the corpo- 
ration has had the benefit thereof, the 
contract is binding on the corporation. 
Becker Provision Co. v. Parker Hdwe. Co., 
146 Ark. 539, 226 S.W. 177 (1920) (deci- 
sion under prior law). 

Where an oil company purchased pipe 
and got the benefit of it, it is immaterial in 
an action on the note representing the 
purchase price, which it signed as surety, 
whether it had authority to make or en- 
dorse the note, since it would be liable for 
the purchase price regardless of such au- 
thority. El Dorado Pipe & Supply Co. v. 
Penguin Oil Co., 174 Ark. 848, 296 S.W. 
713 (1927) (decision under prior law). 


Defense. 

Individuals who entered into a partner- 
ship agreement with a corporation are 
liable on a partnership debt contracted by 
it in furtherance of the purpose for which 
the corporation was organized and cannot 
take advantage of the fact that the con- 
tract was beyond the powers of the corpo- 
ration. Hayes-Thomas Grain Co. v. A.F. 


Wilcox Contracting Co., 144 Ark. 621, 223 
S.W. 357 (1920) (decision under prior law). 

Where a corporation, sued on an alleged 
contract, seeks to avail itself of the de- 
fense of ultra vires, it must plead that 
defense; but where it relies on the lack of 
authority of its officer to make such a 
contract, it may deny that it made the 
contract and place upon the plaintiff the 
burden of showing the officer’s authority. 
Anderson-Tully Co. v. Gillett Lumber Co., 
155 Ark. 224, 244 S.W. 26 (1922) (decision 
under prior law). 

Whether a corporation’s contract is ul- 
tra vires will not be considered on appeal 
in the absence of evidence of its charter 
powers. Crow Oil & Gas Co. v. Drain, 171 
Ark. 817, 286 S.W. 971 (1926) (decision 
under prior law). 

A lumber corporation, seeking to avail 
itself of ultra vires of indemnity agree- 
ment executed by it in that it was not 
authorized by the articles of incorpora- 
tion, must plead such want of power as a 
special defense. Lena Lumber Co. v. Brick- 
house, 173 Ark. 348, 292 S.W. 1007 (1927) 
(decision under prior law). 

The promissory note held not invalid as 
an ultra vires instrument since none of 
the statutory conditions were present for 
an assenting stockholder to assert the 
defense of ultra vires and, accordingly, the 
underlying personal guarantees were not 
invalid. James v. J.F.K. Carwash, Inc., 275 
Ark. 141, 628 S.W.2d 299 (1982). 


Standing. 

Where the security agreement covering 
the pledge of all of a moving company’s 
assets by the company’s sole shareholder 
was properly filed and therefore gave con- 
structive notice to all subsequent credi- 
tors, the trustee in bankruptcy lacked 
standing to assert an ultra vires defense 
against the assignee of the security agree- 
ment. Putnam Realty, Inc. v. Terminal 
Moving & Storage Co. (In re Terminal 
Moving & Storage Co.), 631 F.2d 547 (8th 
Cir. 1980). 

Cited: National Surety Corp. v. Crystal 
Springs Fishing Village, Inc., 326 F. Supp. 
LW ee Ark e197 lL) Marcum: - ¥; 
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Wengert, 344 Ark. 153, 40 S.W.3d 230 
(2001). 


4-26-206. Prerequisite to commencing business. 


A corporation shall not transact any business or incur any indebted- 
ness, except such as shall be incidental to its organization or to 
obtaining subscriptions to or payment for its shares until there has 
been paid in for the issuance of shares consideration of the value of at 
least three hundred dollars ($300). 


History. Acts 1965, No. 576, § 57; 
A.S.A. 1947, § 64-504. 


RESEARCH REFERENCES 


Ark. L. Rev. Carnes and Banks, Capi- 
talization Under the Financial Provisions 


of the Arkansas Business Corporation Act, 
38 Ark. L. Rev. 802. 


4-26-207. Certificate of corporate existence — Prima facie evi- 
dence. 


(a) At any time after the incorporators have filed articles of incorpo- 
ration with the Secretary of State, he or she shall, upon request and 
upon payment of the fee prescribed by law, certify whether, as disclosed 
by the records in his or her office, the existence of the corporation has 
terminated by reason of voluntary or involuntary dissolution, merger, 
consolidation, franchise tax default, or otherwise. 

(b) If the certificate identifies the corporation by its corporate name, 
and by showing the names of the original incorporators and the date the 
original articles of incorporation were filed, it shall be admissible in 
evidence, and the certifications therein contained shall be deemed 
prima facie true. 


History. Acts 1965, No. 576, § 56; 
A.S.A. 1947, § 64-5038. 


CASE NOTES 


ANALYSIS 


Collateral Attack. 
Sufficiency of Certificate. 


Collateral Attack. 

A corporation’s right to exist cannot be 
attacked collaterally. Searcy v. Yarnell, 47 
Ark. 269, 1 S.W. 319 (1886); Cairo, T. & 
S.R.R. v. Arkansas Short Line, 172 Ark. 
317, 288 S.W. 715 (1926) (preceding deci- 
sions under prior law). 


Sufficiency of Certificate. 

Where the validity of certificate from 
the Secretary of State stating that plain- 
tiff was a corporation in good standing at 
all times pertinent to the action was un- 
controverted except for plaintiffs failure 
to file a change of address as to its regis- 
tered office or agent, but defendants dem- 
onstrated no prejudice as a result of the 
change of address, certificate was suffi- 
cient to prove the corporation’s legal exis- 
tence and thus plaintiff had the legal 
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capacity to sue. Delta Oil Co. v. Catalani, 
276 Ark. 66, 633 S.W.2d 1 (1982). 


SUBCHAPTER 3 — AMENDMENT OF ARTICLES OF INCORPORATION 


SECTION. SECTION. 
4-26-301. Amendments authorized. 4-26-306. Restatement of articles of in- 
4-26-302. Procedure. corporation. 
4-26-303. Voting by shareholder classes. 4-26-307. Amendment of articles of incor- 
4-26-304. Articles of amendment. poration in reorganization 
4-26-305. Filing of articles of amend- proceedings. 

ment. 


Effective Dates. Acts 1965, No. 576, 
§ 98: effective at midnight on Dec. 31, 
1965. 


RESEARCH REFERENCES 


C.J.S. 18 C.J.S., Corp., § 77 et seq. 


4-26-301. Amendments authorized. 


(a) A corporation may amend its articles of incorporation, from time 
to time, in any and as many respects as may be desired, so long as its 
articles of incorporation as amended contain only such provisions as 
might be lawfully contained in original articles of incorporation at the 
time of making the amendment, and, if a change in shares or the rights 
of shareholders or an exchange, reclassification, or cancellation of 
shares or rights of shareholders is to be made, such provisions as may 
be necessary to effect the change, exchange, reclassification, or cancel- 
lation. 

(b) In particular, and without limitation upon the general power of 
amendment, a corporation may amend its articles of incorporation, 
from time to time, so as to: 

(1) Change its corporate name; 

(2) Change its period of duration; 

(3) Change, enlarge, or diminish its corporate purposes; 

(4) Increase or decrease the aggregate number of shares, or shares of 
any class, which the corporation has authority to issue; 

(5) Increase or decrease the par value of the authorized shares of any 
class having a par value, whether issued or unissued; 

(6) Exchange, classify, reclassify, or cancel all or any part of its 
shares, whether issued or unissued; 

(7) Change the designation of all or any part of its shares, whether 
issued or unissued, and to change the preferences, limitations, and the 
relative rights in respect to all or any part of its shares, whether issued 
or unissued; 
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(8) Change shares having a par value, whether issued or unissued, 
into the same or a different number of shares without par value; and to 
change shares without par value, whether issued or unissued, into the 
same or a different number of shares having a par value; 

(9) Change the shares of any class, whether issued or unissued, and 
whether with or without par value, into a different number of shares of 
the same class or into the same or a different number of shares, either 
with or without par value, of other classes; 

(10) Create new classes of shares having rights and preferences 
either prior and superior or subordinate and inferior to the shares of 
any class then authorized, whether issued or unissued; 

(11) Cancel or otherwise affect the right of the holders of the shares 
of any class to receive dividends which have accrued but have not been 
declared; 

(12) Divide any preferred or special class of shares, whether issued 
or unissued, into series and fix and determine the designations of the 
series and the variations in the relative rights and preferences as 
between the shares of such series; 

(13) Authorize the board of directors to establish, out of authorized 
but unissued shares, series of any preferred or special class of shares 
and fix and determine the relative rights and preferences of the shares 
of any series so established; 

(14) Authorize the board of directors to fix and determine the relative 
rights and preferences of the authorized but unissued shares of series 
theretofore established in respect of which either the relative rights and 
preferences have not been fixed and determined or the relative rights 
and preferences theretofore fixed and determined are to be changed; 

(15) Revoke, diminish, or enlarge the authority of the board of 
directors to establish series out of authorized but unissued shares of 
any preferred or special class and fix and determine the relative rights 
and preferences of the shares of any series so established; 

(16) Limit, deny, or grant to shareholders of any class the preemptive 
right to acquire additional or treasury shares of the corporation, 
whether then or thereafter authorized; 

(17) Restate, in the entirety, its articles of incorporation. 


History. Acts 1965, No. 576, § 59; 
A.S.A. 1947, § 64-506. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 


CASE NOTES 


Cited: Franklin Elec. Co. v. Heath, 261 
Ark. 269, 547 S.W.2d 755 (1977). 
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4-26-302. Procedure. 


(a) Amendments to the articles of incorporation shall be made in the 
following manner: 

(1) The board of directors shall adopt a resolution setting forth the 
proposed amendment and directing that it be submitted to a vote at a 
meeting of shareholders, which may be either an annual or a special 
meeting; 

(2) Written or printed notice setting forth the proposed amendment 
or a summary of the changes to be effected thereby shall be given to 
each shareholder of record entitled to vote thereon within the time and 
in the manner provided in this chapter for the giving of notice of 
meetings of shareholders. If the meeting is an annual meeting, the 
proposed amendment or a summary shall be included in the notice of 
the annual meeting; 

(3) At this meeting a vote of the shareholders entitled to vote thereon 
shall be taken on the proposed amendment; 

_ (4) The proposed amendment shall be adopted upon receiving the 
affirmative vote of the holders of at least two-thirds (#3) of the shares 
entitled to vote thereon unless any class of shares is entitled to vote as 
a class, in which event the proposed amendment shall be adopted upon 
receiving the affirmative vote of the holders of at least two-thirds (24) of 
the shares of each class of shares entitled to vote as a class and of the 
total shares entitled to vote thereon. 

(b) Any number of amendments may be submitted to the sharehold- 
ers and voted upon by them at one (1) meeting. 


History. Acts 1965, No. 576, § 60; 
A.S.A. 1947, § 64-507. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 


CASE NOTES 


Cited: Franklin Elec. Co. v. Heath, 261 
Ark. 269, 547 S.W.2d 755 (1977). 


4-26-303. Voting by shareholder classes. 


The holders of the outstanding shares of a class shall be entitled to 
vote as a class upon a proposed amendment, whether or not entitled to 
vote thereon by the provisions of the articles of incorporation, if the 
amendment would: 

(1) Increase or decrease the aggregate number of authorized shares 
of the class; 

(2) Increase or decrease the par value of the shares of the class; 

(3) Effect an exchange, reclassification, or cancellation of all or part 
of the shares of the class; 
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(4) Effect an exchange or create a right of exchange of all or any part 
of the shares of another class into the shares of the class; 

(5) Change the designations, preferences, limitations, or relative 
rights of the shares of the class; 

(6) Change the shares of the class, whether with or without par 
value, into the same or a different number of shares, either with or 
without par value, of the same class or another class; 

(7) Create a new class of shares having rights and preferences prior 
and superior to the shares of the class, or increase the rights and 
preferences of any class having rights and preferences prior or superior 
to the shares of the class; 

(8) In the case of a preferred or special class of shares, divide the 
shares of the class into series and fix and determine the designation of 
the different series and the variations in the relative rights and 
preferences between the shares of the separate series or authorize the 
board of directors to do so; 

(9) Limit or deny the existing preemptive rights of the shares of the 
class; 

(10) Cancel or otherwise affect dividends on the shares of the class 
which have accrued but have not been declared. 


History. Acts 1965, No. 576, § 61; 
A.S.A. 1947, § 64-508. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 


4-26-304. Articles of amendment. 


The articles of amendment shall be verified by at least one (1) of the 
officials signing them and shall set forth: 

(1) The name of the corporation; 

(2) A copy of the amendment so adopted; 

(3) The date of the adoption of the amendment by the shareholders; 

(4) The number of shares outstanding and the number of shares 
entitled to vote thereon and, if the shares of any class are entitled to 
vote thereon as a class, the designation and number of outstanding 
shares entitled to vote thereon of each such class; 

(5) The number of shares voted for and against the amendment, 
respectively, and if the shares of any class are entitled to vote thereon 
as a class, the number of shares of each class voted for and against the 
amendment, respectively; 

(6) If the amendment provides for an exchange, reclassification, or 
cancellation of issued shares and if the manner in which the issued 
shares shall be effected is not set forth in the amendment, then a 
statement of the manner in which the issued shares shall be affected; 

(7) If the amendment effects a change in the amount of stated 
capital, then a statement of the manner in which the same is effected 
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and a statement, expressed in dollars, of the amount of stated capital as 
changed by the amendment. 


History. Acts 1965, No. 576, § 62; 
A.S.A. 1947, § 64-509. 


4-26-305. Filing of articles of amendment. 


The articles of amendment shall be executed and filed in accordance 
with § 4-26-1201. 


History. Acts 1965, No. 576, § 63; 
A.S.A. 1947, § 64-510. 


CASE NOTES 


Cited: Franklin Elec. Co. v. Heath, 261 
Ark. 269, 547 S.W.2d 755 (1977). 


4-26-306. Restatement of articles of incorporation. 


Any restatement of the articles of incorporation effected through the 
amending procedure authorized in this subchapter shall supersede the 
original articles of incorporation and all antecedent amendments 
thereto. 


History. Acts 1965, No. 576, § 64; 
A.S.A. 1947, § 64-511. 


4-26-307. Amendment of articles of incorporation in reorgani- 
zation proceedings. 


(a) Whenever a plan of reorganization of a corporation has been 
confirmed by decree or order of a court of competent jurisdiction in 
proceedings for the reorganization of the corporation, pursuant to the 
provisions of any applicable statute of the United States relating to 
reorganizations of corporations, the articles of incorporation of the 
corporation may be amended in the manner provided in this section, in 
as many respects as may be necessary to carry out the plan and put it 
into effect, so long as the articles of incorporation as amended contain 
only such provisions as might be lawfully contained in original articles 
of incorporation at the time of making the amendment. 

(b) In particular and without limitation upon the general power of 
amendment, the articles of incorporation may be amended for such 
purpose so as to: 

(1) Change the corporate name, period of duration, or corporate 
purposes of the corporation; 

(2) Repeal, alter, or amend the bylaws of the corporation; 

(3) Change the aggregate number of shares, or shares of any class, 
which the corporation has authority to issue; 
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(4) Change the preferences, limitations, and relative rights in re- 
spect of all or any part of the shares of the corporation, and classify, 
reclassify, or cancel all or any part, whether issued or unissued; 

(5) Authorize the issuance of bonds, debentures, or other obligations 
of the corporation, whether or not convertible into shares of any class or 
bearing warrants or other evidences of optional rights to purchase or 
subscribe for shares of any class, and fix the terms and conditions 
thereof; and 

(6) Constitute or reconstitute the board of directors of the corpora- 
tion and appoint directors and officers in place of or in addition to all or 
any of the directors or officers then in office. 

(c) Amendments to the articles of incorporation pursuant to this 
section shall be made in the following manner: 

(1) Articles of amendment approved by decree or order of the court 
shall be executed and verified in duplicate by such person as the court 
shall designate or appoint for the purpose; 

(2) The articles of amendment shall set forth the name of the 
corporation, the amendments of the articles of incorporation approved 
by the court, the date of the decree or order approving the articles of 
amendment, the title of the proceedings in which the decree or order 
was entered, and a statement that the decree or order was entered by 
a court having jurisdiction of the proceedings for the reorganization of 
the corporation pursuant to the provisions of an applicable statute of 
the United States; 

(3) The articles of amendment shall be filed in accordance with 
§ 4-26-1201. 

(d) An amendment effected under this section shall be binding and 
operative, without any action thereon by the directors or shareholders, 
and with the same effect as if the amendment had been adopted by 
unanimous action of the directors and shareholders of the corporation. 


History. Acts 1965, No. 576, § 685; 
A.S.A. 1947, § 64-512. 


SUBCHAPTER 4 — CORPORATE NAME 


SECTION. SECTION. 

4-26-401. Requirements and limitations. 4-26-405. Use of fictitious names. 

4-26-402. Reservation of name. 4-26-406. Unlawful use, reservation, or 

4-26-403. Registration of foreign corpora- registration of name — In- 
tion’s name. junction. 


4-26-404. Renewal of registered name. 


Effective Dates. Acts 1965, No. 576, 
§ 98: effective at midnight on Dec. 31, 
1965. 
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RESEARCH REFERENCES 


ALR. Statute prohibiting use of name Am. Jur. 18A Am. Jur. 2d, Corp., § 222 
descriptive of engineering by business or- et seq. 


ganization not practicing profession of en- C.J.S. 18 C.J.S., Corp., § 132 et seq. 
gineering. 13 A.L.R.4th 676. 


4-26-401. Requirements and limitations. 


The corporate name: 

(1) Shall contain the word “Corporation”, “Company”, or “Incorpo- 
rated”, or shall contain an abbreviation of one of those words; but the 
name may not end with the word “Company” nor the abbreviation “Co.” 
if the final word or abbreviation is immediately preceded by “and” or 
any symbol for “and”; 

(2) Shall not contain any word or phrase which is prohibited by law 
for the corporation or which indicates or implies that it is organized for 
any purpose other than one (1) or more of the purposes contained in the 
articles of incorporation; 

(3)(A) Shall not be the same as or confusingly similar to the name of 
any domestic corporation existing under the laws of this state or any 
foreign corporation authorized to transact business in this state, or a 
name the exclusive right to which is, at the time, reserved under 
§ 4-26-402, or the name of a corporation which has in effect a registra- 
tion of its corporate name under § 4-26-4038. 

(B) No foreign corporation may be admitted to this state if its 
corporate name is identical with or confusingly similar to the name of 
any domestic corporation, or the name of any foreign corporation then 
admitted to this state, or any name then reserved or registered under 
§ 4-26-402 or § 4-26-4038. 


History. Acts 1965, No. 576, § 7;A.S.A. 
1947, § 64-107. 


CASE NOTES 


Cited: Venable v. Becker, 287 Ark. 236, 
697 S.W.2d 903 (1985). 


4-26-402. Reservation of name. 


(a)(1) The exclusive right to the use of a corporate name may be 
reserved by any person or corporation, foreign or domestic, by filing 
with the Secretary of State a written application to reserve a specified 
corporate name. 

(2) If the Secretary of State finds that the name is not identical with 
or confusingly similar to any other name reserved or registered under 
either this section or § 4-26-403 or the name of any domestic corpora- 
tion or any foreign corporation admitted to this state, he or she shall 
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reserve it for the exclusive use of the applicant for a period of six (6) 
months provided the applicant pays the fee prescribed by law. 

(b) The right to the exclusive use of a specified corporate name so 
reserved may be transferred to any other person or corporation by filing 
in the office of the Secretary of State a notice of such transfer, executed 
by the applicant for whom the name was reserved, specifying the name 
and address of the transferee. 

(c) The Secretary of State may, however, revoke any reservation after 
hearing if of the opinion that the application or any transfer was not 
made in good faith. 

(d) Aname reservation under this section may not be renewed, nor 
shall the same name be reserved on any subsequent application filed by 
or for the benefit of the original applicant or any person, firm, or 
corporation identified with such applicant, or any transferee of the 
original applicant. 


History. Acts 1965, No. 576, § 8;A.S.A. 
1947, § 64-108. 


4-26-403. Registration of foreign corporation’s name. 


(a) Any foreign corporation not authorized to transact business in 
this state may register its corporate name under this chapter, if its 
corporate name is not the same as or confusingly similar to the name of 
any domestic corporation existing under the laws of this state or the 
name of any foreign corporation authorized to transact business in this 
state or any corporate name reserved or registered under either this 
section or § 4-26-402. 

(b) The registration shall be made by: 

(1) Filing with the Secretary of State: 

(A) An application for registration executed by the corporation by 
an officer thereof, setting forth the name of the corporation, the state 
or territory under the laws of which it is incorporated, the date of its 
incorporation, a statement that it is carrying on or doing business, 
and a brief statement of the business in which it is engaged; and 

(B) A certificate setting forth that the corporation is in good 
standing under the laws of the state or territory wherein it is 
organized, executed by the secretary of state of the state or territory 
or by such other official as may have custody of the records pertaining 
to corporations; and 
(2) Paying to the Secretary of State the fee prescribed by law. 

(c) The registration shall be effective for a period of one (1) year from 
the date on which the application for registration is filed. 


History. Acts 1965, No. 576, § 9; A.S.A. 
1947, § 64-109. 
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4-26-404. Renewal of registered name. 


Any foreign corporation which has in effect a registration of its 
corporate name may renew the registration from year to year by 
annually filing an application for renewal setting forth the facts 
required to be set forth in an original application for registration and a 
certificate of good standing as required for the original registration and 
by paying the fee prescribed by law. If the registration has expired, a 
new application for registration may be filed and granted under 
§ 4-26-4083. 


History. Acts 1965, No. 576, § 10; 
A.S.A. 1947, § 64-110. 


4-26-405. Use of fictitious names. 


(a) No domestic or foreign corporation shall conduct any business in 
this state under a fictitious name unless it first files with the Secretary 
of State, and, in case of a domestic corporation, with the county clerk of 
the county in which the corporation’s registered office is located unless 
it is located in Pulaski County, a form supplied or approved by the 
Secretary of State giving the following information: 

(1) The fictitious name under which business is being or will be 
conducted by the applicant corporation; 

(2) A brief statement of the character of business to be conducted 
under the fictitious name; 

(3) The corporate name, state of incorporation and location, giving 
city and street address, of the registered office in this state of the 
applicant corporation. 

(b)(1) Each form shall be executed, without verification, in duplicate 
and filed with the Secretary of State. 

(2) The Secretary of State shall retain one (1) counterpart; and the 
other counterpart, bearing the file marks of the Secretary of State, shall 
be returned to the corporation and, unless its registered office is in 
Pulaski County, the corporation will file it with the county clerk. An 
index of such filings shall be maintained in each office. 

(3) However, the Secretary of State shall not accept such filing if the 
proposed fictitious name is the same as or confusingly similar to the 
name of any domestic corporation, or any foreign corporation admitted 
to this state, or any name reserved or registered under §§ 4-26-402 and 
4-26-4038. 

(c) Copies of the filed forms, certified by the respective filing officers, 
shall be admitted in evidence where the question of filing may be 
material. 

(d) A foreign corporation not admitted to this state and authorized to 
do business in this state may not file under this section. 

(e)(1) If, after a filing under this section, the applicant corporation is 
dissolved, or if a foreign corporation surrenders or forfeits its rights to 
do business in Arkansas, or if a domestic or foreign corporation ceases 
to do business in Arkansas under the specified fictitious name, the 
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corporation shall be obligated to file in each of the offices aforesaid, a 
cancellation of its privilege under this section. 

(2) If the cancellation is not filed, the Secretary of State, upon 
satisfactory evidence, may cancel the privilege. The cancellation shall 
be certified by the Secretary of State to the county clerk who will file the 
cancellation without fee. 

(f)(1) If a corporation which has not filed under this section becomes 
a party to any contract, deed, conveyance, assignment, or instrument of 
encumbrance in which the corporation is referred to exclusively by a 
fictitious name, the obligations imposed upon the corporation under the 
instrument and the rights sought to be conferred upon third parties 
thereunder may be enforced against it. However, the rights accruing to 
the corporation under the instrument may not be enforced by the 
corporation in the courts of this state until it complies with this section 
and pays to the Treasurer of State a civil penalty of three hundred 
dollars ($300). 

(2) In any suit by a corporation upon an instrument executed after 
midnight, December 31, 1965, which identifies it exclusively by a 
fictitious name, the corporation shall be required to allege compliance 
with this section. 

(g)(1) Compliance with this section does not give a corporation an 
exclusive right to the use of the fictitious name; and the registration of 
a fictitious name hereunder will not bar the use of the same name as the 
corporate name of any domestic corporation or any foreign corporation 
admitted to this state. 

(2) However, this chapter is not intended to bar any aggrieved party 
in such a situation from applying for equitable relief under principles of 
fair trade law. 

(h) Where a communication, contract, deed, conveyance, assignment, 
or instrument of encumbrance executed by or in favor of a corporation 
refers to, or is executed by, the corporation under an assumed name, the 
assumed name will not be a fictitious name within the meaning of this 
section if it is reflected in the body of the instrument, or in connection 
with the signature, that the assumed name represents a division or 
department of the contracting corporation, or a name assumed by it, the 
contracting corporation being adequately identified by its true name. 


History. Acts 1965, No. 576, § 95; 
A.S.A. 1947, § 64-111. 


4-26-406. Unlawful use, reservation, or registration of name — 
Injunction. 


Where the use, reservation, or registration of a corporate name is in 
violation of this chapter, it may, by court decree, be cancelled or 
enjoined, on the suit of the Attorney General or of any person or 
corporation injured by the unlawful use, reservation, or registration, 
notwithstanding the fact that such use, reservation, or registration has 
been approved by the Secretary of State. 
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History. Acts 1965, No. 576, § 11; 
A.S.A. 1947, § 64-112. 


SECTION. 


4-26-503 


SUBCHAPTER 5 — REGISTERED OFFICES AND AGENTS 


4-26-501 — 4-26-503. [Repealed.] 


Effective Dates. Acts 1965, No. 576, 
§ 98: effective at midnight on Dec. 31, 


4-26-501 — 4-26-503. [Repealed.] 


Publisher’s Notes. These sections, 
concerning requirement for a registered 
office and agent, change of office or agent 
and resignation of agent, and service of 
process on a corporation, were repealed by 
Acts 2007, No. 638, § 2. 

Section 4-26-501 was derived from Acts 
1965, No. 576, § 12; A.S.A. 1947, § 64- 


A 13! 


SECTION. 


4-26-601. 


4-26-602. 


4-26-603. 


4-26-604. 


4-26-605. 


4-26-606. 


4-26-607. 


4-26-608. 


4-26-609. 


4-26-610. 


1965. 


Acts 2007, No. 638, § 70: Sept. 1, 2007. 


Section 4-26-502 was derived from Acts 
19657°No'576, S$" 13391973) Nor 379)78" 1: 


A.S.A. 1947, § 64-114. 


Section 4-26-503 was derived from Acts 
1965, No. 576, § 14; A.S.A. 1947, § 64- 
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SUBCHAPTER 6 — CORPORATE FINANCE 


Authorized shares generally — 
Preferred or special 
classes. 

Shares of preferred or special 
classes — Issuance in se- 
ries. 

Subscriptions for shares. 

Consideration for shares gener- 
ally. 

Payment for shares. 

Payment of expenses of organi- 
zation, reorganization, fi- 
nancing, etc. 

Stated capital — Capital sur- 
plus — Earned surplus. 

Signed certificates represent- 


ing shares. 

Issuance of fractional shares or 
scrip. 

Restrictions on transfer of 


shares. 


SECTION. 
4-26-611. 


4-26-612. 


4-26-6153. 


4-26-614. 


4-26-615. 


4-26-616. 


4-26-617. 


4-26-618. 
4-26-619. 


4-26-620. 


4-26-621. 


Acquisition or disposition of 
corporation’s own shares. 

Treasury shares — Cancella- 
tion. 

Redeemable shares — Restric- 
tions on redemption or 
purchase. 

Redeemable shares — Cancel- 
lation by redemption or 
purchase. 

Reduction of stated capital. 

Surplus, net profits, and valua- 
tion of assets. 

Dividends — General powers of 
board. 

Share dividends. 

Dividends other than in shares 
of the corporation. 

Distributions in partial liquida- 
tion. 

Contractual restriction on divi- 
dends. 


4-26-601 


Cross References. Stocks and bonds, 
issuance, conditions and restrictions, Ark. 
Const., Art. 12, § 8. 

Effective Dates. Acts 1965, No. 576, 
§ 98: effective at midnight on Dec. 31, 
1965. 

Acts 1973, No. 409, § 5: became law 
without Governor’s signature, Mar. 21, 
1973. Emergency clause provided: “It is 
hereby found and determined by the Gen- 
eral Assembly of the State of Arkansas 
that substantial confusion and uncer- 
tainty exists with respect to the interpre- 
tation of this provision of the aforesaid Act 
governing restrictive stock purchase 
agreements, restrictive redemption agree- 
ments and restrictive stock option agree- 
ments, and that the immediate passage of 
this act is necessary to provide further 
legislative guidance in this area. There- 
fore, an emergency is hereby declared to 
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exist, and this Act, being necessary for the 
preservation of the public peace, health 
and safety, shall be in full force and effect 
from and after its passage.” 

Acts 1987, No. 323, § 6: Mar. 19, 1987. 
Emergency clause provided: “It is found 
and declared that the authority of an 
executive committee of a business corpo- 
ration to designate and price a series of 
shares of preferred or special classes of 
stock is a matter of uncertainty which 
requires immediate clarification. This Act 
is immediately necessary in order to facili- 
tate such corporate action by an executive 
committee within limits prescribed by the 
board of directors. Therefore, an emer- 
gency is hereby declared to exist and this 
Act being necessary for the preservation 
of the public peace, health and safety shall 
be in full force and effect from and after its 
passage and approval.” 


RESEARCH REFERENCES 


ALR. Stock certificate issued to joint 
tenants as creating gift inter vivos. 5 
A.L.R.4th 373. 

Transfer on corporate books as suffi- 
cient for gift of stock. 6 A.L.R.4th 250. 

Propriety of applying minority discount 
to value of shares purchased by corpora- 
tion or its shareholders from minority 
shareholders. 13 A.L.R.5th 840. 

Lis pendens in suit to compel stock 
transfer. 48 A.L.R.4th 731. 

Am. Jur. 18A Am. Jur. 2d, Corp., § 349 
et seq. 


Ark. L. Rev. Sources of Corporate Dis- 
tributions, 17 Ark. L. Rev. 373. 

Tax Considerations of Corporate Distri- 
butions, 17 Ark. L. Rev. 434. 

Comments on the Dividend and Distri- 
bution Provisions of the Arkansas Busi- 
ness Corporation Act, 21 Ark. L. Rev. 476. 

Carnes and Banks, Capitalization Un- 
der the Financial Provisions of the Arkan- 
sas Business Corporation Act, 38 Ark. L. 
Rev. 802. 

C.J.S. 18 C.J.S., Corp., § 172 et seq. 


4-26-601. Authorized shares generally — Preferred or special 


classes. 


(a) Each corporation shall have power to create and issue the 
number of shares stated in its articles of incorporation. 

(b) The shares may be divided into one (1) or more classes, any or all 
of which classes may consist of shares with par value or shares without 
par value, with such designations, preferences, limitations, and relative 
rights as shall be stated in the articles of incorporation. 

(c) The articles of incorporation may limit or deny the voting rights 
of the shares of any class subject only to the following exceptions: 

(1) The right of any stockholder entitled under Arkansas Constitu- 
tion, Article 12, § 8, to vote on a proposal to increase stock or bond 
indebtedness shall not be denied or limited. 
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(2) In any instance where a provision of this chapter specifically 
preserves the right of any class or classes of stock to vote in respect to 
any corporate action, the right may not be denied or impaired by any 
provisions of the articles of incorporation. 

(d) Without limiting the authority herein contained, a corporation, 
when so provided in its articles of incorporation, may issue shares of 
preferred or special classes: 

(1) Subject to the right of the corporation to redeem any of those 
shares at the price fixed by the articles of incorporation for the 
redemption thereof; 

(2) Entitling the holders thereof to cumulative, noncumulative, or 
partially cumulative dividends; 

(3) Having preference over any other class or classes of shares as to 
the payment of dividends; 

(4) Having preference in the assets of the corporation over any other 
class or classes of shares upon the voluntary or involuntary liquidation 
of the corporation; 

(5) Convertible into shares of any other class, or into shares of any 
series of the same or any other class, except a class having prior or 
superior rights and preferences as to dividends or distribution of assets 
upon liquidation. However, shares without par value shall not be 
converted into shares with par value unless that part of the stated 
capital of the corporation represented by such shares without par value 
is, at the time of conversion, at least equal to the aggregate par value of 
the shares into which the shares without par value are to be converted. 


History. Acts 1965, No. 576, § 16; 
A.S.A. 1947, § 64-201. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 


4-26-602. Shares of preferred or special classes — Issuance in 
series. 


(a) If the articles of incorporation so provide, the shares of any 
preferred or special class may be divided into and issued in series. 

(b) Ifthe shares of any such class are to be issued in series, then each 
series shall be so designated as to distinguish the shares thereof from 
the shares of all other series and classes. 

(c) Any or all of the series of any such class and the variations in the 
relative rights and preferences as between different series may be fixed 
and determined by the articles of incorporation, but all shares of the 
same class shall be identical except as to the following relative rights 
and preferences, as to which there may be variations between different 
series: 

(1) The rate of dividend, the time of payment of dividends, and the 
date from which dividends shall be cumulative; 
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(2) The price at and the terms and conditions on which shares may 
be redeemed; 

(3) The amount payable upon shares in event of involuntary liqui- 
dation; 

(4) The amount payable upon shares in event of voluntary liquida- 
tion; 

(5) Sinking fund provisions for the redemption or purchase of shares; 

(6) The terms and conditions on which shares may be converted if the 
shares of any series are issued with the privilege of conversion. 

(d)(1) Ifthe articles of incorporation expressly vest such authority in 
the board of directors, then to the extent that the articles of incorpora- 
tion have not established series and fixed and determined the varia- 
tions in the relative rights and preferences as between series, the board 
of directors shall have authority, in respect to shares to be issued, to 
divide any or all of such classes into series and, within the limitations 
set forth in this section and in the articles of incorporation, fix and 
determine the relative rights and preferences of the shares of any series 
so established. 

(2) In order for the board of directors to establish a series where 
authority to do so is contained in the articles of incorporation, the board 
of directors shall adopt a resolution setting forth the designation of the 
series and fixing and determining the relative rights and preferences 
thereof, or so much thereof as shall not be fixed and determined by the 
articles of incorporation. 

(3) Prior to the issue of any shares of a series established through 
resolution adopted by the board of directors, the corporation shall cause 
to be executed and filed in accordance with § 4-26-1201 a statement 
setting forth: 

(A) The name of the corporation; 

(B) A copy of the resolution establishing and designating the 
series, and fixing and determining the relative rights and preferences 
thereof; 

(C) The date of adoption of the resolution; 

(D) That the resolution was duly adopted by the board of directors. 
(4) The resolution of the board of directors and the statement 

required to be filed pursuant to this section shall not be considered an 
amendment to the articles of incorporation of the corporation. 


History. Acts 1965, No. 576, § 17; 
A.S.A. 1947, § 64-202; Acts 1987, No. 3238, 
Sal 
RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 
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4-26-603. Subscriptions for shares. 


(a) No preincorporation or postincorporation subscription is valid 
unless in writing, signed, and delivered by the subscriber-purchaser. 

(b)(1) A valid preincorporation subscription shall be irrevocable for 
six (6) months unless the terms of the subscription otherwise provide or 
unless all of the subscribers consent to its earlier revocation. 

(2) At any time while a preincorporation subscription is irrevocable 
or remains unrevoked, it may be accepted by the corporation and, if 
otherwise conforming to law, shall thereupon become enforceable. The 
acceptance by a corporation of a subscription shall be evidenced by 
resolution of the board of directors. 

(c)(1) Unless otherwise provided in the subscription agreement, 
subscriptions for shares, whether made before or after the organization 
of a corporation, shall be paid in full at such time or in such install- 
ments and at such times as shall be determined by the board of 
directors. Any call made by the board of directors for payment on 
subscriptions shall be uniform as to all shares of the same class or as to 
all shares of the same series, as the case may be. 

(2) In case of default in the payment of any installment or call when 
payment is due, the corporation may proceed to collect the amount due 
in the same manner as any debt due the corporation or after twenty (20) 
days’ demand as provided in this section, the board may declare the 
subscription and all previous payments thereon forfeited. 

(3) The bylaws may prescribe other penalties for failure to pay 
installments or calls that may become due, but no penalty working a 
forfeiture of a subscription or of the amounts paid thereon shall be 
declared as against any subscriber unless the amount due thereon shall 
remain unpaid for a period of twenty (20) days after written demand 
has been made. If mailed, such written demand shall be deemed to be 
made when deposited in the United States mail in a sealed envelope 
addressed to the subscriber at his or her last post office address known 
to the corporation, with postage prepaid. 

(4) In the event of the sale of any shares by reason of any forfeiture, 
the excess of proceeds realized over the amount due and unpaid on 
those shares shall be paid to the delinquent subscriber or to his or her 
legal representative. 

(5) If a receiver of the corporation has been appointed, all unpaid 
subscriptions shall be paid at such times and in such installments as 
the receiver or the court may direct. 

(d) Unless otherwise agreed in writing, it shall be no defense to the 
enforcement of a preincorporation subscription that no notice was given 
to the subscriber of his or her right to participate in selecting the first 
board of directors, in adopting the first bylaws, or in otherwise perfect- 
ing the organization. 

(e)(1) The board of directors shall have authority, unless otherwise 
restricted by the articles of incorporation or bylaws, to determine in 
good faith whether and upon what terms the obligation of any sub- 
scriber shall be released, settled, or compromised. 
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(2) The total or partial release of a subscription which has been 
accepted by the corporation is the equivalent of a purchase by the 
corporation, in whole or pro tanto as the case may be, of the shares in 
question and is subject to the restrictions set forth in § 4-26-611 


relating to such a purchase. 


History. Acts 1965, No. 576, § 18; 
A.S.A. 1947, § 64-203. 


CASE NOTES 


ANALYSIS 


Applicability. 
Conditional Agreement. 
Default. 

Enforcement. 

Parol Evidence. 
Releases. 


Applicability. 

This section is not applicable when 
there is an outright purchase of an ongo- 
ing corporation’s existing stock. Coyne v. 
Coyne, 9 Ark. App. 80, 654 S.W.2d 584 
(1983). 


Conditional Agreement. 

An agreement to take shares in the 
capital stock of a corporation may depend 
on a condition precedent or subsequent, as 
the parties may agree, and they are bound 
to perform their contract according to 
their intention as it appears from the 
language of the contract. Nowlin v. Mem- 
phis Packing Corp., 161 Ark. 294, 255 S.W. 
1092 (1923) (decision under prior law). 


Default. 

Under a subscription contract which 
provided “that default in any payment 
shall operate as a forfeiture to the com- 
pany of all payments previously made and 
the stock issued therefor,” no other rem- 
edy for a default in payments is given 
except a forfeiture of instalments paid. 
Denman v. Country Club Realty Co., 1438 
Ark. 502, 220 S.W. 824 (1920) (decision 
under prior law). 


Enforcement. 
A preliminary stock subscription con- 
tract is a valid agreement to take pre- 


ferred stock, and after formation of corpo- 
ration and issuance of preferred stock, 
corporation can maintain action against 
subscribers for amount _ subscribed. 
Snodgrass v. E.A. Zander & Co., 106 Ark. 
462, 154 S.W. 212 (19138) (decision under 
prior law). 

Corporation cannot maintain action on 
subscription for preferred stock until it 
has issued or tendered its_ stock. 
Snodgrass v. E.A. Zander & Co., 106 Ark. 
462, 154 S.W. 212 (1913) (decision under 
prior law). 


Parol Evidence. 

Where signed subscription contract 
does not express entire agreement, oral 
testimony may clarify the contract. Laney 
v. Faulkner County Hosp., 173 Ark. 402, 
292 S.W. 364 (1927) (decision under prior 
law). 


Releases. 

A voluntary release of a stock subscrip- 
tion by an insolvent company is a fraud 
upon its creditors, whether their claims 
arose before or after the stock was issued. 
Carter v. Union Printing Co., 54 Ark. 576, 
16 S.W. 579 (1891) (decision under prior 
law). 

Where capital stock was to be limited to 
a certain amount but more than that 
amount was sold and where names of 
some subscribers were stricken from the 
subscription list, those who properly 
signed the list were not released from the 
payment of their subscription. Snodgrass 
v. E.A. Zander & Co., 106 Ark. 462, 154 
S.W. 212 (1913) (decision under prior law). 
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4-26-604. Consideration for shares generally. 


(a) Shares having a par value may be issued for such consideration 
expressed in dollars or as a formula or method for determining a price 
in dollars as shall be fixed or determined from time to time by the board 
of directors or by any person designated by the board of directors unless 
the articles of incorporation reserve to the shareholders the right to fix 
the consideration, however, the consideration shall not be less than the 
par value of the shares issued therefor. In the event that such right is 
reserved as to any shares, the shareholders shall, prior to the issuance 
of such shares, fix the consideration to be received for those shares by 
a vote of the holders of a majority of all shares entitled to vote thereon. 

(b) Shares without par value may be issued for such consideration 
expressed in dollars or as a formula or method for determining a price 
in dollars as shall be fixed or determined from time to time by the board 
of directors or by any person or persons designated by the board of 
directors unless the articles of incorporation reserve to the shareholders 
the right to fix the consideration. In the event that such right is 
reserved as to any shares, the shareholders shall, prior to the issuance 
of those shares, fix the consideration to be received for those shares, by 
a vote of the holders of a majority of all shares entitled to vote thereon. 

(c) Treasury shares may be disposed of by the corporation for such 
consideration expressed in dollars as may be fixed from time to time by 
the board of directors. 

(d) That part of the surplus of a corporation which is transferred to 
stated capital upon the issuance of shares as a share dividend shall be 
deemed to be pro tanto the consideration for the issuance of the shares. 

(e) In the event of a conversion of shares or in the event of an 
exchange of shares with or without par value for the same or a different 
number of shares with or without par value, whether of the same or a 
different class, the consideration for the shares so issued in exchange or 
conversion shall be deemed to be: 

(1) The stated capital then represented by the shares so exchanged 
or converted; and 

(2) That part of surplus, if any, transferred to stated capital upon the 
issuance of shares for the shares so exchanged or converted; and 

(3) Any additional consideration paid to the corporation upon the 
issuance of shares for the shares so exchanged or converted. 

(f) The board of directors, without shareholder approval, may autho- 
rize the issuance of shares or securities for the business owned by or for 
the shares or securities of another corporation in such manner as the 
board of directors may deem advisable and may cause the acquired 
business or the acquired shares or securities to be assigned, conveyed, 
or transferred directly to any subsidiary of the issuing parent corpora- 
tion, provided the issuing parent corporation owns ninety percent (90%) 
or more of each class of the outstanding shares of the subsidiary after 
the transaction. 


4-26-605 


History. Acts 1965, No. 576, § 19; 
IO TAS Nor 2408 let 1986. NO. 116, 90 1, 
A.S.A. 1947, § 64-204. 


4-26-605. Payment for shares. 
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(a)(1) The consideration paid for the issuance of shares shall consist 
of money paid, labor done, or property actually received. 

(2) Shares may not be issued until the full amount of the consider- 
ation, fixed as provided by law, has been paid. 

(3) When payment of the consideration for which the shares are to be 
issued shall have been received by the corporation, the shares shall be 
deemed to be fully paid and nonassessable. 

(b) Neither promissory notes nor the promise of future services shall 
constitute payment or part payment for shares of a corporation. 

(c) In the absence of fraud in the transaction, the judgment of the 
board of directors or the shareholders, as the case may be, as to the 
value of the consideration received for shares shall be conclusive. 


History. Acts 1965, No. 576, § 20; 
A.S.A. 1947, § 64-205. 


CASE NOTES 


ANALYSIS 


Applicability. 
Adequacy of Consideration. 
Presumptions. 


Applicability. 

This section did not apply where the 
sale of stock was not a new issue by the 
corporation but rather a sale of already 
issued and fully paid stock by the stock- 
holders; the transfer of these shares of 
stock was simply a sale of personal prop- 
erty. Sitton v. Congleton, 11 Ark. App. 149, 
667 S.W.2d 377 (1984). 


Adequacy of Consideration. 

In determining whether stock issued by 
a corporation is cancelable because of the 
inadequacy of consideration originally 
given for the shares, subsection (c) of this 
section applies, if the rights of creditors 
are not involved. Arkota Indus., Inc. v. 
Naekel, 274 Ark. 173, 623 S.W.2d 194 
(1981). 

Upon action to cancel stock on ground 
that shares had not been issued for money 


or property actually received or labor 
done, where corporation which was set up 
to perfect and manufacture poultry vac- 
cine, issued stock to veterinarian in re- 
turn for unperfected formula, directors’ 
valuation of the formula was conclusive. 
Murray v. Murray Labs., Inc., 223 Ark. 
907, 270 S.W.2d 927 (1954) (decision un- 
der prior law). 

Where personal property had a cash 
value equal to the amount of capital stock 
of a corporation issued therefor, and was 
accepted in payment therefor by the stock- 
holders and directors of the corporation, it 
was full payment therefor. Pollard v. F.W. 
Reisinger Co., 161 Ark. 427, 256 S.W. 382 
(1923) (decision under prior law). 


Presumptions. 

Legal presumption is that sale of stock 
was free from fraud, deceit, misrepresen- 
tation, and abuse of fiduciary relation. 
Coats v. Barton, 25 F.2d 813 (8th Cir. 
1928) (decision under prior law). 

Cited: Coyne v. Coyne, 9 Ark. App. 80, 
654 S.W.2d 584 (1983). 
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4-26-606. Payment of expenses of organization, reorganization, 
financing, etc. 


The reasonable charges and expenses of organization or reorganiza- 
tion of a corporation and the reasonable expenses of and compensation 
for the sale or underwriting of its shares may be paid or allowed by the 
corporation out of the consideration received by it in payment for its 
shares without rendering such shares not fully paid and nonassessable. 


History. Acts 1965, No. 576, § 22; 
A.S.A. 1947, § 64-207. 


4-26-607. Stated capital — Capital surplus — Earned surplus. 


(a) In case of the issuance by a corporation of shares having a par 

value, the consideration received shall constitute stated capital to the 
extent of the par value of such shares, and the excess, if any, of such 
consideration shall constitute capital surplus. 
_ (b)(1) In case of the issuance by a corporation of shares without par 
value, the entire consideration received shall constitute stated capital 
unless the corporation shall determine as provided in this section that 
only a part thereof shall be stated capital. 

(2) Within a period of sixty (60) days after the issuance of any shares 
without par value, the board of directors may allocate to capital surplus 
not more than twenty-five percent (25%) of the consideration received 
for the issuance of the shares. 

(3) However, no allocation shall be made of any portion of the 
consideration received for shares without par value having a preference 
in the assets of the corporation in the event of involuntary liquidation 
except the amount, if any, of the consideration in excess of the 
preference. 

(c) If shares have been or shall be issued by a corporation in merger 
or consolidation or in acquisition of all or substantially all of the 
outstanding shares or of the property and assets of another corporation, 
whether domestic or foreign, any amount that would otherwise consti- 
tute capital surplus under the foregoing provisions of this section may 
instead be allocated to earned surplus by the board of directors of the 
issuing corporation except that its aggregate earned surplus shall not 
exceed the sum of the earned surpluses as defined in this chapter of the 
issuing corporation and of all other corporations, domestic or foreign, 
that were merged or consolidated or of which the shares or assets were 
acquired. 

(d) The stated capital of a corporation may be increased from time to 
time by resolution of the board of directors directing that all or a part 
of the surplus of the corporation be transferred to stated capital. The 
board of directors may direct that the amount of the surplus so 
transferred shall be deemed to be stated capital in respect of any 
designated class of shares. 
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History. Acts 1965, No. 576, § 21; 
A.S.A. 1947, § 64-206. 


4-26-608. Signed certificates representing shares. 


(a)(1) The shares of a corporation shall be represented by certificates 
signed by the president or a vice president and the secretary or an 
assistant secretary of the corporation and, if the corporation has 
adopted a seal, may be sealed with the seai of the corporation or a 
facsimile thereof. 

(2) The signatures of the president or vice president and the secre- 
tary or assistant secretary upon a certificate may be facsimiles if the 
certificate is countersigned by a transfer agent, or registered by a 
registrar, other than the corporation itself or an employee of the 
corporation. 

(3) In case any officer who has signed or whose facsimile signature 
has been placed upon such certificate shall have ceased to be that officer 
before such certificate is issued, it may be issued by the corporation 
with the same effect as if he or she were such officer at the date of its 
issue. 

(b) Each certificate representing shares issued by a corporation 
which is authorized to issue shares of more than one (1) class shall set 
forth upon the face or back of the certificate, or shall state, that the 
corporation will furnish to any shareholder upon request and without 
charge a full statement of the designations, relative rights, preferences, 
and limitations of the shares of each class authorized to be issued; and 
if the corporation is authorized to issue any class of preferred shares in 
series, the designations, relative rights, preferences, and limitations of 
each such series so far as they have been fixed; and the authority of the 
board to designate and fix the relative rights, preferences, and limita- 
tions of other series. 

(c) Each certificate representing shares shall state upon the face 
thereof: 

(1) That the corporation is organized under the laws of this state; 

(2) The name of the person to whom issued; 

(3) The number and class of shares and the designation of the series, 
if any, which that certificate represents; 

(4) The par value of each share represented by that certificate or a 
statement that the shares are without par value. 

(d) No certificate shall be issued for any share until the consideration 
therefor, fixed as provided by law, has been fully paid. 


History. Acts 1965, No. 576, § 23; 
A.S.A. 1947, § 64-208. 
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CASE NOTES 


Nature of Certificate. Co., 185 Ark. 502, 47 S.W.2d 806 (1931) 
Stock certificates are mere evidence of (decision under prior law). 
title. Gates v. Bank of Commerce & Trust 


4-26-609. Issuance of fractional shares or scrip. 


(a) A corporation may, but shall not be obliged to, issue a certificate 
for a fractional share and, by action of its board of directors, may issue, 
in lieu thereof, a scrip in registered or bearer form which shall entitle 
the holder to receive a certificate for a full share upon the surrender of 
such scrip aggregating a full share. 

(b) A certificate for a fractional share shall, but scrip shall not unless 
otherwise provided therein, entitle the holder to exercise voting rights, 
to receive dividends thereon, and to participate in any of the assets of 
the corporation in the event of liquidation. 

(c) The board of directors may cause such scrip to be issued subject to 
the condition that it shall become void if not tendered to be exchanged 
for certificates representing full shares before a specified date, or 
subject to the condition that the shares for which the scrip is exchange- 
able may be sold by the corporation and the proceeds thereof distrib- 
uted to the holders of the scrip, or subject to any other conditions which 
the board of directors may deem advisable. 


History. Acts 1965, No. 576, § 24; 
A.S.A. 1947, § 64-209. 


4-26-610. Restrictions on transfer of shares. 


(a)(1) Acorporation may provide, in respect to any of its shares which 
are to be issued, that the future transfer, whether inter vivos, by 
inheritance, or testamentary gift, hypothecation, or other disposition of 
such shares, shall be subject to restrictions, including purchase options, 
that do not unreasonably restrain alienation. 

(2) These restrictions, among other things, may require a prior 
offering to the corporation or to one (1) or more of its shareholders at a 
fair price before the shares may be otherwise transferred or hypoth- 
ecated. 

(3) The same restrictions may be placed by the corporation upon 
previously issued and outstanding shares but only with the consent of 
the holders thereof. 

(b) No such restrictions shall be valid unless the authority therefor is 
prescribed in the articles of incorporation or bylaws. In addition to the 
foregoing, such restrictions on transfer shall not be valid, except as 
against a person with actual notice of them, unless they are conspicu- 
ously noted on each certificate covering the shares affected by these 
restrictions. 

(c)(1) Nothing in this chapter is intended to prevent the holder or 
holders of any or all of the shares of stock of a corporation, or the 
corporation in which the holder or holders own any or all of the shares 
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of stock, from subjecting the shares owned by the aforesaid parties by 
written contract or written agreement to restrictions, including stock 


options. 


(2) Any price or formula for determining the price set by the 
agreement or contract shall be deemed to be a fair price. 

(3) No restriction on transfer shall be valid except as against a 
person with actual notice thereof unless the restrictions are conspicu- 
ously noted on each certificate covering the shares affected by such 


restrictions. 


(d) From and after the date of enactment hereof, unreasonable 
restraint upon alienation shall have no effect upon the validity or 
enforceability of any written contract between or among those parties 
subject to the provisions of subsection (c) of this section. 


History. Acts 1965, No. 576, § 26; 
1973, No. 409, §§ 1, 2;A.S.A. 1947, §§ 64- 
211, 64-211.1. 

Publisher’s Notes. In reference to the 
term “date of enactment,” Acts 1973, No. 
409, § 5, provided that the act would be in 


full force and effect from and after its 
passage, and the act became law without 
the Governor’s signature on March 21, 
1973. 

Cross References. Transfer of corpo- 
rate shares, § 4-8-301 et seq. 


RESEARCH REFERENCES 


Ark. L. Rev. Corporations — Stock 
Transfer Restrictions Systematics, Inc. v. 


Mitchell and Act 409 of 1973, 27 Ark. L. 
Rev. 554. 


CASE NOTES 


ANALYSIS 


Enforceable Contracts. 
Unenforceable Contracts. 


Enforceable Contracts. 

Grant of summary judgment in favor of 
the employer in its action to recover inter- 
est on a promissory note used to purchase 
stock was proper where the employee ad- 
mitted that he signed the note and did not 
contend that the note was invalid; further, 
he did not demonstrate that the provi- 
sions of the stockholders agreement were 


against public policy. Wingfield v. Contech 
Constr. Prods., 83 Ark. App. 16, 115 
S.W.3d 336 (2003). 


Unenforceable Contracts. 

The contract which required the stock- 
holder to retain an investment in the 
company even after being discharged and 
to resell his stock to the company at the 
original value rather than the fair market 
value was contrary to this section and 
unenforceable. Systematics, Inc. v. Mitch- 
ell, 253 Ark. 848, 491 S.W.2d 40 (1978). 


4-26-611. Acquisition or disposition of corporation’s own 


shares. 


(a) A corporation shall not purchase directly or indirectly any of its 
own shares unless the purchase is authorized by this section and not 
prohibited by its articles of incorporation. 

(b)(1) A corporation may not purchase its own shares: 

(A) If there is a reasonable ground for believing that the corpora- 
tion is, or as a result of such purchase would be, unable to meet its 
obligations as they become due in the ordinary course of business or 
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that the present fair value of the remaining assets of the corporation 

would be less than one and one-fourth (14%) times the amount of its 

habilities to creditors; or 

(B) If the net assets remaining after the purchase would be less 
than the aggregate amount payable in the event of voluntary liqui- 
dation to the holders of shares having preferential rights to the assets 
of the corporation; or 

(C) If, in respect to purchases out of earned surplus, there are 
unpaid accrued preferential dividends on shares entitled to priority 
in respect to dividends over the shares to be purchased. 

(2) Subject to these three (3) restrictions, a corporation may pur- 
chase its own shares under the conditions set out in subsections (c)-(e) 
of this section next following. 

(c)(1) Acorporation may purchase its own shares out of stated capital 
only in the following instances: 

(A) Where the purchase is to eliminate fractional shares; or 

(B) Where the purchase is to collect or compromise in good faith 
‘any indebtedness to the corporation; or 

(C) Where the purchase is to pay dissenting shareholders entitled 
to payment of their shares under the provisions of this chapter; or 

(D) Where the purchase is to effect, subject to the other provisions 
of this chapter, the retirement of its redeemable shares at not to 
exceed the redemption price and this purchase does not reduce the 
net assets below the stated capital remaining after giving effect to the 
cancellation of the purchased shares. 

(2) The purchases permitted under this subsection may be made 
solely under the authority of the board of directors. 

(d) A corporation may purchase its own shares out of unrestricted 
earned surplus, this purchase to be authorized by the board of directors, 
and no stockholders’ authorization is required. 

(e) If the articles of incorporation so permit, the corporation, acting 
through its directors, may purchase its own shares out of capital 
surplus other than revaluation surplus. If the articles contain no such 
authorization but do not prohibit the purchase of such shares from 
capital surplus, then the corporation, on the authorization of its board 
of directors and of the holders of at least two-thirds (24) of all shares of 
each class, whether or not entitled to vote, voting separately, may 
purchase the corporation’s shares from capital surplus, other than 
revaluation surplus. 

(f) In exercising the powers conferred by this section, it is not 
required that the shares purchased by the corporation must be pur- 
chased pro rata from all of its shareholders, or ratably from the holders 
of all the shares of any class or series. However, this section is not 
intended to validate stock purchases designed to effect fraudulent, 
improper, or unfair liquidating distributions to one (1) or more share- 
holders; or fraudulently, improperly, or unfairly designed to augment 
the voting power of any one (1) or more shareholders as against the 
voting power of other shareholders; or otherwise designed to effect any 
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fraudulent, unfair, or improper discrimination in favor of any one (1) or 
more shareholders as against others. 

(g) A corporation shall be bound by any restrictions contained in its 
articles of incorporation in respect to the purchase of its own shares, 
and such articles may wholly prohibit such purchase. 

(h) Nonredeemable shares acquired by a corporation under the 
provisions of this section may be cancelled, held, pledged, sold, trans- 
ferred, or otherwise disposed of by the corporation. The purchase by a 
corporation of its redeemable shares shall result in a cancellation of 
such shares according to § 4-26-614. 

(i(1) Except to the extent permitted under subsection (c) of this 
section, the purchase by a corporation of its own shares shall not effect 
a reduction of stated capital unless in connection therewith the stated 


capital is reduced pursuant to § 4-26-614 or § 4-26-612. 

(2) Upon the purchase by a corporation of its own shares out of 
earned or capital surplus, such surplus account shall be reduced in an 
amount equal to the purchase price paid therefrom. 

(3) The impact upon the surplus accounts of the cancellation of 
treasury shares through a reduction of stated capital or from the resale 
of treasury shares is controlled by § 4-26-616(c). 


History. Acts 1965, No. 576, § 5; A.S.A. 
1947, § 64-105. 


CASE NOTES 


ANALYSIS 


Closely Held Corporation. 
Promissory Notes. 
Solvency. 


Closely Held Corporation. 

A stockholder in a closely held family 
corporation did not breach his duty to the 
other shareholders when he gained major- 
ity control. Smith v. Paul, 317 Ark. 182, 
876 S.W.2d 266 (1994). 


Promissory Notes. 

Where the defendant corporation gave a 
promissory note secured by the personal 
guarantees of its stockholders to one of its 
stockholders for the repurchase of the 
corporation’s stock at a time when the 
corporation had no unrestricted earned 
surplus, the promissory note was not in- 
valid as an ultra vires instrument since 


none of the statutory conditions were 
present for an assenting stockholder to 
assert the defense of ultra vires and, ac- 
cordingly, the underlying personal guar- 
antees were not invalid. James v. J.F.K. 
Carwash, Inc., 275 Ark. 141, 628 S.W.2d 
299 11932)! 


Solvency. 

When a corporation purchases its own 
stock as treasury stock and gives notes or 
debentures as consideration, then it must 
remain solvent at the time the notes or 
debentures are sought to be enforced, and 
the fact that the shareholders and the 
corporation acted in good faith at the time 
the transaction was entered into does not 
change the rule; such obligations cannot 
be enforced against an insolvent corpora- 
tion to the detriment of its general credi- 
tors. In re Peoples Loan & Inv. Co., 316 F. 
Supp. 13 (W.D. Ark. 1970). 
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4-26-612. Treasury shares — Cancellation. 


(a) A corporation may at any time, by resolution of its board of 
directors, cancel all or any part of its treasury shares; and in such 
event, a statement of cancellation shall be filed as provided in this 
section. 

(b) The statement of cancellation shall be executed and filed in 
accordance with § 4-26-1201 and verified by one (1) of the officers 
signing such statement and shall set forth: 

(1) The name of the corporation; 

(2) The number of treasury shares cancelled by resolution duly 
adopted by the board of directors, itemized by classes and series, and 
the date of its adoption; 

(3) The aggregate number of issued shares, itemized by classes and 
series, after giving effect to such cancellation; 

(4) The amount, expressed in dollars, of the stated capital of the 
corporation after giving effect to such cancellation; 

(5) A copy of the resolution effecting the cancellation. 

(c) When such statement of cancellation is filed in accordance with 
§ 4-26-1201, the stated capital of the corporation shall be deemed to be 
reduced by that part of the stated capital which was, at the time of the 
cancellation, represented by the shares so cancelled, and the shares so 
cancelled shall be restored to the status of authorized but unissued 
shares. 

(d) Nothing contained in this section shall be construed to forbid a 
cancellation of shares or a reduction of stated capital in any other 
manner permitted by this chapter. 


History. Acts 1965, No. 576, § 68; 
A.S.A. 1947, § 64-603. 


4-26-613. Redeemable shares — Restrictions on redemption or 
purchase. 


A corporation shall not redeem its shares, or purchase its redeemable 
shares in lieu of redemption, if at the time of, or as a result of, such 
transaction: 

(1) There is a reasonable ground for believing that the corporation 
would be unable to meet its obligations as they become due in the 
ordinary course of business; or 

(2) The remaining assets of the corporation would be less than one 
and one-fourth (1%) times the amount of its liabilities to creditors; or 

(3) If by the redemption or purchase the net assets would be reduced 
below the aggregate amount payable to the holders of shares to remain 
outstanding which have prior or equal rights to the assets of the 
corporation upon dissolution; or 

(4) If there exist any unpaid accrued preferential dividends with 
respect to any shares having priority as to dividends over the shares to 
be redeemed or purchased. 
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History. Acts 1965, No. 576, § 66; 
A.S.A. 1947, § 64-601. 


4-26-614. Redeemable shares — Cancellation by redemption or 
purchase. 


(a) When redeemable shares of a corporation are redeemed or 
purchased by the corporation, the redemption or purchase shall effect a 
cancellation of the shares, and a statement of cancellation shall be filed 
as provided in this section. 

(b) Upon cancellation, the shares shall be restored to the status of 
authorized but unissued shares unless the articles of incorporation 
provide that such shares when redeemed or purchased shall not be 
reissued, in which case the filing of the statement of cancellation shall 
constitute an amendment to the articles of incorporation and shall 
reduce the number of shares of the class so cancelled which the 
corporation is authorized to issue by the number of shares so cancelled. 

(c) The statement of cancellation shall be executed and filed in 
accordance with § 4-26-1201 and verified by one (1) of the officers 
signing such statement and shall set forth: 

(1) The name of the corporation; 

(2) The number of redeemable shares cancelled through redemption 
or purchase, itemized by classes and series; 

(3) The aggregate number of issued shares, itemized by classes and 
series, after giving effect to such cancellation; 

(4) The amount, expressed in dollars, of the stated capital of the 
corporation after giving effect to such cancellation; 

(5) If the articles of incorporation provide that the cancelled shares 
shall not be reissued, then the number of shares which the corporation 
has authority to issue, itemized by classes and series, after giving effect 
to such cancellation. 

(d) When this statement of cancellation is filed in accordance with 
§ 4-26-1201, the stated capital of the corporation shall be deemed to be 
reduced by that part of the stated capital which was, at the time of the 
cancellation, represented by the shares so cancelled. 

(e) Nothing contained in this section shall be construed to forbid a 
cancellation of shares or a reduction of stated capital in any other 
manner permitted by this chapter. 


History. Acts 1965, No. 576, § 67; 
A.S.A. 1947, § 64-602. 


4-26-615. Reduction of stated capital. 


(a) If all or part of the stated capital of a corporation is represented 
by shares without par value, the stated capital of the corporation may 
be reduced in the following manner: 

(1) The board of directors shall adopt a resolution setting forth the 
amount of the proposed reduction and the manner in which the 
reduction shall be effected and directing that the question of that 
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reduction be submitted to a vote at a meeting of shareholders which 
may be either an annual or a special meeting; 

(2) Written or printed notice stating that the purpose or one (1) of the 
purposes of the meeting is to consider the question of reducing the 
stated capital of the corporation in the amount and manner proposed by 
the board of directors shall be given to each shareholder of record 
entitled to vote thereon within the time and in the manner provided in 
this chapter for the giving of notice of meetings of shareholders; 

(3) At such meeting a vote of the shareholders entitled to vote 
thereon shall be taken on the question of approving the proposed 
reduction of stated capital, which shall require for its adoption the 
affirmative vote of the holders of at least a majority of the shares 
entitled to vote thereon. 

(b) When a reduction of the stated capital of a corporation has been 
approved as provided in this section, a statement shall be executed and 
filed in accordance with § 4-26-1201, which statement shall be verified 
by one (1) of the officers signing the statement and shall set forth: 

(1) The name of the corporation; 

(2) A copy of the resolution of the shareholders approving such 
reduction and the date of its adoption; 

(3) The number of shares outstanding and the number of shares 
entitled to vote thereon; 

(4) The number of shares voted for and against such reduction, 
respectively; 

(5) A statement of the manner in which such reduction is effected, 
and a statement expressed in dollars of the amount of stated capital of 
the corporation after giving effect to such reduction. 

(c) When the statement is filed in accordance with § 4-26-1201, the 
stated capital of the corporation shall be reduced as therein set forth. 

(d) No reduction of stated capital shall be made under the provisions 
of this section which would reduce the amount of the aggregate stated 
capital of the corporation to an amount equal to or less than the 
aggregate preferential amounts payable upon all issued shares having 
a preferential right in the assets of the corporation in the event of 
involuntary liquidation, plus the aggregate par value of all issued 
shares having a par value but no preferential right in the assets of the 
corporation in the event of involuntary liquidation; and in no event 
shall the stated capital be reduced to a sum less than three hundred 
dollars ($300). 


History. Acts 1965, No. 576, § 69; 
A.S.A. 1947, § 64-604. 


4-26-616. Surplus, net profits, and valuation of assets. 


(a)(1) “Earned surplus” or “retained earnings” means the portion of 
the surplus of a corporation equal to the balance of its net profits, 
income, gains, and losses from the date of incorporation or from the 
latest date when a deficit was eliminated by an application of its capital 
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surplus or otherwise, after deducting subsequent distributions to 
shareholders and transfers to stated capital and capital surplus to the 
extent the distributions and transfers are made out of earned surplus. 

(2) The portion of earned surplus represented by gains derived from 
an exchange of assets shall be restricted and not available for dividends 
until these gains are realized in cash or unless the assets received are 
currently realizable in cash. 

(3) The proceeds of insurance upon the life of a shareholder or officer, 
when collected by the corporation as beneficiary, and where the premi- 
ums on the insurance policy have been paid by the corporation, shall be 
classified as earned surplus. 

(4) Earned surplus shall include also any portion of surplus allocated 
to earned surplus in mergers, consolidations, or acquisitions of all or 
substantially all of the outstanding shares or of the property and assets 
of another corporation, domestic or foreign. 

(b)(1) “Capital surplus” means the entire surplus of the corporation 
other than its earned surplus and includes paid-in surplus; surplus, 
hereinafter called “reduction surplus”, arising from reduction of stated 
capital; and surplus, hereinafter called “revaluation surplus”, arising 
from a revaluation of assets made in good faith upon demonstrably 
adequate bases of revaluation. 

(2) Capital surplus shall be determined in accordance with generally 
accepted accounting principles and classified according to its derivation 
on the books, balance sheets, and statements of the corporation. 

(c)(1) Surplus created by the cancellation of treasury shares in 
connection with a stated capital reduction or by the purchase and 
cancellation of redeemable shares shall be capital surplus. 

(2) When a corporation has applied its earned surplus to the acqui- 
sition of treasury shares and these shares are subsequently disposed of 
for a consideration, the corporation may, at its option, restore to earned 
surplus, out of the consideration received and on a pro rata basis per 
share, all or part of the amount by which earned surplus was reduced 
at the time of acquisition of such shares. If the consideration received 
exceeds the amount by which earned surplus was reduced with respect 
to such shares, the excess shall be capital surplus. 

(d) Subject to § 4-26-619(3), in computing earned surplus or net 
profits deduction shall be made for such obsolescence, depletion, depre- 
ciation losses, bad debts, and other items as accords with generally 
accepted accounting principles. 

(e) The capital surplus of a corporation may be increased from time 
to time by resolution of the board of directors directing that all or a part 
of the earned surplus of the corporation be transferred to capital 
surplus. 

(f) A corporation may, by resolution of its board of directors, apply 
any part or all of its capital surplus, other than revaluation surplus not 
currently realizable in cash, to the reduction or elimination of any 
deficit arising from losses, however incurred, but only after first 
eliminating the earned surplus, if any, of the corporation by applying 
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the losses against earned surplus and only to the extent that the losses 
exceed the earned surplus, if any. Each such application of capital 
surplus shall, to the extent thereof, effect a reduction of capital surplus. 

(g) Acorporation may, by resolution of its board of directors, create a 
reserve out of its earned surplus for any proper purpose and may 
abolish any such reserve in the same manner. Earned surplus of the 
corporation to the extent so reserved shall not be available for the 
payment of dividends or other distributions by the corporation except as 
expressly permitted by this chapter. 


History. Acts 1965, No. 576, § 44; 
A.S.A. 1947, § 64-401. 


4-26-617. Dividends — General powers of board. 


The board of directors may from time to time declare, and the 
corporation may pay, dividends on its outstanding shares, which 
dividends may be payable in cash or property or may be payable in the 
shares of the corporation. However, the declaration and payment of all 
dividends shall be subject to the provisions and restrictions contained 
in §§ 4-26-618 and 4-26-619. 


History. Acts 1965, No. 576, § 45; 
A.S.A. 1947, § 64-402. 


CASE NOTES 


Declaration. creditors are injured. Freeman v. Rogers 

A private corporation’s surplus may be White Lime Co., 138 Ark. 312, 211 S.W. 
divided among its stockholders without a 146 (1919) (decision under prior law). 
formal declaration of a dividend where no 


4-26-618. Share dividends. 


(a) Subject to the restrictions provided in this subsection, the board 
of directors of a corporation may declare and pay dividends in its own 
authorized but unissued shares out of any unreserved and unrestricted 
surplus other than revaluation surplus of the corporation upon the 
following conditions: 

(1) If a dividend is payable in its own shares having a par value, 
those shares shall be issued at not less than the par value, and there 
shall be transferred to stated capital at the time the dividend is paid an 
amount of surplus at least equal to the aggregate par value of the 
shares to be issued as a dividend; 

(2) If a dividend is payable in its own shares without par value, such 
shares shall be issued at not less than the stated value, which shall not 
be more than the fair value, as determined by resolution of the board of 
directors adopted at the time the dividend is declared, and there shall 
be transferred to stated capital at the time dividend is paid an amount 
of surplus equal to the aggregate stated value of the shares to be issued 
as a dividend; 


4-26-619 BUSINESS AND COMMERCIAL LAW 52 


(3) If the fair value of the shares included in the share dividend, as 
determined by resolution of the board of directors, exceeds the stated 
value thereof at the time the dividend is paid, the difference between 
the stated value and the fair value shall be accounted for in accordance 
with generally accepted accounting principles. 

(b) When any share dividend is paid out of capital surplus, the 
shareholders receiving the dividend shall be concurrently notified of the 
source thereof. 

(c) No dividend payable in shares of any class shall be paid to the 
holders of shares of any other class unless the articles of incorporation 
so provide or payment is authorized by the affirmative vote or the 
written consent of the holders of at least a majority of the outstanding 
shares of the class in which the payment is to be made. 

(d)(1) Treasury shares that have been acquired by the corporation 
out of its surplus may, by authority of the board of directors, be ratably 
distributed among the shareholders. 

(2) However, no distribution of the shares of one (1) class to the 
holders of shares of another class shall be made except under the 
conditions set out in subsection (c) of this section. 

(3) Concurrently with the making of any such distribution, the 
corporation shall designate the transaction as a distribution of treasury 
shares and shall not represent it to be a share dividend. 

(4) No transfer from surplus to stated capital is necessary in connec- 
tion with a distribution of treasury shares. 

(e) A split-up or division of the issued shares of any class into a 
greater number of shares of the same class without increasing the 
stated capital of the corporation shall not be construed to be a share 
dividend within the meaning of this section. 


History. Acts 1965, No. 576, § 465; 
A.S.A. 1947, § 64-402. 


4-26-619. Dividends other than in shares of the corporation. 


In respect to all dividends payable by a corporation other than 
dividends payable in its own shares: 
(1) Subject to subdivisions (3) and (4) of this section, these dividends 
shall be payable only: 
(A) Out of the unreserved and unrestricted earned surplus of the 
corporation; or 
(B) Out of the capital surplus other than revaluation surplus of the 
corporation, but dividends from capital surplus may be paid only if 
there is no unreserved and unrestricted earned surplus and then only 
to shares entitled to cumulative preferential dividends, and no 
capital surplus paid in by any class of stock may be used for the 
payment of dividends on any class junior thereto; or 
(C) Out of the corporation’s net profits for the fiscal year then 
current. 
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(2) No dividend may be declared or paid if there are reasonable 
grounds for believing that upon the payment: 

(A) The liabilities of the corporation would exceed its assets; or 

(B) The corporation would be unable to pay its obligations to 
creditors as they become due in the ordinary course of business; or 

(C) The highest liquidation preferences of shares entitled to such 
preference over the shares receiving the dividend would exceed the 
corporation’s net assets; or 

(D) The payment of the dividend would be contrary to any provi- 
sion of the articles of incorporation. 

(3) Except to the extent prohibited by its articles of incorporation, a 
corporation engaged solely or substantially in the exploitation of mines, 
timber, oil wells, gas wells, patents, or other wasting assets, or 
organized solely or substantially for the liquidation of specific assets, 
may, for the purpose of determining its right to pay dividends, compute 
its earned surplus or net profits without deduction for the depletion of 
assets incidental to the exploitation or liquidation or lapse of time. 

(4) Notwithstanding any provision of this chapter to the contrary, a 
corporation engaged primarily in the holding or sale of securities may, 
subject to the restriction contained in subdivision (2) of this section, pay 
to the holders of common or preferred stock a dividend from revaluation 
surplus represented by appreciation, readily ascertainable and realiz- 
able in cash, in the value of securities held by the corporation; but such 
dividend may be paid only after the board of directors shall have 
determined, with the determination to be included in the resolution 
authorizing the dividend, that the assets of the corporation remaining 
after the payment of such dividend have a fair value which is not less 
than one and one-fourth (14) times the amount of its liabilities to 
creditors. 

(5) In respect to each dividend payable to the holders of preferred 
stock out of capital surplus as permitted under subdivision (1)(B) of this 
section, or payable without deduction for depletion as permitted under 
subdivision (3) of this section, or payable out of unrealized appreciation 
as permitted in subdivision (4) of this section, concurrently with the 
payment of the dividend, the corporation shall disclose to each share- 
holder receiving a dividend the source from which the dividend is paid; 
and the source from which the dividend is paid shall also be shown on 
all notices, reports, and statements which contain a reference to such 
dividend. 

(6) Notwithstanding any other provision of this chapter, in any 
situation where as much as ninety-five percent (95%) of the capital 
stock of a corporation is owned by one (1) or more other corporations, 
the corporation whose stock is so owned may pay dividends out of its 
assets in excess of its liabilities to creditors regardless of the effect of 
such dividends upon the stated capital account, provided the assets 
remaining after such dividends shall have a value of at least one and 
one-fourth (1%) times the amount of such corporation’s liability to its 
creditors and provided further such dividends will not impair such 
corporation’s ability to pay its debts as they mature. 
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History. Acts 1965, No. 576, § 46; 
A.S.A. 1947, § 64-402. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 


4-26-620. Distributions in partial liquidation. 


The board of directors of a corporation may from time to time 
distribute to its shareholders in partial liquidation out of capital 
surplus, other than a revaluation surplus, of the corporation a portion 
of its assets, in cash or property, subject to the following provisions: 

(1) No distribution shall be made if there is a reasonable ground for 
believing that as a result thereof the corporation would be unable to 
meet its obligations as they become due in the ordinary course of 
business or that the fair value of the remaining assets of the corporation 
would be less than one and one-fourth (1%) times the amount of its 
liabilities to creditors. 

(2) The distribution shall be made only upon a determination by the 
board of directors that the assets of the corporation are in excess of the 
needs of its business and upon authorization evidenced by resolution 
adopted by the holders of a majority of the shares of each class, whether 
or not otherwise entitled to vote. 

(3) No distribution shall be made to the holders of any class of shares 
unless all cumulative dividends accrued on all preferred or special 
classes of shares entitled to preferential dividends shall have been fully 
paid. 

(4) No distribution shall be made to the holders of any class of shares 
which would reduce the remaining net assets of the corporation below 
the aggregate preferential amount payable in event of voluntary 
liquidation to the holders of shares having preferential rights to the 
assets of the corporation in the event of liquidation. 

(5) Each such distribution when made shall be identified as a 
distribution in partial liquidation and the amount per share disclosed 
to the shareholders receiving the same concurrently with the distribu- 
tion thereof. 


History. Acts 1965, No. 576, § 46; 
A.S.A. 1947, § 64-403. 


4-26-621. Contractual restriction on dividends. 


Nothing in this chapter shall impair the right of a corporation to 
restrict, through a valid loan agreement, the payment of dividends or 
the making of distributions in partial liquidation. 


History. Acts 1965, No. 576, § 47; 
A.S.A. 1947, § 64-404. 
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ing undue hardship and imposing confu- 
sion upon the shareholders of corporations 
organized in this state. Therefore, an 
emergency is hereby declared to exist, and 
this Act being necessary for the immediate 
preservation of the public health, peace, 
safety and welfare, shall take effect and 
be in force from and after its passage and 
approval.” 


RESEARCH REFERENCES 


ALR. Propriety of actions by attorney 
who has represented corporation acting 
for corporation in controversy with officer, 
director, or stockholder. 1 A.L.R.4th 1124. 

Validity of variations from one share- 
one vote rule under modern corporate law. 
3 A.L.R.4th 1204. 

Stockholders’ agreement allegedly in- 
fringing on directors’ management power. 
15 A.L.R.4th 1078. 

Misrepresentation in proxy solicitation 
— state cases. 20 A.L.R.4th 1287. 

Personal liability of stockholder, officer, 
or agent for debt of foreign corporation 
doing business in the state. 27 A.L.R.4th 
387. 

Workers’ compensation immunity as ex- 
tending to one owning controlling interest 
in employer corporation. 30 A.L.R.4th 
948. 

Professional corporation stockholders 
nonmalpractice liability. 50 A.L.R.4th 
1276. 


Liability of shareholders, director, and 
officers where corporate business is con- 
tinued after its dissolution. 72 A.L.R.4th 
419. 

Validity of voting trust created by will. 
77 A.L.R.4th 1194. 

Validity, construction and effect of pro- 
vision in charter or bylaws requiring su- 
permajority vote. 80 A.L.R.4th 667. 

Propriety of applying minority discount 
to value of shares purchased by corpora- 
tion or its shareholders from minority 
shareholders. 13 A.L.R.5th 840. 

Employee’s control or ownership of cor- 
poration as precluding receipt of benefits 
under state unemployment compensation 
provisions. 23 A.L.R.5th 176. 

Independent accountant’s liability to in- 
vestors or shareholders. 48 A.L.R.5th 389. 

Am. Jur. 18A Am. Jur. 2d, Corp., § 602 
et seq. 

Ark. L. Rev. Proxy and Insider-Trading 
Regulation: Federal-State Cooperation in 


4-26-701 BUSINESS AND COMMERCIAL LAW 56 


the Protection of Investors, 19 Ark. L. Rev. 
308. 
C.J.S. 18 C.J.S., Corp., § 372 et seq. 


4-26-701. Shareholders’ meetings generally. 


(a) Meetings of shareholders may be held at such place, either within 
or without this state, as may be provided in the bylaws. In the absence 
of any such provision, all meetings shall be held at the registered office 
of the corporation. 

(b) An annual meeting of the shareholders shall be held at such time 
as may be provided in the bylaws. Failure to hold the annual meeting 
at the designated time shall not work a forfeiture or dissolution of the 
corporation. 

(c) Special meetings of the shareholders may be called by the 
president, the board of directors, the holders of not less than one-tenth 
(1/10) of all the shares entitled to vote at the meeting, or by such other 
officers or persons as may be given that power in the articles of 
incorporation or the bylaws. 


History. Acts 1965, No. 576, § 30; 
A.S.A. 1947, § 64-214. 


CASE NOTES 


Call Bank Stock. brought before it; although the meeting 

The owner of a majority of bank stock cannot be held at the time provided by the 
has the right to demand that a stockhold- bylaws, such meeting should be held. Rice 
ers’ meeting be held for the transaction of v. Beavers, 213 Ark. 656, 212 S.W.2d 30 
any business that may be properly (1948) (decision under prior law). 


4-26-702. Closing of transfer books and fixing record date. 


(a)(1) For the purpose of determining shareholders entitled to notice 
of or to vote at any meetings of shareholders or any adjournment 
thereof, or entitled to receive payment of any dividend, or in order to 
make a determination of shareholders for any proper purpose, the 
board of directors of a corporation may provide that the stock transfer 
books shall be closed for a stated period but not to exceed in any case 
sixty-five (65) days. 

(2) If the stock transfer books shall be closed for the purpose of 
determining shareholders entitled to notice of or to vote at a meeting of 
shareholders, the books shall be closed for at least ten (10) days 
immediately preceding such meeting. 

(b) In heu of closing the stock transfer books, the bylaws, or in the 
absence of an applicable bylaw, the board of directors, may fix in 
advance a date as the record date for any such determination of 
shareholders, the date in any case to be not more than sixty-five (65) 
days and, in case of a meeting of shareholders, not fewer than ten (10) 
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days prior to the date on which the particular action, requiring such 
determination of shareholders, is to be taken. 

(c) If the stock transfer books are not closed and no record date is 
fixed for the determination of shareholders entitled to notice of or to 
vote at a meeting of shareholders or shareholders entitled to receive 
payment of a dividend, the date on which notice of the meeting is mailed 
or the date on which the resolution of the board of directors declaring 
the dividend is adopted, as the case may be, shall be the record date for 
the determination of shareholders. 

(d) When a determination of shareholders entitled to vote at any 
meeting of shareholders has been made as provided in this section, the 
determination shall apply to any adjournment thereof. 


History. Acts 1965, No. 576, § 32; 
A.S.A. 1947, § 64-216. 


4-26-703. Shareholders’ meetings — Notice — Special meetings. 


-(a)(1) Written or printed notice stating the place, day, and hour of the 
meeting, and, in case of a special meeting, the purpose for which the 
meeting is called shall be delivered not less than sixty (60) nor more 
than seventy-five (75) days before the date of the meeting if a proposal 
to increase the authorized capital stock or bond indebtedness is to be 
submitted, and in all other cases not less than ten (10) nor more than 
fifty (50) days before the date of the meeting, either personally or by 
mail, by or at the direction of the president, the secretary, or any officer 
designated for that purpose in the bylaws or by the board of directors, 
or by the shareholder calling the meeting, to each shareholder of record 
entitled to vote at the meeting. 

(2) If mailed, the notice shall be deemed to be delivered when 
deposited in the United States mail addressed to the shareholder at his 
or her address as it appears on the books of the corporation, with 
postage prepaid. 

(b) If a proposal to increase authorized capital stock or bond indebt- 
edness; or to dissolve or merge or consolidate; or to sell, lease, exchange, 
or otherwise dispose of all or substantially all of the corporate assets 
other than in the regular course of business; or to alter the capital 
structure; or to amend the articles of incorporation; or to effect any 
other fundamental change is to be submitted at an annual meeting of 
the shareholders, the annual meeting shall be deemed for that purpose 
a special meeting; and notice based upon a proper call shall be given 
accordingly. 


History. Acts 1965, No. 576, § 31; 
A.S.A. 1947, § 64-215. 
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CASE NOTES 


Notice. binding. Red Bud Realty Co. v. South, 96 
A stockholders’ meeting, of which ab- Ark. 281, 131 S.W. 340 (1910) (decision 

sent stockholders had no proper notice, under prior law). 

was illegal, and action then taken was not 


4-26-704. Shareholders’ meetings — List of shareholders en- 
titled to vote. 


(a)(1) The officer or agent having charge of the stock transfer books 
for shares of a corporation shall make, at least ten (10) days before each 
meeting of shareholders, a complete list of the shareholders entitled to 
vote at that meeting or any adjournment thereof, arranged in alpha- 
betical order, with the address of and the number of shares held by 
each. : 

(2) This list, for a period of ten (10) days prior to such meeting, shall 
be kept on file at the registered office of the corporation or at its 
principal place of business in this state and shall be subject to 
inspection by any shareholder at any time during usual business hours. 

(3) This list shall also be produced and kept open at the time and 
place of the meeting and shall be subject to the inspection of any 
shareholder during the whole time of the meeting. 

(4) The original stock transfer books shall be prima facie evidence as 
to who are the shareholders entitled to examine the list or transfer 
books or to vote at any meeting of shareholders. 

(b) Failure to comply with the requirements of this section shall not 
affect the validity of any action taken at such meeting. 

(c) An officer or agent having charge of the stock transfer books who 
shall fail to prepare the list of shareholders, or keep it on file for a period 
of ten (10) days, or produce and keep it open for inspection at the 
meeting, as provided in this section, shall be liable to any shareholder 
suffering damage on account of such failure to the extent of such 
damage. 


History. Acts 1965, No. 576, § 33: 
AS.A. 1947, § 64-217. 


CASE NOTES 


Evidence. stockholders in the bank. Berlin v. Rain- 
Record of stock of bank corporation con- water, 174 Ark. 66, 294 S.W. 368 (1927) 
stituted the best evidence as to who were (decision under prior law). 


4-26-705. Shareholders’ meetings — Quorum — Adjournment. 


(a)(1) Unless otherwise provided in the articles of incorporation, a 
majority of the shares entitled to vote, represented in person or by 
proxy, shall constitute a quorum at a meeting of shareholders, but in no 
event shall a quorum consist of less than one-third (14) of the shares 
entitled to vote at the meeting. 
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(2) Ifa quorum is present, the affirmative vote of the majority of the 
shares represented at the meeting and entitled to vote on the subject 
matter shall be the act of the shareholders, unless the vote of a greater 
number or voting by classes is required by this chapter or the articles of 
incorporation or bylaws. 

(b)(1)(A) In the absence of a quorum at the opening of any meeting of 

the shareholders, the meeting may be adjourned by the vote of a 

majority of the shares entitled to vote at the meeting which are 

represented at the meeting by the holders thereof in person or by 
proxy. 
(B) Any adjourned meeting may be readjourned in like manner. 

(2)(A) When any one (1) adjournment is for thirty (80) days or more, 

a fifteen-day notice of the adjourned meeting shall be given by 

mailing as provided in § 4-26-703. 

(B) When any one (1) adjournment is for less than thirty (30) days, 

it is not necessary, unless the bylaws provide otherwise, to give notice 

_of the time and place of the adjourned meeting or of the business to 

be transacted there other than by announcement at the meeting at 
which the adjournment is taken. 


History. Acts 1965, No. 576, § 34; 
A.S.A. 1947, § 64-218. 


4-26-706. Voting trusts. 


(a) Any number of shareholders of a corporation may create a voting 
trust for the purpose of conferring upon a trustee or trustees the right 
to vote or otherwise represent their shares, for a period of not to exceed 
ten (10) years, by entering into a written voting trust agreement 
specifying the terms and conditions of the voting trust, by depositing a 
counterpart of the agreement with the corporation at its registered 
office, and by transferring their shares to the trustee or trustees for the 
purposes of the agreement. 

(b) The counterpart of the voting trust agreement so deposited with 
the corporation shall be subject to the same right of examination by a 
shareholder of the corporation, in person or by agent or attorney, as are 
the books and records of the corporation and shall be subject to 
examination by any holder of a beneficial interest in the voting trust, 
either in person or by agent or attorney, at any reasonable time for any 
proper purpose. 


History. Acts 1965, No. 576, § 35.2; 
A.S.A. 1947, § 64-221. 


RESEARCH REFERENCES 
Ark. L. Rev. Note, Hall v. Staha: Ar- and Analyze the Issue of Excessive Execu- 


kansas Courts Adopt the Business Judg- tive Compensation, 47 Ark. L. Rev. 959. 
ment Rule as a Tool of Judicial Review 
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CASE NOTES 


ANALYSIS 


Purpose. 
Applicability. 
Violation. 


Purpose. 

The legislative purpose of this section is 
to avoid secret control and unlawful pur- 
pose. Hall v. Staha, 303 Ark. 673, 800 
S.W.2d 396 (1990). 

The main purpose of a voting trust 
statute is to avoid secret, uncontrolled 
combinations of stockholders formed to 
acquire voting control of a corporation to 
the possible detriment of the nonpartici- 
pating stockholders. Hall v. Staha, 303 
Ark. 673, 800 S.W.2d 396 (1990). 


Applicability. 


This section is not applicable to insur- 
ance corporations. Bailey v. Jones, 242 


4-26-707. Class voting. 


Ark. 668, 419 S.W.2d 585 (1967) (decision 
under prior law). 

Characteristics of limited partnership, 
formed for the purpose of gaining control 
of a specific corporation by acquiring more 
than 50 percent of its stock, came within 
the definition of a “voting trust” as pro- 
vided in this section. Hall v. Staha, 303 
Ark. 673, 800 S.W.2d 396 (1990). 


Violation. 

Partnership whose characteristics came 
within the definition of “voting trust” vio- 
lated subsection (a) in that its term was 
longer than ten years, and a copy of the 
fully executed written agreement, includ- 
ing names of the limited partners, was not 
filed with the corporation. Hall v. Staha, 
303 Ark. 673, 800 S.W.2d 396 (1990). 


(a) In each instance where, under § 4-26-302(a)(4), § 4-26-3038, 
§ 4-26-61l(e), § 4-26-705(a)(2), § 4-26-903(a)(3)(B), § 4-26-1007(e) 
and (f), or § 4-26-1101, a provision is made for the class voting of stock, 
thus requiring the votes of a certain percentage of each separate class 
of shares to authorize some specific corporate action, each class of 
shares to which a requirement of class voting is applicable shall be 
bound by the votes which are cast in person or by proxy of at least 
two-thirds (2) of those members of such class who are present in person 
or represented at the meeting by proxy if due and timely notice of the 
meeting has been given to all members of said class and at least fifty 
percent (50%) of the shares embraced in the class are present in person 
or by proxy. 

(b) The certificate to articles of amendment under § 4-26-304, ar- 
ticles of merger or consolidation under § 4-26-1009, and articles of 
dissolution under § 4-26-1102 shall, in all situations to which this 
section applies, be amended and adjusted to show the manner in which 
the requirements of this section were met in respect to class voting. 

(c) This section shall apply only to corporations having five hundred 
(500) or more shareholders. 


History. Acts 1971, No. 345, §§ 1-3; 
A.S.A. 1947, §§ 64-225 — 64-227; Acts 
2009, No. 408, § 8. 


61 BUSINESS CORPORATIONS GENERALLY 4-26-708 


4-26-708. Voting of shares — Consent to corporate action. 


(a) Each outstanding share, regardless of class, shall be entitled to 
one (1) vote on each matter submitted to a vote at a meeting of the 
shareholders, except to the extent that the voting rights of the shares of 
any class are limited or denied by the articles of incorporation as 
permitted by this chapter. 

(b) Neither treasury shares nor shares of its own stock held by a 
corporation in a fiduciary capacity nor shares held by another corpora- 
tion, if a majority of the shares entitled to vote for the election of 
directors of such other corporation is held by the corporation, shall be 
voted at any meeting or counted in determining the total number of 
outstanding shares at any given time. 

(c) A shareholder may vote either in person or by proxy executed in 
writing by the shareholder or by his or her duly authorized attorney- 
in-fact. No proxy shall be valid after eleven (11) months from the date 
of its execution unless otherwise provided in the proxy. A proxy is not 
revoked by the death or incapacity of the maker unless, before the vote 
is counted or the authority is exercised, written notice of the death or 
incapacity is given to the corporation. 

(d) At each election for directors every shareholder entitled to vote at 
the election shall have the right to vote, in person or by proxy, the 
number of shares owned by him or her for as many persons as there are 
directors to be elected and for whose election he or she has a right to 
vote, or to cumulate his or her votes by giving one (1) candidate as many 
votes as the number of such directors multiplied by the number of his 
or her shares shall equal, or by distributing the votes on the same 
principle among any number of such candidates. 

(e) Shares standing in the name of another corporation, domestic or 
foreign, may be voted by the president or a vice president of the other 
corporation or by such other officer, agent, or proxy as the bylaws of the 
other corporation may prescribe or as the board of directors of the other 
corporation may determine. 

(f)(1) Unless the bylaws provide to the contrary, shares held by an 
administrator, executor, guardian, or curator may be voted by him or 
her without a transfer of such shares on the books of the corporation 
into his or her name. 

(2) No trustee shall be entitled to vote shares held by him or her 
without a transfer of the shares on the books of the corporation into his 
or her name as trustee. 

(g) Shares standing in the name of a receiver may be voted by the 
receiver, and shares held by or under the control of a receiver may be 
voted by the receiver without the transfer thereof on the books of the 
corporation into his or her name as receiver if authority to do so is 
contained in an appropriate order of the court by which such receiver 
was appointed. 

(h) A shareholder whose shares are pledged shall be entitled to vote 
the shares until the shares have been transferred on the books of the 
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corporation into the name of the pledgee, and thereafter the pledgee 
shall be entitled to vote the shares so transferred. 

(i) Except to the extent that the same may be prohibited by the terms 
of a controlling will or inter vivos trust instrument, and also, in the case 
of foreign fiduciaries, by the applicable laws of the foreign jurisdiction, 
trustees, whether they are under testamentary or inter vivos trusts, 
executors, administrators, guardians, and curators, shall have the 
following proxy and voting privileges in respect to the fiduciary shares: 

(1) Each such fiduciary may vote in person or by his or her general or 
limited proxy; and in the case of joint fiduciaries, each of them may 
execute a separate proxy, or all or any two (2) or more of them may unite 
in a joint proxy; 

(2) Concerning joint fiduciaries: 

(A) If one (1) only of the joint fiduciaries is present or represented 
at the meeting, his or her vote cast in person or by his or her proxy 
binds all; 

(B) If more than one (1) is present or represented by proxy at the 
meeting, whether the number present or represented be all or less 
than the total number of the joint fiduciaries, the vote, in person or by 
proxy, of a majority of those present or represented binds all of the 
joint fiduciaries; 

(C) In the situation mentioned in subdivision (i)(2)(B), if those 
present or represented are evenly opposed as to the method of voting 
the fiduciary shares, each fiduciary so present or represented acting 
in person or by proxy may vote a number of the fiduciary shares 
determined by dividing the total number by the number of joint 
fiduciaries present or represented at the meeting. 

(j) The voting and proxy rights of a custodian under the Arkansas 
Uniform Gifts to Minors Act, Acts 1967, No. 250 [repealed] shall be 
controlled by the provisions of that act. 

(k) In respect to shares held by tenants in common, joint tenants, or 
tenants by the entirety: 

(1) If less than the entire number of cotenants be present at the 
meeting, in person or by proxy, the cotenant thus attending or repre- 
sented at the meeting, provided they act unanimously if more than one 
(1), may vote in person or by proxy all shares held in cotenancy. 

(2) Ifthe votes of all cotenants present at the meeting in person or by 
proxy, whether they are all of the cotenants or less than all, are not cast 
unanimously, each cotenant present or his or her proxy shall vote a 
number of votes determined by dividing the number of shares held in 
cotenancy by the number of cotenants unless in the case of a tenancy in 
common, written evidence is produced which shows that the shares are 
owned in different proportions. 

(1) The right of every shareholder, whether a sole owner, cotenant, 
fiduciary, or cofiduciary, to consent to corporate action shall be coexten- 
sive with his or her right to vote. 

(m) On and after the date on which written notice of redemption of 
redeemable shares has been mailed to the holders and a sum sufficient 
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to redeem such shares has been deposited with a bank or trust company 
with irrevocable instructions and authority to pay the redemption price 
to the holders upon surrender of certificates therefor, the shares shall 
not be entitled to vote on any matter and shall not be deemed to be 


outstanding shares. 


History. Acts 1965, No. 576, § 35; 
A.S.A. 1947, § 64-219. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 


4-26-709. Greater voting requirements. 


Whenever, with respect to any action to be taken by the shareholders 
of a corporation, the articles of incorporation require the vote or 
concurrence of the holders of a greater proportion of the shares, or of 
any class or series thereof, than required by this chapter with respect to 
such action, the provisions of the articles of incorporation shall control. 


History. Acts 1965, No. 576, § 35.3; 
A.S.A. 1947, § 64-222. 


4-26-710. Action by shareholders without a meeting. 


(a) Any action required by this chapter to be taken at a meeting of 
the shareholders of a corporation or any action which may be taken at 
a meeting of the shareholders may be taken without a meeting if a 
consent in writing, setting forth the action so taken, shall be signed by 
all of the shareholders entitled to vote with respect to the subject 
matter thereof. 

(b) The consent shall have the same force and effect as a unanimous 
vote of shareholders and may be stated as such in any articles or 
document filed with the Secretary of State under this chapter. 


History. Acts 1965, No. 576, § 35.1; 
A.S.A. 1947, § 64-220. 


CASE NOTES 


Consent. minority stockholders received no notice 


Where husband and wife owned major- 
ity of the stock in a corporation operating 
a taxicab company, and acted as president 
and secretary, a lease with option to buy of 
the assets of the taxicab company ex- 
ecuted by the husband and wife as officers 
of the corporation was valid, even though 


of the meeting, as written consent by 
statutorily required percentage of the 
stockholders of a corporation makes sale 
valid. Dixie Cab Co. v. Black & White Cab 
Co., 214 Ark. 624, 217 S.W.2d 602 (1949) 
(decision under prior law). 
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4-26-711. Preemptive rights. 


(a) The term “preemptive rights”, as used in this chapter, shall refer 
to the right, exercisable under the circumstances hereinafter set out, to 
purchase the shares or securities of a corporation. 

(b) The term “voting rights”, as used in this section, shall mean the 
right, not dependent on the happening of an event specified in the 
articles of incorporation which would affect the voting rights of any 
class of stock, to vote for the election of one (1) or more directors. 

(c)(1) Unless otherwise provided in the articles of incorporation, the 
holders of the shares of any class, other than shares which are limited 
as to dividends and liquidation rights, in this section referred to as 
“such holders,” shall have the right, during a reasonable time and on 
reasonable terms to be fixed by the directors, to purchase the shares or 
securities so offered in proportion to their then-respective holdings at a 
lawful price substantially no less favorable than the price at which such 
shares or securities are to be offered to others; upon the offering for sale 
for cash of: 

(A) Any shares that are either treasury shares or shares autho- 
rized to be issued of the same class as those held by such holders; or 

(B) Any shares that are either treasury shares or shares autho- 
rized to be issued, whether or not of the same class as those held by 
such holders, having voting rights or dividend rights which would 
adversely affect the voting rights or dividend rights of such holders; 
or 

(C) Any shares that are either treasury shares or shares autho- 
rized to be issued, notes, debentures, bonds, or other securities 
convertible into, or carrying options or warrants to purchase, shares 
coming within the description set out in subdivision (c)(1)(A) or 
(c)(1)(B) of this section. 

(2) However, unless otherwise provided in the articles of incorpora- 
tion, there shall be no preemptive right to purchase: 

(A) Shares or other securities which are part of the shares or 
securities of the corporation authorized in the original articles of 
incorporation and are issued, sold, or optioned within two (2) years 
from the date of filing of the articles of incorporation; or 

(B) Shares or other securities to be issued for considerations other 
than money; or 

(C) Shares issued or to be issued to satisfy conversion rights or 
option rights theretofore lawfully granted by the corporation. 

(d)(1) The board of directors shall cause to be mailed by first class 
mail, which need not be registered or certified, to each shareholder of 
record entitled to purchase shares or securities in accordance with this 
section, a notice directed to him or her at his or her address as shown 
on the books of the corporation, setting forth the time within which and 
the terms and conditions under which the shareholder may purchase 
the shares or securities and also the apportionment made of the right to 
purchase among the shareholders entitled to preemptive rights. 


65 BUSINESS CORPORATIONS GENERALLY 4-26-712 


(2) The notice shall be mailed at least ten (10) days, or such longer 
period as may be prescribed by the board, prior to the expiration of the 
period during which the shareholder shall have the right to purchase. 

(3) All shareholders entitled to preemptive rights to whom notice 
shall have been mailed as aforesaid shall be deemed conclusively to 
have been given a reasonable time in which to exercise their preemptive 
rights; and upon the expiration of the time specified in the notice, the 
preemptive rights if not exercised shall expire. 

(e) Shares or securities subject to preemptive rights may be released 
from the preemptive rights on the vote or written consent of the holders 
of two-thirds (#4) of the shares to which such rights attach. However, if 
shares or securities so released are not sold in one (1) year from the date 
of the release, the preemptive rights shall be reinstated. 


History. Acts 1965, No. 576, § 27; 
A.S.A. 1947, § 64-212. 


4-26-712. Shares without preemptive rights — Corporate pow- 
| ers and limitations. 


(a) In respect to shares or securities which are not subject to or which 
have been released from preemptive rights, or in respect to which 
preemptive rights have expired, and subject to subsection (b): 

(1) The board of directors may grant options to subscribe for, or to 
purchase, such shares or securities; and it may fix the terms and 
consideration of such optional rights and of the purchase to be made 
thereunder. The optional rights may be evidenced in such form as the 
board may prescribe and may be made transferable. 

(2) The board of directors, without the granting of options, may 
authorize the sale and issuance of the shares or securities; and the 
board may select the purchasers and fix the terms and consideration for 
the sale and issuance of the shares and securities. 

(b)(1) A corporation shall not issue or sell to any one (1) or more of its 
directors, officers, or employees or to any one (1) or more of the 
directors, officers, or employees of a subsidiary corporation any of its 
treasury or authorized shares which carry voting rights, as defined in 
§ 4-26-711(b), or options to purchase shares, or securities convertible 
into or carrying options to purchase shares, unless such action, includ- 
ing the terms and consideration of the proposed issuance and sale, shall 
first be approved by the vote or written consent of the holders of at least 
a majority of the shares of the corporation which carry such voting 
rights. 

(2) However, no corporation which is required by the laws of the 
United States to register with and file periodic reports with the United 
States Securities and Exchange Commission shall be subject to the 
provisions of this subsection. 


History. Acts 1965, No. 576, § 28; 
1973, No. 110, § 1;A.S.A. 1947, § 64-213. 
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4-26-713. Right to dissent no bar to other legal actions. 


The fact that a shareholder may have, under this chapter, a potential 
right of dissent and appraisal in respect to any corporate action will not 
impair his or her right to challenge the legality of the corporate action 
and sue to enjoin the action or enforce any other legal remedy in 
connection therewith, provided the shareholder is guilty of no laches 
and acts with great promptitude before the rights of third parties have 
intervened. 


History. Acts 1965, No. 576, § 82; 
A.S.A. 1947, § 64-224. 


4-26-714. Shareholders’ actions. 


(a) No action shall be brought in this state by a shareholder in the 
right of a domestic corporation unless the plaintiff was a holder of 
shares or of voting trust certificates at the time of the transaction of 
which he or she complains, or his or her shares or voting trust 
certificates thereafter devolved upon him or her by operation of law 
from a person who was a holder at that time. 

(b) In any action hereafter instituted in the right of any domestic 
corporation by the holder of shares of the corporation or of voting trust 
certificates therefor, the court having jurisdiction, upon final judgment 
and a finding that the action was brought without reasonable cause, 
may require the plaintiff to pay to the parties named as defendant the 
reasonable expenses, including fees of attorneys, incurred by them in 
the defense of such action. 

(c)(1) In any action instituted in the right of a domestic corporation 
by the holders of less than five percent (5%) of the outstanding shares 
of any class of the corporation or of voting trust certificates therefor, 
unless the shares or voting trust certificates so held have a market 
value in excess of twenty-five thousand dollars ($25,000), the corpora- 
tion in whose right the action is brought or any defendant may move the 
court for an order, upon notice and hearing, requiring plaintiff to 
furnish security as provided in this section. 

(2) The motion may be based upon one (1) or more of the following 
grounds: 

(A) That there is no reasonable possibility that the prosecution of 
the cause of action alleged in the complaint against the moving party 
will benefit the corporation or its security holders. 

(B) That the moving party, if other than the corporation, did not 
participate in the transaction complained of in any capacity. 

(3) At the hearing upon the motion, the court shall consider such 
evidence, written or oral, by witnesses or affidavit, as may be material 
to the grounds upon which the motion is based, or to a determination of 
the probable reasonable expenses, including attorneys’ fees, of the 
corporation and the moving party which will be incurred in the defense 
of the action. 
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(4) If the court determines, after hearing the evidence adduced by 
the parties at the hearing, that the moving party has established a 
probability in support of any of the grounds upon which the motion is 
based, the court shall fix the nature and amount of security to be 
furnished by the plaintiff for reasonable expenses, including attorneys’ 
fees, which may be incurred by the moving party and the corporation in 
connection with such action, including, but without limiting, the 
foregoing expenses for which the corporation may become liable pursu- 
ant to § 4-26-814. 

(5) A determination by the court that security either shall or shall 
not be furnished or shall be furnished as to one (1) or more defendants 
and not as to others shall not be deemed a determination of any one (1) 
or more issues in the action or of the merits thereof. 

(6) The corporation and the moving party may have recourse to the 
security in such amount as the court shall determine upon the termi- 
nation of the action. 

(7) The amount of security may from time to time be increased or 
decreased in the discretion of the court upon showing that the security 
provided has or may become inadequate or is excessive. 

(8) If the court makes a determination that security shall be fur- 
nished by the plaintiff for the benefit of any one (1) or more defendants, 
the action shall be dismissed as to such defendant unless the security 
required by the court shall have been furnished within such reasonable 
time as may be fixed by the court. 

(9) If any such motion is filed, no pleadings need be filed by the 
corporation or any other defendant, and the prosecution of the action 
shall be stayed until ten (10) days after the motion shall have been 
disposed of. 

(d) Asuit filed by a shareholder in the right of a domestic corporation 
may not be dismissed or compromised without the approval of the court. 


History. Acts 1965, No. 576, § 49; order of Nov. 24, 1986, that subsection (d) 
A.S.A. 1947, § 64-223. of this section was deemed superseded by 
Publisher’s Notes. The Supreme the Arkansas Rules of Civil Procedure. 

Court of Arkansas stated in a per curiam 


RESEARCH REFERENCES 

Ark. L. Rev. A Look at the Derivative kansas Corporate Fiduciary Standards — 
Suit, 24 Ark. L. Rev. 89. Interested Directors’ Contracts and the 

Matthews, The Shareholder Derivative Doctrine of Corporate Opportunity, 5 U. 
Suit in Arkansas, 52 Ark. L. Rev. 353. Ark. Little Rock L.J. 39. 

U. Ark. Little Rock L.J. Webber, Ar- 

CASE NOTES 

Actions Against Directors. v. South, 96 Ark. 281, 131 S.W. 340 (1910) 

Courts will not ordinarily interfere at (decision under prior law). 
suit of a minority shareholder to control Action in equity by stockholders of cor- 


discretion of directors in management of poration against directors, for misconduct, 
affairs of corporation. Red Bud Realty Co. must be brought within time in which 


4-26-715 


corporation itself should have brought the 
suit. Magale v. Fomby, 132 Ark. 289, 201 
S.W. 278 (1918) (decision under prior law). 

Equity has jurisdiction in an action in- 
volving negligence of directors in dis- 
charge of their duties to afford redress to 
the corporation and in proper cases to its 
shareholders. Magale v. Fomby, 132 Ark. 
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289, 201 S.W. 278 (1918) (decision under 
prior law). 

Cited: Taylor v. Terry, 279 Ark. 97, 649 
S.W.2d 392 (1983); Robertson v. White, 
633 F. Supp. 954 (W.D. Ark. 1986); Benton 
Window & Door, Little Rock Div., Inc. v. 
Garrett, 290 Ark. 244, 718 S.W.2d 438 
(1986). 


4-26-715. Books and records — Examination. 


(a) Each corporation shall keep correct and complete books and 
records of account and shall keep minutes of the proceedings of its 
shareholders and board of directors and shall keep at its registered 
office or principal place of business in this state, or at the office of its 
transfer agent or registrar in this state, a record of its shareholders, 
giving the names and addresses of all shareholders and the number and 
class of the shares held by each. 

(b) Any person who shall have been a shareholder of record for at 
least six (6) months immediately preceding his or her demand, upon 
written demand stating the purpose thereof, shall have the right to 
examine, in person or by agent or attorney, at any reasonable time, for 
any proper purpose, its books and records of account, minutes, and 
record of shareholders and to make extracts therefrom. 

(c)(1) Upon refusal by the corporation or by an officer or agent of the 
corporation to permit an inspection of the corporation’s books, records of 
account, minutes, or record of shareholders, the person making demand 
for inspection may file a civil action in the circuit court of the county in 
which the corporation maintains either its principal place of business or 
its registered office for the purpose of securing an order of the court 
directing the corporation, its officers, and agents to permit the re- 
quested inspection. 

(2) The proceeding shall be advanced upon the docket of the court; 
and the court shall hear the parties summarily, by affidavit or other- 
wise. 

(3) Ifthe applicant establishes that he or she is qualified and entitled 
to the inspection, the court shall grant an order permitting the 
inspection, subject to any limitations which the court may prescribe; 
and the court may grant such other relief as to the court may seem just 
and proper. 

(4) The court may deny or restrict inspection if it finds that the 
shareholder has improperly used information secured through any 
prior examination of the books and records of accounts or minutes or 
record of shareholders of the corporation or of any other corporation, or 
that he or she was not acting in good faith or for a proper purpose in 
making his or her demand. 

(d) Upon the written request of any shareholder of a corporation, the 
corporation shall mail to the shareholder its most recent financial 
statements showing in reasonable detail its assets and liabilities and 
the results of its operations. 
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History. Acts 1965, No. 576, § 53; 
A.S.A. 1947, § 64-312. 


4-26-716 


CASE NOTES 


ANALYSIS 


Evidence. 
Minutes. 


Evidence. 

Entries upon books of corporation are 
prima facie evidence against it as admis- 
sions, and become conclusive evidence 
against it when the entries have been duly 
made by the recording officer. City Elec. S. 
Ry. v. First Nat'l] Exch. Bank, 62 Ark. 33, 
34 S.W. 89 (1896) (decision under prior 
law). 

Record of stock of corporation consti- 
tuted the best evidence as to who were 
stockholders. Berlin v. Rainwater, 174 
Ark. 66, 294 S.W. 368 (1927) (decision 
under prior law). 

The minute book of a corporation when 
identified, is competent evidence as to 
recitals therein and even though un- 


signed, the minutes may be used to prove 
what took place at the meeting and that a 
resolution was passed thereat. Grand 
Nat'l] Bank v. Taylor, 176 Ark. 1, 1 S.W.2d 
818 (1928) (decision under prior law). 

Where the proposed minutes of the 
board of directors’ meeting were not in the 
corporation record book, the plaintiff 
failed to carry its burden of proof as to the 
genuineness of the action of the board in 
providing apparent authority of its agent. 
National Surety Corp. v. Crystal Springs 
Fishing Village, Inc., 326 F. Supp. 1171 
(W.D. Ark. 1971). 


Minutes. 

Where meeting was legal meeting, au- 
thority conferred thereby would not be 
impaired because proper minutes thereof 
were not written up. Engles v. Shaffer, 143 
Ark. 31, 219 S.W. 343 (1920) (decision 
under prior law). 


4-26-716. Liability of subscribers and shareholders. 


(a) A holder of or subscriber to shares of a corporation shall be under 
no obligation to the corporation or its creditors with respect to the 
shares other than the obligation to pay to the corporation the full 
consideration fixed as provided by law for which those shares were 
issued or to be issued. 

(b)(1) Every original holder of watered shares or of shares not fully 
paid as agreed shall continue liable thereon to the corporation notwith- 
standing any transfer of the shares. 

(2) A transferee of the shares shall not be liable thereon if he or she 
acquired them in good faith without knowledge or notice that they were 
watered shares or shares not fully paid as agreed or if he or she 
acquired them from a transferor similarly free from liability. The 
burden of proof that the transferee did not so acquire the shares shall 
be upon the adverse party. 

(c) An executor, administrator, conservator, guardian, trustee, as- 
signee for the benefit of creditors, or receiver shall not be personally 
liable to the corporation as a holder of or subscriber to shares of a 
corporation, but the estate and funds in his or her hands shall be so 
liable. 

(d) No pledgee or other holder of shares as collateral security shall be 
personally liable as a shareholder. 
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History. Acts 1965, No. 576, § 25; 
A.S.A. 1947, § 64-210. 
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RESEARCH REFERENCES 


Ark. L. Rev. Note, Professional Corpo- 
rations: Shareholder Liability and the 
Saving Clause, 42 Ark. L. Rev. 777. 


CASE NOTES 


ANALYSIS 


Extent of Liability. 
Partial Payment. 


Extent of Liability. 

Subscribers held not liable as partners 
in business, when they signed no articles 
of association, incorporation, or partner- 
ship and where they did not know that 
anyone was attempting to run the busi- 
ness as a partnership. Rainwater v. Chil- 
dress, 121 Ark. 541, 182 S.W. 280 (1915) 
(decision under prior law). 

A transferee of stock from the original 
subscriber who takes with notice that the 
stock is not fully paid up is liable to 
creditors of the corporation to the extent 
of the unpaid amount. Davis v. Scott, 129 
Ark. 226, 195 S.W. 383 (1917) (decision 
under prior law). 

The purchaser of stock in a de facto 
corporation is not liable as a partner to 
one who dealt solely with a corporation as 
a corporation. Wesco Supply Co. v. Smith, 


134 Ark. 23, 203 S.W. 6 (1918) (decision 
under prior law). 

Subscribers required to share liability 
in proportion to the amount of subscrip- 
tion to the capital stock. Rhodes v. Carter, 
181 Ark. 370, 26 S.W.2d 63 (1930) (deci- 
sion under prior law). 

A stockholder is liable only for the pro- 
portion of his unpaid subscription neces- 
sary to pay the debts of the corporation 
when its property is insufficient for the 
purpose. Wilson v. Lucas, 185 Ark. 183, 47 
S.W.2d 8 (1932) (decision under prior law). 

Stockholders held liable as joint tres- 
passers with company. McGraw v. Berry, 
170 Ark. 426, 280 S.W. 383 (1926) (deci- 
sion under prior law). 


Partial Payment. 

Where directors issued paid-up stock 
upon payment of 50 percent thereof, the 
stockholders would be liable for the full 
amount of their stock subscriptions, not- 
withstanding the illegal credit. Wait v. 
McKee, 95 Ark. 124, 128 S.W. 1028 (1910) 
(decision under prior law). 


SUBCHAPTER 8 — DIRECTORS AND OFFICERS 


SECTION. 


SECTION. 


4-26-801. 
4-26-802. 


4- 
4. 
4- 
4. 
4. 
4. 


26-808. 


Board of directors generally. 
Number, election, and term of 
directors. 


. Vacancies. 

. Removal of directors. 

. Directors’ meetings. 

. Quorum of directors. 

. Action of board with or without 


meeting. 
Executive committee. 


Effective Dates. Acts 1965, No. 576, 
§ 98: effective at midnight on Dec. 31, 


1965. 


4-26-809. 
4-26-810. 


4-26-811. 
4-26-812. 
4-26-8183. 
4-26-814. 


Bylaws. 

Emergency bylaws — Opera- 
tions during emergency. 

Liability of directors. 

Officers. 

Removal of officers. 

Indemnification of officers, 
rectors, employees, 
agents. 


di- 
and 


Acts 1973, No. 8, § 2: Jan. 26, 1973. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
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sembly that many corporations in the 
State of Arkansas are not now in compli- 
ance with the Corporation Code of the 
State of Arkansas due to the effect of 
Section 1 of Act 362 of 1971, and that the 
resulting confusion requires immediate 
correction; therefore, an emergency is de- 
clared to exist and this Act being neces- 
sary for the preservation of the public 
peace, health and safety shall take effect 
and be in force from the date of its ap- 
proval.” 

Acts 1973, No. 94, § 5: Feb. 12, 1973. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the provisions of Section 50 of 
Act 576 of 1965 relating to indemnifica- 
tion of corporate directors and officers are 
duly restrictive, a deterrent to the induce- 
ment of qualified persons to hold such 
positions, a deterrent to the incorporation 
of national corporations in Arkansas, and 
that it is immediately necessary to correct 
this undesirable situation. Therefore an 
emergency is hereby declared to exist and 
this Act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in effect from the date 
of its passage and approval.” 

ACtSOLO7 LaNOwOk 40900 alarm 0197 7 
Emergency clause provided: “It is hereby 
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found and determined by the General As- 
sembly that the present laws governing 
corporations in which only one share- 
holder holds all the voting stock are in 
need of clarification with respect to the 
number of offices to be held by such per- 
son, and that the immediate passage of 
this Act is necessary to clarify the existing 
corporation laws in this respect. There- 
fore, an emergency is hereby declared to 
exist and this Act, being necessary for the 
immediate preservation of the public 
peace, health, and safety, shall be in full 
force and effect from and after its passage 
and approval.” 

Acts 1987, No. 323, § 6: Mar. 19, 1987. 
Emergency clause provided: “It is found 
and declared that the authority of an 
executive committee of a business corpo- 
ration to designate and price a series of 
shares of preferred or special classes of 
stock is a matter of uncertainty which 
requires immediate clarification. This Act 
is immediately necessary in order to facili- 
tate such corporate action by an executive 
committee within limits prescribed by the 
board of directors. Therefore, an emer- 
gency is hereby declared to exist and this 
Act being necessary for the preservation 
of the public peace, health and safety shall 
be in full force and effect from and after its 
passage and approval.” 


RESEARCH REFERENCES 


ALR. Propriety of actions by attorney 
who has represented corporation acting 
for corporation in controversy with officer, 
director, or stockholder. 1 A.L.R.4th 1124. 

Stockholders’ agreement allegedly in- 
fringing on directors’ management pow- 
ers. 15 A.L.R.4th 1078. 

Purchase of shares of corporation by 
director or officer as usurpation of “corpo- 
rate opportunity.” 16 A.L.R.4th 784. 

Fairness to corporation where “corpo- 
rate opportunity” is allegedly usurped by 
officer or director. 17 A.L.R.4th 479. 

Action against former director, officer, 
or stockholder in dissolved corporation for 
personal injuries incurred after final dis- 
solution. 20 A.L.R.4th 414. 

Duty of corporate directors to exercise 
“informed” judgment in recommending re- 
sponses to merger or tender offers. 46 
A.L.R.4th 887. 

Liability of corporate director, officer, or 


employee for tortious interference with 
corporation’s contract with another. 72 
A.L.R.4th 492. 

Negligence, liability of corporate custo- 
dian for negligence in dealing with affairs 
or assets of corporation. 74 A.L.R.4th 770. 

Propriety and effect of corporation’s ap- 
pearance pro se through agent who is not 
attorney. 8 A.L.R.5th 653. 

In-house counsel’s right to maintain ac- 
tion for wrongful discharge. 16 A.L.R.5th 
239. 

Validity, construction, and effect of 
“regulatory exclusion” in directors’ and 
officers’ lability insurance policy. 21 
A.L.R.5th 292. 

What corporate communications are en- 
titled to attorney-client privilege — mod- 
ern cases. 27 A.L.R.5th 76. 

Am. Jur. 18B Am. Jur. 2d, Corp., 
§ 1139 et seq. 

Ark. L. Rev. Tuohey, Corporate Direc- 
tor Resignation, 33 Ark. L. Rev. 106. 
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C.J.S. 19 C.J.S., Corp., § 518 et seq. Interested Directors’ Contracts and the 
U. Ark. Little Rock L.J. Webber, Ar- Doctrine of Corporate Opportunity, 5 U. 
kansas Corporate Fiduciary Standards — Ark. Little Rock L.J. 39. 


CASE NOTES 


Cited: Marcum v. Wengert, 344 Ark. 
153, 40 S.W.3d 230 (2001). 


4-26-801. Board of directors generally. 


(a) All corporate powers shall be exercised by or under the authority 
of, and the business and affairs of a corporation shall be managed under 
the direction of, its board of directors, subject to any limitation set forth 
in the articles of incorporation. 

(b) Directors need not be residents of this state or shareholders of the 
corporation unless the articles of incorporation or bylaws so require. 
The articles of incorporation or bylaws may prescribe other qualifica- 
tions for directors. 

(c) The board of directors shall have authority to fix the compensa- 
tion of directors unless otherwise provided in the articles of incorpora- 
tion. 

(d) Directors may not vote by proxy. 


History. Acts 1965, No. 576, § 36; 
A.S.A. 1947, § 64-301; Acts 1987, No. 323, 
Se2, 


RESEARCH REFERENCES 


Ark. L. Rev. Note, Hall v. Staha: Ar- U. Ark. Little Rock L.J. Survey—Cor- 
kansas Courts Adopt the Business Judg- _ porations, 10 U. Ark. Little Rock L.J. 549. 
ment Rule as a Tool of Judicial Review 
and Analyze the Issue of Excessive Execu- 
tive Compensation, 47 Ark. L. Rev. 959. 


CASE NOTES 


Compensation. Corp. v. Hess, 186 Ark. 241, 53 S.W.2d 444 
Directors may earn and be paid money (1932) (preceding decisions under prior 

by the corporation for services rendered. law). 

Corning Custom Gin Co. v. Oliver, 171 Cited: Smith v. Paul, 317 Ark. 182, 876 

Ark. 175, 283 S.W. 977 (1926); Oil Fields S.W.2d 266 (1994). 


4-26-802. Number, election, and term of directors. 


(a) The number of directors of a corporation shall be not less than 
three (3) except that in cases where all the shares of a corporation are 
owned of record by either one (1) or two (2) shareholders, the number of 
directors may be one (1) or two (2) but not less than the number of 
shareholders. Subject to this limitation, the number of directors shall 
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be fixed by the bylaws except as to the number constituting the initial 
board of directors, which number shall be fixed by the articles of 
incorporation. 

(b) The number of directors may be increased or decreased from time 
to time by amendment to the bylaws, but no decrease shall have the 
effect of shortening the term of any incumbent director. 

(c) In the absence of a bylaw fixing the number of directors, the 
number shall be the same as the number stated in the articles of 
incorporation. 

(d) The number of directors who will constitute the initial board shall 
be stated in the articles of incorporation; and the members of the first 
board shall hold office until the first annual meeting of shareholders 
and until their successors shall have been elected and qualified. 

(e) At the first annual meeting of shareholders and at each annual 
meeting thereafter, the shareholders shall elect directors to hold office 
until the next succeeding annual meeting. 

_ (f) Each director shall hold office for the term for which he or she is 
elected and until his or her successor shall have been elected and 
qualified. 


History. Acts 1965, No. 576, § 37; 
A.S.A. 1947, § 64-302. 


4-26-803. Vacancies. 


(a)(1) Avacancy on the board of directors shall exist when a director 
dies or resigns or when he or she is removed by the shareholders or by 
virtue of newly created directorship resulting from any increase in the 
authorized number of directors. 

(2) Any vacancy, other than a vacancy occurring through sharehold- 
ers’ action in removing a director, occurring in the board of directors 
may be filled by the affirmative vote of a majority of the remaining 
directors though less than a quorum of the board, unless it is otherwise 
provided in the articles of incorporation or bylaws, and the directors so 
chosen shall hold office until the next annual election and until their 
successors are duly elected and qualified, unless sooner displaced. 

(b) If by reason of death, resignation, or other cause, a corporation 
should at any time have no directors in office, then any shareholder or 
the executor or administrator of a deceased shareholder may call a 
special meeting of shareholders and, over his or her own signature, give 
notice of the meeting according to § 4-26-7038. 


History. Acts 1965, No. 576, § 38; 
A.S.A. 1947, § 64-303. 


4-26-804. Removal of directors. 


(a)(1) At a shareholders’ meeting called expressly for that purpose, 
directors may be removed in the manner provided in this section. 
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(2) The entire board of directors or any one (1) or more of the 
directors may be removed, with or without cause, by a vote of the 
holders of a majority of the shares then entitled to vote at an election of 
directors. 

(3) If less than the entire board is to be removed, no one of the 
directors may be removed if the votes cast against his or her removal 
would be sufficient to elect him or her if then cumulatively voted at an 
election of the entire board of directors. 

(b) Whenever the holders of the shares of any class are entitled to 
elect one (1) or more directors by the provisions of the articles of 
incorporation, the provisions of this section shall apply, in respect to the 
removal of a director or directors so elected, to the vote of the holders of 
the outstanding shares of that class and not to the vote of the 
outstanding shares as a whole. 

(c) When a director shall be removed, the resulting vacancy shall be 
filled by the shareholders and may be filled at the same shareholders’ 
meeting at which the vacancy is created or at a subsequent meeting. 


History. Acts 1965, No. 576, § 39; 
A.S.A. 1947, § 64-304. 


4-26-805. Directors’ meetings. 


(a) Meetings of the board of directors, regular or special, may be held 
either within or without this state. 

(b)(1) Regular meetings of the board of directors may be held with or 
without notice as prescribed in the bylaws. 

(2) Special meetings of the board of directors shall be held upon such 
notice as is prescribed in the bylaws; but such notice may be waived as 
provided in § 4-26-105. 

(3) Neither the business to be transacted at nor the purpose of any 
regular or special meeting of the board of directors need be specified in 
the notice or waiver of notice of the meeting unless required by the 
bylaws. 


History. Acts 1965, No. 576, § 42; 
A.S.A. 1947, § 64-307. 


CASE NOTES 


Notice. ber follows the notice requirements found 

Corporation’s by-laws requirement that in this section. Marine Servs. Unlimited, 
at least three days’ written notice of spe- Inc. v. Rakes, 323 Ark. 757, 918 S.W.2d 
cial board meetings be given toeach mem- 1382 (1996). 


4-26-806. Quorum of directors. 


A majority of the number of directors fixed by the bylaws, or in the 
absence of a bylaw fixing the number of directors then of the number 
stated in the articles of incorporation, shall constitute a quorum for the 
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transaction of business unless a greater number is required by the 
articles of incorporation or the bylaws. 


History. Acts 1965, No. 576, § 40; 
A.S.A. 1947, § 64-305. 


4-26-807. Action of board with or without meeting. 


(a) The act of the majority of the directors present at a meeting at 
which a quorum is present shall be the act of the board of directors 
unless the act of a greater number is required by the articles of 
incorporation or the bylaws. 

(b) Where the articles of incorporation or bylaws expressly permit 
such procedure, an action taken by a majority of the directors without 
a meeting in respect to any corporate matter is nevertheless a valid 
board action if either before or after the action is taken, all members of 
the board sign and file with the secretary for inclusion in the corporate 
minute book a memorandum showing the nature of the action taken, 
showing that each member of the board consented to the board acting 
informally in respect to the matter, and showing the names of the 
directors who approved the action taken and the names of those who 
opposed it. 


History. Acts 1965, No. 576, § 40; 
A.S.A. 1947, § 64-305. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 


4-26-808. Executive committee. 


(a) The articles of incorporation or bylaws may provide for the 
creation, by the board of directors from its membership, of an executive 
committee, to consist of not less than three (3) directors. To the extent 
specified by the board of directors or in the articles of incorporation or 
bylaws, the executive committee may exercise the authority of the 
board of directors under § 4-26-801. The executive committee may not, 
however: 

(1) Authorize distributions; 

(2) Approve or propose to shareholders any action that this chapter 
requires to be approved by shareholders; 

(3) Fill vacancies on the board of directors or on any of its commit- 
tees; 

(4) Amend the articles of incorporation; 

(5) Adopt, amend, or repeal bylaws; 

(6) Approve a plan of merger not requiring shareholder approval; 

(7) Authorize or approve the reacquisition of shares, except accord- 
ing to a formula or method prescribed by the board of directors; or 
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(8) Authorize or approve the issuance, sale, or contract for sale of 
shares or determine the designation and relative rights, preferences, 
and limitations of a class or series of shares. However, the board of 
directors may authorize a committee or a senior executive officer of the 
corporation to do so within the limits specifically prescribed by the 
board of directors. 

(b) The executive committee shall serve at the pleasure of the board 
of directors and shall act only in the intervals between the meetings of 
the board of directors and shall be subject to the control and direction 
of the board. 

(c) Unless otherwise provided in the articles of incorporation or 
bylaws, the executive committee may act by a majority of its members 
at a meeting or informally without a meeting provided all members sign 
a writing reflecting such informal action. 

(d) An act or authorization of an act by the executive committee with 
the authority lawfully delegated to it shall be as effective for all 
purposes as the act or authorization of the directors; however, the 
designation of the committee and the delegation thereto of authority 
shall not operate to relieve the board of directors, or any member 
thereof, of any responsibility imposed upon it or him or her by law. 


History. Acts 1965, No. 576, § 41; 
A.S.A. 1947, § 64-306; Acts 1987, No. 323, 
Sre 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 


4-26-809. Bylaws. 


(a)(1) The initial bylaws of a corporation shall be adopted by its 
board of directors. 

(2) The power to alter, amend, or repeal the bylaws or adopt new 
bylaws shall be vested in the board of directors except to the extent such 
power is reserved to the shareholders by the articles of incorporation. 

(3) The bylaws may contain any provisions for the regulation and 
management of the affairs of the corporation not inconsistent with law 
or the articles of incorporation. 

(b) The adoption, amendment, or repeal of a bylaw by the board of 
directors shall require the affirmative vote of a majority of the autho- 
rized membership of the board; and any such action taken by the 
shareholders under authority reserved in the articles shall require the 
affirmative vote of the holders of a majority of the shares having voting 
rights as defined in § 4-26-711(b) and also the affirmative vote of the 
holders of a majority of the shares of any other class which may be 
substantially adversely affected by such action. 
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History. Acts 1965, No. 576, § 29; 
A.S.A. 1947, § 64-513. 


4-26-810. Emergency bylaws — Operations during emergency. 


(a) The board of directors of any corporation may adopt emergency 
bylaws, subject to repeal or change by action of the shareholders, which 
shall, notwithstanding any different provision elsewhere in this chapter 
or in the articles of incorporation or bylaws, be operative during any 
emergency resulting from an attack on the United States or on a 
locality in which the corporation conducts its business or customarily 
holds meetings of its board of directors or its shareholders, or during 
any nuclear or atomic disaster, or during the existence of any catastro- 
phe, or other similar emergency condition, as a result of which a 
quorum of the board of directors or a standing committee cannot readily 
be convened for action. 

(b) The emergency bylaws may make any provision that may be 
practical and necessary for the circumstances of the emergency, includ- 
ing without limitation provisions that: 

(1) A meeting of the board of directors or a committee may be called 
by any officer or director in such manner and under such conditions as 
shall be prescribed in the emergency bylaws; 

(2) The director or directors in attendance at the meeting or any 
greater number fixed by the emergency bylaws shall constitute a 
quorum; and 

(3) The officers or other persons designated on a list approved by the 
board of directors before the emergency, all in such order of priority and 
subject to such conditions and for such period of time not longer than 
reasonably necessary after the termination of the emergency as may be 
provided in the emergency bylaws or in the resolution approving the 
list, to the extent required to provide a quorum at any meeting of the 
board of directors, shall be deemed directors for that meeting. 

(c) The board of directors, either before or during any emergency, 
may provide and from time to time modify lines of succession in the 
event that during the emergency any or all officers or agents of the 
corporation shall, for any reason, be rendered incapable of discharging 
their duties. 

(d) The board of directors, either before or during any emergency, 
may, effective in the emergency, change the head office or designate 
several alternative head offices or regional offices, or authorize the 
officers to do so. 

(e) No officer, director, or employee acting in accordance with any 
emergency bylaws shall be liable except for willful misconduct. 

(f) To the extent not inconsistent with any emergency bylaws so 
adopted, the bylaws of the corporation shall remain in effect during any 
emergency, and upon its termination, the emergency bylaws shall cease 
to be operative. 

(g) Unless otherwise provided in emergency bylaws, notice of any 
meeting of the board of directors during an emergency may be given 
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only to such of the directors as it may be feasible to reach at the time 
and by such means as may be feasible at the time, including publica- 
tions or radio. 

(h) To the extent required to constitute a quorum at any meeting of 
the board of directors during such an emergency, the officers of the 
corporation who are present shall, unless otherwise provided in emer- 
gency bylaws, be deemed, in order of rank and within the same rank in 
order of seniority, directors for such meeting. 


History. Acts 1965, No. 576, § 35.4; 
A.S.A. 1947, § 64-514. 


4-26-811. Liability of directors. 


(a) In addition to any other liabilities imposed by law upon directors 
of a corporation: 

(1) Directors of a corporation who vote for or assent to the declara- 
tion of any dividend or other distribution of the assets of a corporation 
to its shareholders contrary to the provisions of this chapter or contrary 
to any restrictions contained in the articles of incorporation shall be 
jointly and severally liable to the corporation for the amount of the 
dividend which is paid or the value of the assets which are distributed 
in excess of the amount of the dividend or distribution which could have 
been paid or distributed without a violation of the provisions of this 
chapter or the restrictions in the articles of incorporation; 

(2) Directors of a corporation who vote for or assent to the purchase 
of its own shares contrary to the provisions of this chapter shall be 
jointly and severally lable to the corporation for the amount of 
consideration paid for the shares which is in excess of the maximum 
amount which could have been paid without a violation of the provi- 
sions of this chapter; 

(3) The directors of a corporation who vote for or assent to any 
distribution of assets of a corporation to its shareholders during the 
liquidation of the corporation without the payment and discharge of, or 
making adequate provision for, all known debts, obligations, and 
liabilities of the corporation shall be jointly and severally liable to the 
corporation for the value of the assets which are distributed, to the 
extent that the debts, obligations, and liabilities of the corporation are 
not thereafter paid and discharged; 

(4) The directors of a corporation who vote for or assent to the 
making of a loan secured by shares of the corporation shall be jointly 
and severally liable to the corporation for the amount of such loan until 
the repayment thereof; 

(5) Ifa corporation commences business before it has received three 
hundred dollars ($300) as consideration for the issuance of shares, the 
directors who assent thereto shall be jointly and severally liable to the 
corporation for such part of three hundred dollars ($300) as shall not 
have been received before commencing business, but this liability shall 
be terminated when the corporation has actually received three hun- 
dred dollars ($300) as consideration for the issuance of shares. 
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(b)(1) A director of a corporation who is present at a meeting of its 
board of directors at which action on any corporate matter is taken shall 
be presumed to have assented to the action taken unless his or her 
dissent is entered in the minutes of the meeting or unless he or she files 
his or her written dissent to the action with the person acting as the 
secretary of the meeting before the adjournment thereof or forwards the 
dissent by registered or certified mail to the secretary of the corporation 
immediately after the adjournment of the meeting. 

(2) The right to dissent shall not apply to a director who voted in 
favor of the action. 

(c) A director shall not be liable under subdivision (a)(1), (a)(2), or 
(a)(3) of this section if he or she relied and acted in good faith upon 
financial statements of the corporation represented to him or her to be 
correct by the president or the officer of the corporation having charge 
of its books of account, or stated in a written report by an independent 
public or certified public accountant or firm of such accountants fairly to 
reflect the financial condition of the corporation, nor shall he or she be 
so liable if in good faith in determining the amount available for any 
dividend or distribution he or she considered the assets to be of their 
book value. 

(d) Any director against whom a claim shall be asserted under or 
pursuant to this section for the payment of a dividend or other 
distribution of assets of a corporation and who shall be held liable 
thereon shall be entitled to contribution from the shareholders who 
accepted or received any such dividend or assets, knowing the dividend 
or distribution to have been made in violation of this section, in 
proportion to the amounts received by them respectively. 

(e) Any director against whom a claim shall be asserted under or 
pursuant to this section shall be entitled to contribution from the other 
directors who voted for or assented to the action upon which the claim 
is asserted. 


History. Acts 1965, No. 576, § 48; 
A.S.A. 1947, § 64-308. 


RESEARCH REFERENCES 
Ark. L. Rev. Note, Professional Corpo- U. Ark. Little Rock L.J. Survey—Cor- 


rations: Shareholder Liability and the  porations, 10 U. Ark. Little Rock L.J. 549. 
Saving Clause, 42 Ark. L. Rev. 777. 


CASE NOTES 
ANALYSIS Applicability. 

Subsection (a)(3) of this section was 
Applicability. inapplicable where the chancellor set 
Acceptance of Office. aside the disputed transfer and ordered 
Delegation. assets sold, where the proceeds of the sale 
Financial Statements. were used to pay other creditors, presum- 
Standard of Care. ably in order of their priority. Smith v. 


Ultra Vires Acts. Eastgate Properties, Inc., 312 Ark. 355, 


4-26-812 


849 S.W.2d 504 (1993). 


Acceptance of Office. 

There must be an acceptance of office of 
director before any liability can flow from 
failure to discharge the duties of the office. 
Zimmerman v. Western & S. Fire Ins. Co., 
121 Ark. 408, 181 S.W. 283 (1915) (deci- 
sion under prior law). 


Delegation. 

Duties of directors delegated to presi- 
dent may result in liability of directors. 
Fletcher v. Eagle, 74 Ark. 585, 86 S.W. 810 
(1905); Bailey v. O’Neal, 92 Ark. 327, 122 
S.W. 503 (1909) (preceding decisions un- 
der prior law). 


Financial Statements. 
An individual who endorsed a corpora- 

tion’s note was entitled to rely on the 

representation of the corporation’s audi- 
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tor regarding the firm’s financial condi- 
tion. Rice-Stix Dry Goods Co. v. Montgom- 
ery, 164 Ark. 161, 261 S.W. 325 (1924) 
(decision under prior law). 


Standard of Care. 

Directors are liable for failure to exer- 
cise diligence or good faith. Sternberg v. 
Blaine, 179 Ark. 448, 17 S.W.2d 286 
(1929); Johnson v. Coleman, 179 Ark. 
1087, 20 S.W.2d 186 (1929) (preceding 
decisions under prior law). 


Ultra Vires Acts. 

Where president and cashier of bank 
purchased stock in company without 
knowledge or consent of directors of bank, 
the act being ultra vires, directors cannot 
be held liable. Zimmerman v. Western & 
S. Fire Ins. Co., 121 Ark. 408, 181 S.W. 283 
(1915) (decision under prior law). 


(a)(1) The officers of a corporation shall consist of a president, one (1) 
or more vice presidents as may be prescribed by the bylaws, a secretary, 
and a treasurer, each of whom shall be elected by the board of directors 
at such time and in such manner as may be prescribed by the bylaws. 

(2) Other officers and assistant officers and agents as may be deemed 
necessary may be elected or appointed by the board of directors or 
chosen in such other manner as may be prescribed by the bylaws. 

(3) Any two (2) or more offices may be held by the same person, 
except the offices of president and secretary; provided, however, in the 
case of a one-shareholder corporation or where all of the voting stock of 
a corporation shall be owned by only one (1) stockholder any two (2) or 
more offices may be held by the same person. 

(b) All officers and agents of the corporation, as between themselves 
and the corporation, shall have such authority and perform such duties 
in the management of the corporation as may be provided in the bylaws, 
or as may be determined by resolution of the board of directors not 
inconsistent with the bylaws. 


History. Acts 1965, No. 576, § 51; 
LITA NG. oO2e sel sO (So NOC Salo. ie 
No. 317, § 1; A.S.A. 1947, § 64-310. 


CASE NOTES 


Powers. 

There is no inherent power in a presi- 
dent and secretary to execute negotiable 
notes in the corporate name, and where 
such power has been exercised there is no 
presumption of authority for such author- 


ity must be specially delegated. City Elec. 
S. Ry. v. First Nat’l Exch. Bank, 62 Ark. 
33, 34 S.W. 89 (1896) (decision under prior 
law). 

The powers of officers are special and 
must be delegated to them by the charter 
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and bylaws. Anderson-Tully Co. v. Gillett Cited: Robertson v. White, 635 F. Supp. 
Lumber Co., 155 Ark. 224, 244 S.W. 26 851 (WD. Ark. 1986). 
(1922) (decision under prior law). 


4-26-813. Removal of officers. 


Any officer or agent may be removed by the board of directors 
whenever in its judgment the best interests of the corporation will be 
served thereby, but removal shall be without prejudice to the contract 
rights, if any, of the person so removed. Election or appointment of an 
officer or agent shall not of itself create contract rights. 


History. Acts 1965, No. 576, § 52; 
A.S.A. 1947, § 64-311. 


4-26-814. Indemnification of officers, directors, employees, and 
agents. 


(a)(1) A corporation shall have power to indemnify any person who 
was or is a party or is threatened to be made a party to any threatened, 
pending, or completed actions, suit, or proceeding, whether civil, 
criminal, administrative, or investigative, other than an action by or in 
the right of the corporation by reason of the fact that he or she is or was 
a director, officer, employee, or agent of the corporation, or is or was 
serving at the request of the corporation as a director, officer, employee, 
or agent of another corporation, partnership, joint venture, trust, or 
other enterprise, against expenses, including attorneys’ fees, judg- 
ments, fines, and amounts paid in settlement actually and reasonably 
incurred by him or her in connection with the action, suit, or proceeding 
if he or she acted in good faith and in a manner he or she reasonably 
believed to be in, or not opposed to, the best interests of the corporation 
and, with respect to any criminal action or proceeding, had no reason- 
able cause to believe his or her conduct was unlawful. 

(2) The termination of any action, suit, or proceeding by judgment, 
order, settlement, conviction, or upon a plea of nolo contendere or its 
equivalent shall not, of itself, create a presumption that the person did 
not act in good faith and in a manner which he or she reasonably 
believed to be in or not opposed to the best interests of the corporation 
and, with respect to any criminal action or proceeding, had reasonable 
cause to believe that his or her conduct was unlawful. 

(b) A corporation shall have power to indemnify any person who was 
or is a party or is threatened to be made a party to any threatened, 
pending, or completed action or suit by or in the right of the corporation 
to procure a judgment in its favor by reason of the fact that he or she is 
or was a director, officer, employee, or agent of the corporation, or is or 
was serving at the request of the corporation as a director, officer, 
employee, or agent of another corporation, partnership, joint venture, 
trust, or other enterprise against expenses, including attorneys’ fees, 
actually and reasonably incurred by him or her in connection with the 
defense or settlement of the action or suit if he or she acted in good faith 
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and in a manner he or she reasonably believed to be in, or not opposed 
to, the best interests of the corporation. However, no indemnification 
shall be made in respect of any claim, issue, or matter as to which such 
person shall have been adjudged to be liable for negligence or miscon- 
duct in the performance of his or her duty to the corporation unless, and 
only to the extent that, the court in which the action or suit was brought 
shall determine upon application that, despite the adjudication of 
liability but in view of all circumstances of the case, the person is fairly 
and reasonably entitled to indemnity for such expenses which such 
court shall deem proper. 

(c) To the extent that a director, officer, employee, or agent of a 
corporation has been successful on the merits or otherwise in defense of 
any action, suit, or proceeding referred to in subsection (a) or subsection 
(b) of this section or in defense of any claim, issue, or matter therein, he 
or she shall be indemnified against expenses, including attorneys’ fees, 
actually and reasonably incurred by him or her in connection therewith. 

(d) Any indemnification under subsection (a) or subsection (b) of this 
section, unless ordered by a court, shall be made by the corporation only 
as authorized in the specific case upon a determination that indemni- 
fication of the director, officer, employee, or agent is proper in the 
circumstances because he or she has met the applicable standards of 
conduct set forth in subsection (a) or subsection (b) of this section. The 
determination shall be made by the board of directors by a majority vote 
of a quorum consisting of directors who were not parties to the action, 
suit, or proceeding, or, if such a quorum is not obtainable, or even if 
obtainable, a quorum of disinterested directors so directs, by indepen- 
dent legal counsel in a written opinion, or by the shareholders. 

(e) Expenses, including attorneys’ fees, incurred in defending a civil 
or criminal action, suit, or proceeding may be paid by the corporation in 
advance of the final disposition of the action, suit, or proceeding as 
authorized in the manner provided in subsection (d) of this section upon 
receipt of an undertaking by or on behalf of the director, officer, 
employee or agent to repay that amount unless it shall ultimately be 
determined that he or she is entitled to be indemnified by the corpora- 
tion as authorized in this section. 

(f) The indemnification provided by this section shall not be deemed 
exclusive of any other rights to which those indemnified may be entitled 
under any bylaw, agreement, vote of shareholders, or disinterested 
directors or otherwise, both as to action in his or her official capacity 
and as to action in another capacity while holding office, and shall 
continue as to a person who has ceased to be a director, officer, 
employee, or agent and shall inure to the benefit of the heirs, executors, 
and administrators of such a person. 

(g) A corporation shall have power to purchase and maintain insur- 
ance on behalf of any person who is or was a director, officer, employee, 
or agent of the corporation or is or was serving at the request of the 
corporation as a director, officer, employee, or agent of another corpo- 
ration, partnership, joint venture, trust, or other enterprise against any 
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lability asserted against him or her and incurred by him or her in any 
capacity or arising out of his or her status as such, whether or not the 
corporation would have the power to indemnify him or her against 
liability under the provisions of this section. 

(h) The powers and duties of a corporation to indemnify any person 
under this section shall apply with equal force whether an action, suit, 
or proceeding is threatened or commenced in this state or outside this 
state. 

(i) This section shall apply to any action, suit, or proceeding threat- 
ened or commenced prior to February 12, 1973, which had not been 
finally disposed of prior to February 12, 1973, and also shall apply to 
any action, suit, or proceeding threatened or commenced after February 
12, 1973, but which is based in whole or in part on actions that occurred 
prior to February 12, 1973. 


History. Acts 1965, No. 576, § 50; 
1973, No. 94, §§ 1, 4; A.S.A. 1947, §§ 64- 
309, 64-309n. 


RESEARCH REFERENCES 
Ark. L. Rev. Legislative Note: Arkan- Arkansas Law: Business Organizations, 6 


sas Adopts Model Act for Indemnification U. Ark. Little Rock L.J. 83. 


of Corporate Directors and Officers, 27 Survey—Corporations, 10 U. Ark. Little 
Ark. L. Rev. 754. Rock L.J. 549. 
U. Ark. Little Rock L.J. Survey of 


CASE NOTES 


Cited: Robertson v. White, 633 F. Supp. 
954 (W.D. Ark. 1986). 


SUBCHAPTER 9 — MortTGaAGE, SALE, Etc., or ASSETS 


SECTION. SECTION. 

4-26-901. Corporate indebtedness — 4-26-9038. Sale, lease, or exchange of as- 
Mortgage of assets autho- sets other than in regular 
rized. course of business. 

4-26-902. Sale, lease, or exchange of as- 4-26-904. Sale or exchange of assets — 
sets in regular course of Rights of dissenting share- 
business. holders. 


Effective Dates. Acts 1965, No. 576, 
§ 98: effective at midnight on Dec. 31, 
1965. 


RESEARCH REFERENCES 
Am. Jur. 18B Am. Jur. 2d, Corp., 


§ 1771 et seq. 
C.J .9.-19,.C.J.5.,.Corp., § 757 et seq. 
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4-26-901. Corporate indebtedness — Mortgage of assets autho- 
rized. 


In authorizing the procurement of corporate loans, the creation of 
obligations under which the corporation is to be primarily or second- 
arily liable; the issuance of corporate notes, bonds, and other obliga- 
tions; and the mortgage and pledge of all or any part of the corporate 
assets, including after-acquired property, as security for any obligation 
so incurred, the board of directors shall not be required to procure any 
consent from or authorization by the shareholders except in the 
instance of the increase of bonded indebtedness of the corporation. 
Where the bonded indebtedness is increased within the meaning of 
Arkansas Constitution, Article 12, § 8, shareholders’ authorization of 
both the creation of the additional indebtedness and the lien securing 
the same shall be required in conformity with the constitutional 
provision. 


History. Acts 1965, No. 576, § 78; 
A.S.A. 1947, § 64-801. 


CASE NOTES 


ANALYSIS 


Mortgages. 
Stockholder Ratification. 


Mortgages. 

Directors cannot mortgage corporate 
property to purchase stock of complaining 
stockholders. Consumers Ice & Coal Co. v. 
Security Bank & Trust Co., 170 Ark. 530, 
280 S.W. 677 (1926) (decision under prior 
law). 

Where corporation’s resolution gave ap- 
parent authority to its president to nego- 
tiate and procure loans from mortgagee, 
to give security for any liabilities of the 
corporation by pledge, assignment or lien, 
and to execute instruments for such pur- 


poses, the mortgage executed by the cor- 
poration was valid. Ark. Iron & Metal Co. 
v. First Nat'l Bank, 16 Ark. App. 245, 701 
S.W.2d 380 (1985). 


Stockholder Ratification. 

Where board of directors enters into 
transaction and minutes of meeting where 
transaction was presented to the stock- 
holders does not show that vote was taken 
by stockholders to ratify or approve the 
action of board, the court can assume that 
stockholder ratification was not necessary 
and that board was authorized to enter 
into transaction, the articles of incorpora- 
tion not being introduced into evidence. 
Ouachita Indus., Inc. v. Willingham, 179 
F. Supp. 493 (W.D. Ark. 1959) (decision 
under prior law). 


4-26-902. Sale, lease, or exchange of assets in regular course of 


business. 


The sale, lease, or exchange of all or substantially all the property 


and assets of a corporation, when made in the usual and regular course 
of the business of the corporation, may be made upon such terms and 
conditions and for such considerations, which may consist in whole or in 
part of money or real or personal property including shares of any other 
domestic or foreign corporation, as shall be authorized by its board of 
directors. In this case, no authorization or consent of the shareholders 
shall be required. 
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History. Acts 1965, No. 576, § 79; 
A.S.A. 1947, § 64-802. 


CASE NOTES 


Purchase by Directors. instance of some party in interest. Nedry 
Purchase of all assets of corporation by _ v. Vaile, 109 Ark. 584, 160 S.W. 880 (1913) 
directors is only to be voided for fraud at (decision under prior law). 


4-26-903. Sale, lease, or exchange of assets other than in regular 
course of business. 


(a) A sale, lease, or exchange of all or substantially all the property 
and assets, with or without the good will, of a corporation, if not made 
in the usual and regular course of its business, may be made upon such 
terms and conditions and for such consideration, which may consist in 
whole or in part of money or real or personal property including shares 
of any other domestic or foreign corporation as may be authorized in the 
following manner: 

(1) The board of directors shall adopt a resolution recommending the 
sale, lease, or exchange and directing the submission of the sale, lease, 
or exchange to a vote at a meeting of shareholders which may be either 
an annual or a special meeting; 

(2) Written or printed notice shall be given to each shareholder of 
record within the time and in the manner provided in this chapter for 
the giving of notice of special meetings of shareholders, and whether the 
meeting is an annual or a special meeting, the notice shall state that 
the purpose or one (1) of the purposes of the meeting is to consider the 
proposed sale, lease, or exchange; 

(3)(A) At the meeting the shareholders may authorize the sale, lease, 
or exchange and may fix, or may authorize the board of directors to 
fix, any or all of the terms and conditions thereof and the consider- 
ation to be received by the corporation. Each outstanding share of the 
corporation shall be entitled to vote thereon, whether or not entitled 
to vote by the provisions of the articles of incorporation. 

(B) The authorization shall require the affirmative vote of the 
holders of at least two-thirds (24) of the outstanding shares of the 
corporation unless any class of shares is entitled to vote as a class, in 
which event this authorization shall require the affirmative vote of 
the holders of at least two-thirds (24) of the outstanding shares of 
each class of shares entitled to vote as a class and of the total 
outstanding shares. 

(b) After the authorization by a vote of shareholders, the board of 
directors nevertheless, in its discretion, may abandon the sale, lease, or 
exchange of assets subject to the rights of third parties under any 
contracts relating thereto, without further action or approval by share- 
holders. 


History. Acts 1965, No. 576, § 80; 
A.S.A. 1947, § 64-803. 


4-26-904 


BUSINESS AND COMMERCIAL LAW 86 


CASE NOTES 


ANALYSIS 


Purchase by Directors. 
Stockholder’s Consent. 


Purchase by Directors. 

Purchase of all assets of corporation by 
directors is only to be voided for fraud at 
instance of some party in interest. Nedry 
v. Vaile, 109 Ark. 584, 160 S.W. 880 (1913) 
(decision under prior law). 


Stockholder’s Consent. 

Lease by corporate officers who owned 
four-fifths of stock was valid even though 
minority stockholders received no notice 


of the meeting. Dixie Cab Co. v. Black & 
White Cab Co., 214 Ark. 624, 217 S.W.2d 
602 (1949) (decision under prior law). 

Where board of directors enters into 
transaction and minutes of meeting where 
transaction was presented to the stock- 
holders does not show that vote was taken 
by stockholders to ratify or approve the 
action of board, the court can assume that 
stockholder ratification was not necessary 
and that board was authorized to enter 
into transaction, the articles of incorpora- 
tion not being introduced into evidence. 
Ouachita Indus., Inc. v. Willingham, 179 
F. Supp. 493 (W.D. Ark. 1959) (decision 
under prior law). 


4-26-904. Sale or exchange of assets — Rights of dissenting 
shareholders. 


(a) In the event that a sale or exchange prior to dissolution of all or 
substantially all of the property and assets of a corporation otherwise 
than in the usual and regular course of its business is authorized by a 
vote of the shareholders of the corporation, any shareholder who shall 
have filed with the corporation a written objection thereto, prior to or at 
the meeting of shareholders at which the sale or exchange is autho- 
rized, and who shall not have voted in favor thereof may, within ten (10) 
days after the date on which the vote was taken, make written demand 
on the corporation for the payment to him or her of the fair value of his 
or her shares as of the day prior to the date on which the vote was 
taken. 

(b) If the sale or exchange is effected, the corporation shall pay to 
such shareholder upon surrender of his or her certificate or certificates 
representing such shares the fair value thereof. 

(c) The demand shall state the number and class of the shares owned 
by any dissenting shareholder. 

(d) Any shareholder failing to make demand within the ten-day 
period shall be bound by the terms of the sale or exchange. 

(e) Within ten (10) days after the sale or exchange is effected, the 
corporation shall give notice to each dissenting shareholder who has 
made demand as herein provided for the payment of the fair value of his 
or her shares. 

(f)(1) If within thirty (30) days after the date on which the sale or 
exchange was effected the value of the shares is agreed upon between 
the dissenting shareholder and the corporation, payment shall be made 
within ninety (90) days after the date on which the sale or exchange was 
effected upon the surrender of his or her certificate or certificates 
representing the shares. Upon payment of the agreed value, the 
dissenting shareholder shall cease to have any interest in the shares or 
in the corporation. 


87 BUSINESS CORPORATIONS GENERALLY 4-26-904 
(2)(A) If within such period of thirty (80) days the shareholder and 
the corporation do not so agree, then the dissenting shareholder, 
within sixty (60) days after the expiration of the thirty-day period, 
may file a petition in the circuit court of the county in which the 
registered office of the corporation is located asking for a finding and 
determination of the fair value of the shares and shall be entitled to 
judgment against the corporation for the amount of the fair value as 
of the day prior to the date on which the vote was taken approving the 
sale or exchange, together with interest thereon to the date of the 
judgment. 

(B) The judgment shall be payable only upon and simultaneously 
with the surrender to the corporation of the certificate or certificates 
representing the shares. 

(C) Upon payment of the judgment, the dissenting shareholder 
shall cease to have any interest in the shares or in the corporation. 

(D) Unless the dissenting shareholder shall file a petition within 
the time herein limited, such shareholder and all persons claiming 
under him or her shall be bound by the terms of the sale or exchange. 
(g) The right of a dissenting shareholder to be paid the fair value of 

his or her shares as provided herein shall cease if and when the 

corporation abandons the sale or exchange or the shareholders revoke 
the authority to make the sale or exchange. 

(h) Shares acquired by the corporation pursuant to the payment of 
the agreed value thereof or to payment of the judgment entered 
therefor, as in this section provided, may be held and disposed of by the 
corporation as in the case of other treasury shares. 


History. Acts 1965, No. 576, § 81; 
A.S.A. 1947, § 64-804. 


RESEARCH REFERENCES 


ALR. When is corporation close, or 
closely-held, corporation under common 
or statutory law. 111 A.L.R.5th 207. 

Ark. L. Rev. De Facto Merger in the 


Corporate Partnership Context, 27 Ark. L. 
Rev. 737. 

U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 


CASE NOTES 


ANALYSIS 


De Facto Mergers. 
Fair Value. 
Written Demand. 


De Facto Mergers. 

Minority stockholders were entitled to a 
fair appraisal of their stock in corporation 
where de facto merger had occurred. Pratt 
v. Ballman-Cummings Furn. Co., 261 Ark. 
396, 549 S.W.2d 270 (1977). 


Fair Value. 

The chancellor did not err by substitut- 
ing the equitable remedy of foreclosure for 
the legal remedy of determining the fair 
value of the shares of a dissenting share- 
holder of a closely held corporation under 
subdivision (f)(2)(A) when acting pursu- 
ant to the clean-up doctrine. Smith v. 
Kastgate Properties, Inc., 312 Ark. 355, 
849 S.W.2d 504 (1998). 

There is no set formula or standard for 
determining fair value. Smith v. Eastgate 


4-26-904 


Properties, Inc., 312 Ark. 355, 849 S.W.2d 
504 (1993). 


Written Demand. 

Where the appellant failed to comply 
with subsection (a)’s requirement of a 
written demand to the corporation for 
payment of the fair market value of his 
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shares of the corporation’s stock, subsec- 
tion (d) required denial of his complaint 
for an accounting of the proceeds of the 
sale of corporate property. Moon v. Moon 
Enters., Inc., 65 Ark. App. 246, 987 S.W.2d 
284 (1999). 


SUBCHAPTER 10 — CONVERSION AND MERGER 


SECTION. 


SECTION. 


4-26-1001. 
4-26-1002. 
4-26-1003. 
4-26-1004. 


4-26-1005. 


Definitions. 

Conversion. 

Action on plan of conversion 
by converting corporation. 

Filings required for conver- 
sion — Effective date. — 

Effect of conversion. 


4-26-1008. 
4-26-1009. 


4-26-1010. 
4-26-1011. 


4-26-1012. 


Merger of subsidiary. 

Filings required for merger — 
Effective date. 

Effect of merger. 

Rights of dissenting share- 
holders. 


4-26-1006. 
4-26-1007. 


Merger. 
Action on plan of merger by 
constituent corporation. 


Publisher’s Notes. Former subchapter 
10, concerning merger and consolidation, 
was repealed by Acts 2009, No. 408, § 1. 
The subchapter was derived from the fol- 
lowing sources: 

4-26-1001. Acts 1965, No. 576, § 70; 
1985, No. 416, § 1; 1985, No. 606, § 1; 
A.S.A. 1947, § 64-701. 

4-26-1002. Acts 1965, No. 576, § 71; 
1985, No. 416, § 2; 1985, No. 606, § 2; 
A.S.A. 1947, § 64-702. 

4-26-1003. Acts 1965, No. 576, § 72; 
A.S.A. 1947, § 64-703. 


Chapter not exclusive. 


4-26-1004. Acts 1965, 
A.S.A. 1947, § 64-704. 

4-26-1005. Acts 1965, 
A.S.A. 1947, § 64-705. 

4-26-1006. Acts 1965, 
A.S.A. 1947, § 64-706. 

4-26-1007. Acts 1965, 
A.S.A. 1947, § 64-707. 

4-26-1008. Acts 1965, 
A.S.A. 1947, § 64-708. 

4-26-1009. Acts 1965, No. 576, § 77.1; 
A.S.A. 1947, § 64-709. 


INOVOVOs89 1a: 


No. 576, § 74; 


No: 5763) $575: 


No. 576, § 76; 


No. 576, § 77; 


RESEARCH REFERENCES 


ALR. Products liability: form of busi- 
ness organization of successor. 32 
A.L.R.4th 196. 

Merger or consolidation of corporate les- 
see as breach of clause in lease prohibit- 
ing, conditioning, or restricting assign- 
ment of sublease. 39 A.L.R.4th 879. 

Fidelity bond termination clause on 
taking over of insured by another business 
entity, construction and effect. 44 
A.L.R.4th 1195. 

Duty of corporate directors to exercise 
“informed” judgment in recommending re- 
sponses to merger or tender offers. 46 
A.L.R.4th 887. 

“Golden parachute” defense to hostile 
corporate takeover. 66 A.L.R.4th 138. 


Lock-up option defense to hostile corpo- 
rate takeover. 66 A.L.R.4th 180. 

Time when cause of action accrues for 
civil action under state antitrust, mo- 
nopoly, or restraint of trade statutes. 90 
A.L.R.4th 1102. 

Liability of successor corporation for 
punitive damages for injury caused by 
predecessor’s product. 55 A.L.R.4th 166. 

Am. Jur. 19 Am. Jur. 2d, Corp., § 2148 
et seq. 

Ark. L. Rev. Tax Considerations of 
Fundamental Corporate Changes, 17 Ark. 
L. Rev. 444. 

De Facto Merger in the Corporate Part- 
nership Context, 27 Ark. L. Rev. 737. 

C.J.S. 19 C.J.S., Corp., § 885 et seq. 
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4-26-1001. Definitions. 


As used in this subchapter: 

(1) “Constituent corporation” means a constituent organization that 
iS a corporation; 

(2) “Constituent organization” means an organization that is party 
to a merger; 

(3) “Converted organization” means the organization into which a 
converting organization converts under §§ 4-26-1002 — 4-26-1005; 

(4) “Converting corporation” means a converting organization that is 
a corporation; 

(5) “Converting organization” means an organization that converts 
into another organization under § 4-26-1002; 

(6) “Governing statute” of an organization means the statute that 
governs the organization’s internal affairs; 

(7) “In a record” means maintained or kept on file by the organization 
at an office of the organization or with the Secretary of State; 
—(8)(A) “Organization” means: 

(i) A partnership, including a limited liability partnership; 

(ii) A limited partnership, including a limited lability limited 
partnership; 

Gi) A limited liability company; 

(iv) A business trust; 

(v) A corporation; or 

(vi) Any other entity that has a governing statute. 

(B) “Organization” includes a domestic or foreign organization 
whether or not the organization is organized for profit; 

(9) “Organizational documents” means: 

(A) For a domestic or foreign general partnership, its partnership 
agreement and, if applicable, statement of qualification; 

(B) For a domestic or foreign limited partnership, its certificate of 
limited partnership and partnership agreement; 

(C) For a domestic or foreign limited liability company, its articles 
of organization and operating agreement or the comparable records 
provided for in its governing statute; 

(D) For a business trust, its agreement of trust and declaration of 
trust; 

(E) For a domestic or foreign corporation for profit, its articles of 
incorporation, bylaws, and agreements among its shareholders that 
are authorized by its governing statute or the comparable records 
provided for in its governing statute; and 

(F) For any other organization, the records that: 

(i) Create the organization; 

(ii) Determine the internal governance of the organization; and 

(iii) Determine the relations among the organization’s owners, 
members, and interested parties; and 
(10) “Surviving organization” means an organization into which one 

(1) or more other organizations are merged. 
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History. Acts 2009, No. 408, § 1. 
RESEARCH REFERENCES 


ALR. Validity, Construction, and Appli- Parachute Payments, LZ SG; 
cation of FDIC Prohibition of Golden § 1828(k)(1). 79 A.L.R. Fed. 2d 409. 


4-26-1002. Conversion. 


(a) An organization other than a corporation may convert to a 
corporation, and a corporation may convert to another organization 
under this section and §§ 4-26-1003 — 4-26-1005 and a plan of 
conversion if the: 

(1) Other organization’s governing statute authorizes the conversion 
and is complied with; and 

(2) Conversion is not prohibited by the law of the jurisdiction that 
enacted the governing statute. 

(b) A plan of conversion must be in a record and must include the: 

(1) Name and form of the organization before conversion; 

(2) Name and form of the organization after conversion; 

(3) Terms and conditions of the conversion, including the manner 
and basis for converting interests in the converting organization into 
any combination of money, interests in the converted organization, and 
other consideration; and | 

(4) Organizational documents of the converted organization. 


History. Acts 2009, No. 408, § 1. 


4-26-1003. Action on plan of conversion by converting corpora- 
tion. 


(a) A plan cf conversion may be approved if the: 
(1) Board of directors recommends the plan of conversion to the 
shareholders, unless the board of directors: 
(A) Determines that because of a conflict of interest or other 
special circumstances it should make no recommendation; and 
(B) Communicates the basis for its determination at the time the 
plan of conversion is submitted to the shareholders; and 
(2) Shareholders approve the plan by the affirmative vote of the 
holders of at least two-thirds (24) of the outstanding shares entitled to 
vote. 
(b) The board of directors may condition its submission of the 
proposed conversion on any basis. 
(c)(1) The corporation shall notify each shareholder, whether or not 
entitled to vote, of the proposed shareholders’ meeting: 
(A) Not less than twenty (20) days before the meeting; and 
(B) In the manner provided in § 4-26-7038 for giving notice of 
meetings of shareholders. 
(2) The notice shall: 
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(A) State that a purpose of the meeting is to consider the plan of 
conversion; and 
(B) Contain or be accompanied by a copy or summary of the plan. 
(d) Unless this chapter, the articles of incorporation, or the board of 
directors acting under subsection (b) of this section require a greater 
vote or a vote by voting groups, the plan of conversion to be authorized 
must be approved by each voting group entitled to vote separately on 
the plan by at least two-thirds (24) of all the votes entitled to be cast on 
the plan by the voting group. 
(e) Subject to any contractual rights, until a conversion is filed under 
§ 4-26-1004, a converting corporation may amend the plan or abandon 
the planned conversion: 
(1) As provided in the plan; and 
(2) Except as prohibited by the plan, by the same consent required to 
approve the plan. 


History. Acts 2009, No. 408, § 1. 


4-26-1004. Filings required for conversion — Effective date. 


(a)(1) After a plan of conversion is approved a converting corporation 
shall file articles of conversion with the Secretary of State. 

(2) The articles of conversion shall include: 

(A) A statement that the corporation has been converted into 
another organization; 

(B) The name and form of the converted organization and the 
jurisdiction of its governing statute; 

(C) The date the conversion is effective under the governing 
statute of the converted organization; 

(D) A statement that the conversion was approved as required by 
this chapter; 

(E) A statement that the conversion was approved as required by 
the governing statute of the converted organization; 

(F) A statement confirming that the converted organization has 
filed a statement appointing an agent for service of process under 

§ 4-20-112 if the converted organization is a foreign organization not 

authorized to transact business in this state; and 

(G)G) A copy of the plan of conversion; or 

(ii) A statement that: 

(a) Contains the address of an office of the organization where the 
plan of conversion is on file; and 

(b) A copy of the plan of conversion will be furnished by the 
converting corporation on request and without cost to any share- 
holder of the converting corporation. 

(b)(1) If the converting organization is not a converting corporation, 
the converting organization shall file articles of incorporation with the 
Secretary of State. 

(2) The articles of incorporation shall include, in addition to the 
information required by § 4-26-202: 
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(A) A statement that the corporation was converted from another 
organization; 
(B) The name and form of the converting organization and the 
jurisdiction of its governing statute; and 
(C) A statement that the conversion was approved in a manner 
that complied with the converting organization’s governing statute. 
(c) A conversion becomes effective: 
(1) Ifthe converted organization is a corporation, when the articles of 
incorporation take effect; and 
(2) If the converted organization is not a corporation, as provided by 
the governing statute of the converted organization. 


History. Acts 2009, No. 408, § 1. 


4-26-1005. Effect of conversion. 


(a) An organization that has been converted under this subchapter is 
for all purposes the same entity that existed before the conversion. 

(b) When a conversion takes effect: 

(1) All property owned by the converting organization remains 
vested in the converted organization; 

(2) All debts, liabilities, and other obligations of the converting 
organization continue as obligations of the converted organization; 

(3) An action or proceeding pending by or against the converting 
organization may be continued as if the conversion had not occurred; 

(4) Except as prohibited by other law, all of the rights, privileges, 
immunities, powers, and purposes of the converting organization re- 
main vested in the converted organization; 

(5) Except as otherwise provided in the plan of conversion, the terms 
and conditions of the plan of conversion take effect; and 

(6) Except as otherwise agreed, the conversion does not dissolve a 
converting corporation under § 4-26-1101 et seq. 

(c)(1) A converted organization that is a foreign organization con- 
sents to the jurisdiction of the courts of this state to enforce any 
obligation owed by the converting corporation if before the conversion 
the converting corporation was subject to suit in this state on the 
obligation. 

(2) A converted organization that is a foreign organization and not 
authorized to transact business in this state may be served with process 
under § 4-20-1138 if the converted organization: 

(A) Fails to appoint an agent for service of process under § 4-20- 
bL2: 

(B) No longer has an agent for service of process; or 

(C) Has an agent for service of process that cannot with reasonable 
diligence be served. 


History. Acts 2009, No. 408, § 1. 
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4-26-1006. Merger. 


(a) A corporation may merge with one (1) or more other constituent 
organizations under this section and §§ 4-26-1007 — 4-26-1010 anda 
plan of merger if: 

(1) The governing statute of each of the other organizations autho- 
rizes the merger; 

(2) The merger is not prohibited by the law of a jurisdiction that 
enacted the governing statute; and 

(3) Each of the other organizations complies with its governing 
statute in effecting the merger. 

(b) A plan of merger shall be in a record and shall include: 

(1) The name and form of each constituent organization; 

(2) The name and form of the surviving organization; 

(3) The terms and conditions of the merger, including the manner 
and basis for converting the interests in each constituent organization 
into any combination of money, interests in the surviving organization, 
and other consideration; and 

(4) Any amendments to be made by the merger to the surviving 
organization’s organizational documents. 


History. Acts 2009, No. 408, § 1. 


4-26-1007. Action on plan of merger by constituent corporation. 


(a) Except as provided in subsection (g) of this section and after 
adopting a plan of merger, the board of directors of each corporation 
which is a party to the merger shall submit the plan of merger for 
approval by its shareholders. 

(b) A plan of merger may be approved if the: 

(1) Board of directors recommends the plan of merger to the share- 
holders, unless the board of directors: 

(A) Determines that because of a conflict of interest or other 
special circumstances it should make no recommendation; and 

(B) Communicates the basis for its determination at the time the 
plan of merger is submitted to the shareholders; and 

(2) Shareholders entitled to vote approve the plan. 

(c) The board of directors may condition its submission of the 
proposed merger on any basis. 

(d)(1) The corporation shall notify each shareholder, whether or not 
entitled to vote, of the proposed shareholders’ meeting: 

(A) Not less than twenty (20) days before the meeting; and 
(B) In the manner provided in § 4-26-703 for giving notice of 
meetings of shareholders. 

(2) The notice shall: 

(A) State that a purpose of the meeting is to consider the plan of 
merger; and 
(B) Contain or be accompanied by a copy or summary of the plan. 

(e) Unless this chapter, the articles of incorporation, or the board of 

directors acting under subsection (c) of this section require a greater 


4-26-1007 BUSINESS AND COMMERCIAL LAW 94 


vote or a vote by voting groups, the plan of merger to be authorized 
must be approved by the affirmative vote of the holders of at least 
two-thirds (24) of the outstanding shares entitled to vote, and if by 
voting group, by each voting group entitled to vote separately on the 
plan by at least two-thirds (24) of all the votes entitled to be cast on the 
plan by the voting group. 

(f) Separate voting by voting groups is required on a plan of merger 
if the plan contains a provision that, if contained in a proposed 
amendment to the articles of incorporation, would require action by one 
(1) or more separate voting groups on the proposed amendment under 
§ 4-26-3038. 

(g) Action by the shareholders of the surviving corporation on a plan 
of merger is not required if: 

(1) The articles of incorporation of the surviving corporation will not 
differ except for amendments enumerated in § 4-26-307 from its 
articles before the merger; 

(2) Each shareholder of the surviving corporation whose shares were 
outstanding immediately before the effective date of the merger will 
hold the same number of shares or the interest comparable to shares in 
an entity other than a corporation, with identical designations, prefer- 
ences, limitations, and relative rights, immediately after the merger; 

(3) The number of voting shares outstanding immediately after the 
merger plus the number of voting shares issuable as a result of the 
merger either by the conversion of securities issued pursuant to the 
merger or the exercise of rights and warrants issued pursuant to the 
merger, will not exceed by more than twenty percent (20%) the total 
number of voting shares of the surviving corporation outstanding 
immediately before the merger; and 

(4) The number of participating shares outstanding immediately 
after the merger plus the number of participating shares issuable as a 
result of the merger either by the conversion of securities issued 
pursuant to the merger or the exercise of rights and warrants issued 
pursuant to the merger, will not exceed by more than twenty percent 
(20%) the total number of participating shares outstanding immedi- 
ately before the merger. 

(h) As used in subsection (g) of this section: 

(1) “Participating shares” means shares that entitle their holders to 
participate without limitation in distributions; and 

(2) “Voting shares” means shares that entitle their holders to vote 
unconditionally in elections of directors. 

(i) Subject to any contractual rights, at any time before articles of 
merger are filed the planned merger may be abandoned without further 
shareholder action in accordance with the procedure set forth in the 
plan of merger or, if none is set forth, in the manner determined by the 
board of directors. 


History. Acts 2009, No. 408, § 1. 
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4-26-1008. Merger of subsidiary. 


(a) A parent corporation owning at least ninety percent (90%) of the 
outstanding shares of each class of a subsidiary corporation may merge 
the subsidiary corporation into itself without approval of the sharehold- 
ers of the parent corporation or subsidiary corporation. 

(b) The board of directors of the parent corporation shall adopt a plan 
of merger that sets forth: 

(1) The names of the parent corporation and the subsidiary corpora- 
tion; and 

(2) The manner and basis of converting the shares of the subsidiary 
corporation into: 

(A) Shares, obligations, or other securities of the parent corpora- 
tion or any other corporation; or 
(B) Cash or other property. 

(c) The parent corporation shall mail a copy or summary of the plan 
of merger to each shareholder of the subsidiary corporation who does 
not waive the mailing requirement in writing. 

(d) The parent corporation may not deliver articles of merger to the 
Secretary of State for filing until at least thirty (30) days after the date 
the parent corporation mailed a copy of the plan of merger to each 
shareholder of the subsidiary corporation who did not waive the mailing 
requirement. 

(e) Articles of merger under this section may not contain amend- 
ments to the articles of incorporation of the parent corporation except 
for amendments enumerated in § 4-26-307. 


History. Acts 2009, No. 408, § 1. 


4-26-1009. Filings required for merger — Effective date. 


(a) After each constituent organization has approved a merger, 
articles of merger must be signed by an authorized representative of 
each constituent organization. 

(b) The articles of merger shall include: 

(1) The name and form of each constituent organization and the 
jurisdiction of its governing statute; 

(2) The name and form of the surviving organization and the 
jurisdiction of its governing statute; 

(3) The date the merger is effective under the governing statute of 
the surviving organization; 

(4) Any amendments provided for in the plan of merger for the 
organizational document of the surviving organization; 

(5) A statement as to each constituent organization that the merger 
was approved as required by the organization’s governing statute; 

(6) Astatement confirming that the surviving organization has filed 
a statement appointing an agent for service of process under § 4-20-112 
if the surviving organization is a foreign organization not authorized to 
transact business in this state; 

(7)(A) A copy of the plan of merger; or 
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(B) A statement that: 
(i) Contains the address of an office of the surviving organization 
where the plan of merger is on file; and 
(ii) A copy of the plan of merger will be furnished by the surviving 
organization on request and without cost to any shareholder, mem- 
ber, partner, or other owner of any constituent organization; and 
(8) Any additional information required by the governing statute of 
any constituent organization. 
(c) Each constituent organization shall deliver the articles of merger 
for filing in the office of the Secretary of State. 
(d) A merger becomes effective under this subchapter: 
(1) If the surviving organization is a corporation, upon the later of: 
(A) Compliance with subsection (c) of this section; or 
(B) The date specified in the articles of merger; or 
(2) If the surviving organization is not a corporation, as provided by 
the governing statute of the surviving organization. 


History. Acts 2009, No. 408, § 1. 


4-26-1010. Effect of merger. 


(a) When a merger becomes effective: 

(1) The surviving organization continues or comes into existence; 

(2) Each constituent organization that merges into the surviving 
organization ceases to exist as a separate entity; 

(3) All property owned by each constituent organization that ceases 
to exist vests in the surviving organization; 

(4) All debts, labilities, and other obligations of each constituent 
organization that ceases to exist continue as obligations of the surviving 
organization; 

(5) An action or proceeding pending by or against a constituent 
organization that ceases to exist may continue as if the merger had not 
occurred; 

(6) Except as prohibited by other law, all of the rights, privileges, 
immunities, powers, and purposes of each constituent organization that 
ceases to exist vest in the surviving organization; 

(7) Except as otherwise provided in the plan of merger, the terms and 
conditions of the plan of merger take effect; 

(8) Except as otherwise agreed, if a constituent corporation ceases to 
exist, the merger does not dissolve the corporation for purposes of 
§ 4-26-1101 et seq.; and 

(9) Any amendments provided for in the articles of merger for the 
organizational documents of the surviving organization become effec- 
tive. 

(b)(1) A surviving organization that is a foreign organization con- 
sents to the jurisdiction of the courts of this state to enforce any 
obligation owed by a constituent organization if before the merger the 
constituent organization was subject to suit in this state on the 
obligation. 
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(2) A surviving organization that is a foreign organization and not 
authorized to transact business in this state may be served with process 
under § 4-20-113 if the surviving organization: 

(A) Fails to appoint an agent for service of process under § 4-20- 
ij)? 

(B) No longer has an agent for service of process; or 

(C) Has an agent for service of process that cannot with reasonable 
diligence be served. 


History. Acts 2009, No. 408, § 1. 


4-26-1011. Rights of dissenting shareholders. 


(a) If a conversion or merger is effected under this subchapter, the 
Surviving or new organization shall pay to a shareholder of a corpora- 
tion that is a party to the conversion or merger the fair value of the 
shareholder’s shares, upon surrender of his or her certificate or certifi- 
cates representing the shares, if the shareholder: 

(1) Files with the corporation before or at the meeting of sharehold- 
ers at which the plan of conversion or merger is submitted to a vote, a 
written objection to the plan of conversion or merger; 

(2) Does not vote in favor of the plan of conversion or merger; and 

(3) Within ten (10) days after the date on which the vote was taken 
makes written demand on the surviving or new domestic or foreign 
organization for payment of the fair value of his or her shares as of the 
day before the date on which the vote was taken approving the 
conversion or merger. 

(b) The demand shall state the number and class of the shares owned 
by the dissenting shareholder. 

(c) A shareholder failing to make demand within the ten-day period 
shall be bound by the terms of the conversion or merger. 

(d) Within ten (10) days after the conversion or merger is effected, 
the surviving or new organization shall give notice to each dissenting 
shareholder who has made demand under this section for the payment 
of the fair value of his or her shares. 

(e)(1) If within thirty (80) days after the date on which the conver- 
sion or merger was effected the value of the shares is agreed upon by 
the dissenting shareholder and the surviving or new organization, 
payment shall be made within ninety (90) days after the date on which 
the conversion or merger was effected upon the surrender of the 
shareholder’s certificate or certificates representing the shares. 

(2) Upon payment of the agreed value the dissenting shareholder 
shall cease to have any interest in the shares or in the corporation. 

(f)(1)(A) If within the period of thirty (30) days the shareholder and 

the surviving or new organization do not agree to the value of the 

dissenting shareholder’s shares, then the dissenting shareholder 
within sixty (60) days after the expiration of the thirty-day period 
may file a petition for a finding and determination of the fair value of 
the shares and shall be entitled to judgment against the surviving or 
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new organization for the amount of the fair value as of the day before 
to the date on which the vote was taken approving such conversion or 
merger, together with interest thereon to the date of the judgment. 
(B) The petition shall be filed: 
(i) In the circuit court of the county in which the registered office of 
the surviving organization is located if the surviving organization is 

a domestic organization; or 

(ii) In the Pulaski County Circuit Court if the surviving organiza- 
tion is a foreign organization. 

(2) The judgment shall be payable only upon and simultaneously 
with the surrender to the surviving or new organization of the certifi- 
cate or certificates representing the shares. 

(3) Upon payment of the judgment the dissenting shareholder shall 
cease to have any interest in the shares or in the surviving or new 
organization. 

(4) Ifa dissenting shareholder does not file a petition within the time 
allowed by this section, the dissenting shareholder and all persons 
claiming under the dissenting shareholder are bound by the terms of 
the conversion or merger. 

(g) Shares acquired by the surviving or new organization in payment 
of the agreed value of the shares or a judgment under this section may 
be held and disposed of by the organization as in the case of other 
treasury shares. 

(h) This section does not apply to a conversion or merger if on the 
date of filing the articles of conversion or merger, the surviving 
organization is the owner of all outstanding shares of the other 
domestic or foreign organizations that are parties to the conversion or 
merger. 


History. Acts 2009, No. 408, § 1. 


4-26-1012. Chapter not exclusive. 


This chapter does not preclude an organization from being converted 
or merged under other law. 


History. Acts 2009, No. 408, § 1. 


SUBCHAPTER 11 — DISSOLUTION AND LIQUIDATION 


SECTION. SECTION. 

4-26-1101. Authorization of dissolution. 4-26-1106. Jurisdiction of court to super- 

4-26-1102. Certificate of dissolution. vise liquidation. 

4-26-1103. Procedure after dissolution. 4-26-1107. Involuntary dissolution. 

4-26-1104. Corporate action and rem- 4-26-1108. Jurisdiction of court to liqui- 
edies after dissolution. date assets and business of 

4-26-1105. Notice to creditors — Filing or corporation. 


barring claims. 4-26-1109. Deposit with Treasurer of 
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State of amount due cer- 
tain creditors or share- 
holders. 


Effective Dates. Acts 1965, No. 576, 
§ 98: effective at midnight on Dec. 31, 
1965. 


4-26-1101 


RESEARCH REFERENCES 


ALR. Insolvency of insurance company 
justifying state dissolution proceedings 
and the like. 17 A.L.R.4th 16. 

Court-ordered dissolution: inability to 
operate at profit as justification for. 20 
A.L.R.4th 122. 

Action against former director, officer, 
or stockholder in dissolved corporation for 
personal injuries incurred after final dis- 
solution. 20 A.L.R.4th 414. 

Relief other than by dissolution in cases 
of intracorporate deadlock or dissension. 
34 A.L.R.4th 13. 

Reinstatement of repealed, forfeited, ex- 
pired, or suspended corporate charter as 
validating interim acts of corporation. 42 


A.L.R.4th 392. 

Liability of shareholders, directors, and 
officers where corporate business is con- 
tinued after its dissolution. 72 A.L.R.4th 
419. 

Liability of corporate custodian for neg- 
ligence in dealing with affairs or assets of 
corporation. 74 A.L.R.4th 770. 

Am. Jur. 19 Am. Jur. 2d, Corp., § 2334 
et seq. 

Ark. L. Rev. Tax Considerations of 
Fundamental Corporate Changes, 17 Ark. 
L. Rev. 444. 

Dissolution and Liquidation of Arkan- 
sas Corporations, 21 Ark. L. Rev. 490. 

C.J.S. 19 C.J.S., Corp., § 914 et seq. 


CASE NOTES 


Cited: Schmidt v. Pearson, Evans, & 
Chadwick, 326 Ark. 499, 931 S.W.2d 774 
(1996). 


4-26-1101. Authorization of dissolution. 


(a) A corporation may be dissolved. 


(b) The dissolution shall be authorized at a meeting of shareholders 
which is held after notice to all shareholders, whether or not entitled to 
vote, by the vote of the holders of two-thirds (%) of all outstanding 
shares entitled to vote thereon unless any class of shares is entitled to 
vote as a class, in which event the resolution of dissolution shall be 
adopted upon receiving the affirmative vote of the holders of two-thirds 
(23) of the outstanding shares of each class entitled to vote thereon as a 
class and of the total outstanding shares. 


History. Acts 1965, No. 576, § 83; 
A.S.A. 1947, § 64-901. 
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Research References 


U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 


4-26-1102. Certificate of dissolution. 


(a) After a dissolution has been voted by the shareholders, a certifi- 
cate of dissolution shall be executed by the president or a vice president 
of the corporation and attested by the secretary or an assistant 
secretary of the corporation. 

(b) This certificate shall be verified by at least one (1) of the officers 
signing it and shall show: 

(1) The name of the corporation; 

(2) The names and respective addresses of its officers; 

(3) The names and respective addresses of its directors; 

(4) A copy of the shareholders’ resolution directing the dissolution of 
the corporation; 

(5) The number of shares outstanding and, if the shares of any class 
are entitled to vote as a class, the designation and number of outstand- 
ing shares of each such class; 

(6) The number of shares voted for and against the resolution, 
respectively, and, if the shares of any class are entitled to vote as a 
class, the number of shares of each class voted for and against the 
resolution. 

(c) The certificate shall be executed and filed in accordance with 
§ 4-26-1201. 

(d) Upon the filing of the certificate with the Secretary of State, the 
corporation is dissolved. Franchise tax liability shall terminate as of the 
end of the tax year in which the dissolution is voted. 


History. Acts 1965, No. 576, § 84; 
A.S.A. 1947, § 64-902. 


CASE NOTES 


Cited: Larey v. Mountain Valley Spring 
Co., 245 Ark. 689, 434 S.W.2d 820 (1968). 


4-26-1103. Procedure after dissolution. 


After dissolution: 

(1) The corporation shall carry on no business except for the purpose 
of winding up its affairs; 

(2) The corporation shall proceed to wind up its affairs, with power to 
fulfill or discharge its contracts, collect its assets, sell its assets at 
public or private sale, discharge or pay its liabilities, and do all other 
acts appropriate to liquidate its business; 

(3) After paying or adequately providing for the payment of its 
habilities: 
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(A)G) The corporation, if authorized at a meeting of shareholders 
which is to be held on notice to all shareholders, whether or not 
entitled to vote, by a vote of a majority of all outstanding shares 
entitled to vote thereon, may sell its remaining assets or any part 
thereof for cash or for shares, bonds, or other securities of another 
corporation, or partly for cash and partly for such securities, and 
distribute the same among the shareholders according to their 
respective rights. 

(ii) Unless the consideration for the sale is payable concurrently 
with the consummation thereof entirely in cash, any shareholder, 
whether or not entitled to vote thereon, if prior to the meeting or at 
the meeting but before a vote, he or she shall have given the 
corporation written notice of his or her objection to a sale except 
wholly upon a cash basis and, if a voting shareholder, did not vote for 
the proposed sale, within ten (10) days after the date on which the 
sale was voted by the shareholders, may make a written demand on 
the corporation for the payment to him or her in cash of the value of 
his or her shares determined as of the day immediately preceding the 
day on which the vote was taken. In this event, upon tendering his or 
her share certificates to the corporation, the shareholder shall be 
entitled to receive the cash payment after the sale is effected, the 
rights of the dissenting shareholder to be enforced under the proce- 
dure prescribed in § 4-26-904; 

(B) The corporation, whether or not it has made a sale under 
subdivision (3)(A) of this section, may distribute its remaining assets, 
including the proceeds of any sale under subdivision (3)(A) of this 
section above, in cash or, subject to subdivision (3)(A) of this section, 
in kind, or partly each, among its shareholders according to their 
respective rights. 


History. Acts 1965, No. 576, § 85; 
A.S.A. 1947, § 64-903. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey—Cor- 
porations, 10 U. Ark. Little Rock L.J. 549. 


CASE NOTES 


Cited: Winchel v. Craig, 55 Ark. App. ily Revocable Trust v. Snowden, 2013 Ark. 
373, 934 S.W.2d 946 (1996); Longing Fam-_ App. 81, 426 S.W.3d 488 (2013). 


4-26-1104. Corporate action and remedies after dissolution. 


(a) A dissolved corporation, its directors, officers, and shareholders, 
may continue to function for the sole purpose of winding up the affairs 
of the corporation in the same manner as if the dissolution had not 
taken place. For this limited purpose, the existence of the corporation 
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as a legal entity shall be preserved indefinitely without franchise tax 
hability. 

(b) In particular, and without limiting the generality of the forego- 
ing: 

(1) The directors of a dissolved corporation shall not be deemed to be 
trustees of its assets; title to the assets shall not vest in them or in the 
shareholders but shall remain in the corporation until transferred by it 
in its corporate name; 

(2) Dissolution shall not change quorum or voting requirements of 
the board or shareholders or provisions regarding election, appoint- 
ment, resignation, removal of, or filling vacancies among directors or 
officers or provisions regarding amendment or repeal of bylaws or 
adoption of new bylaws. In other words, subject to the limitation that 
the activities of the corporation shall be restricted to winding up its 
affairs, all of the predissolution powers and procedures shall be pre- 
served indefinitely; 

(3) Shares of the corporation may be transferred; 

(4) The corporation may sue or be sued in its corporate name in all 
courts and participate in actions and proceedings, whether judicial, 
administrative, or otherwise, in its corporate name. Process may be 
served upon it or upon its behalf in the same manner as if there had 
been no dissolution; 

(5) The dissolution of a corporation shall not affect any remedy 
available to or against the corporation, its directors, officers, or share- 
holders, for any right or claim existing or any liability which is incurred 
before the dissolution except as provided in § 4-26-1105 (notice to 
creditors) or § 4-26-1106 Gurisdiction of court to supervise liquidation). 


History. Acts 1965, No. 576, § 86; 
A.S.A. 1947, § 64-904. 


CASE NOTES 


ANALYSIS Dennis (In re Russell), 123 B.R. 48 
(Bankr. W.D. Ark. 1990). 

This section clearly provides that a dis- 
solved corporation has the power to sue 
and defend, and no Arkansas case under 


the applicable statutory scheme has held 


Corporation with Forfeited Charter. 
Suits. 
Tax Liability. 


Corporation with Forfeited Charter. 

Since a corporation with a forfeited 
charter continues to have vitality as a 
dissolved corporation, its powers should 
be at least equivalent to those of a dis- 
solved corporation winding up its affairs. 
Gibson v. Dennis (In re Russell), 123 B.R. 
48 (Bankr. W.D. Ark. 1990). 

A dissolved corporation retains legal 
title to its assets until a proper convey- 
ance to the shareholders, and it follows 
that a corporation with a forfeited charter 
would likewise retain legal title. Gibson v. 


that a corporation whose charter has been 
forfeited has lost its capacity to sue. Gib- 
son v. Dennis (In re Russell), 123 B.R. 48 
(Bankr. W.D. Ark. 1990). 


Suits. 

A corporation, even though dissolved, 
may continue the defense of a suit. Hirsch 
v. Walker, 212 Ark. 79, 204 S.W.2d 904 
(1947) (decision under prior law). 

A derivative action, brought by certain 
shareholders of company seeking to re- 
cover damages for injuries sustained by 
corporation against certain claimants sur- 
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vived the filing of the certificate of disso- 
lution of the company. Raines v. Toney, 228 
Ark. 1170, 313 S.W.2d 802 (1958) (decision 
under prior law). 


Tax Liability. 
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on profit realized from the sale of its 
assets pursuant to liquidation for distri- 
bution to the shareholders, but such liabil- 
ity was upon the shareholders. Larey v. 
Mountain Valley Spring Co., 245 Ark. 689, 
434 S.W.2d 820 (1968). 


The enactment of this section did not 
make the corporation liable for income tax 


4-26-1105. Notice to creditors — Filing or barring claims. 


(a)(1) At any time after dissolution, the corporation may, at its 
option, give a notice requiring all creditors and claimants, including 
any with unliquidated or contingent claims and any with whom the 
corporation has unfulfilled contracts, to present their claims in writing 
and in detail at a specified place and in a specified manner within one 
hundred twenty (120) days after the first publication of the notice. 

(2) The notice if given shall be published at least once a week for 
three (3) successive weeks in a newspaper of general circulation in the 
county in which the principal place of business or, if no principal place 
of business, the registered office of the corporation was located at the 
date of dissolution. 

(3) On or before the date of the first publication of the notice, the 
corporation shall mail a copy thereof, postage prepaid and addressed to 
his or her last known address, to each person believed to be a creditor 
of or claimant against the corporation whose name and address are 
known to or can with due diligence be ascertained by the corporation. 

(4) The giving of notice shall not constitute a recognition that any 
person is a proper creditor or claimant and shall not revive or make 
valid, or operate as a recognition of the validity of, or a waiver of any 
defense or counterclaim in respect of, any claim against the corporation, 
its assets, directors, officers, or shareholders, which has been barred by 
any statute of limitations or becomes invalid by any cause, or in respect 
of which the corporation, its directors, officers, or shareholders, has any 
defense or counterclaim. 

(b)(1) Any claims which shall have been filed as provided in the 
notice and which shall be disputed by the corporation may be submitted 
for determination to the court, if any, supervising the liquidation of the 
corporation. If no court is supervising the liquidation of the corporation, 
claims may be submitted to any court of competent jurisdiction. 

(2) A claim filed by the trustee or paying agent for the holders of 
bonds or coupons shall have the same effect as if filed by the holder of 
any such bond or coupon. 

(3) Any person whose claim is, at the date of the first publication of 
notice, barred by any statute of limitations is not a creditor or claimant 
entitled to any notice under this section or § 4-26-1106. 

(4) The claim of any such person and all other claims which are not 
filed in a timely manner as provided in the notice except claims which 
are the subject of litigation on the date of the first publication of the 
notice, and all claims which are so filed but are disallowed by the court, 
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shall be forever barred as against the corporation, its assets, directors, 
officers, and shareholders, except to such extent as the court, if any, 
supervising the liquidation of the corporation or any other court of 
competent jurisdiction may allow them against any remaining assets of 
the corporation in the case of a creditor who shows satisfactory reason 
for his or her failure to file his or her claim as so provided. 

(5) If the court supervising the liquidation requires a further notice 
under § 4-26-1106, any reference to a notice in this section, to the 
extent that the court so orders, shall mean such further notice, except 
that a claim which has been filed in accordance with a notice under this 
section need not be refiled under such further notice. 

(c) Notwithstanding this section and § 4-26-1106, tax claims and 
other claims of this state and of the United States shall not be required 
to be filed under those sections, and those claims shall not be barred 
because not so filed, and distribution of the assets of the corporation, or 
any part thereof, may be deferred until determination of any of these 
claims. 

(d) Laborer’s wages shall be preferred claims and entitled to pay- 
ment before any other creditors out of the assets of the corporation in 
excess of valid prior liens or encumbrances. 


History. Acts 1965, No. 576, § 87; 
A.S.A. 1947, § 64-905. 


CASE NOTES 


Cited: Putnam Realty, Inc. v. Terminal Moving & Storage Co.), 631 F.2d 547 (8th 
Moving & Storage Co. (In re Terminal Cir. 1980). 


4-26-1106. Jurisdiction of court to supervise liquidation. 


(a) At any time after dissolution of a corporation, the circuit court, 
upon the petition of the corporation or, in a situation approved by the 
court, upon the petition of a creditor, claimant, director, officer, share- 
holder, subscriber for shares, incorporator, or the Attorney General, 
provided it makes an affirmative finding, if the petition is contested, 
that the corporate assets are being, or are about to be, misapplied or 
wasted and that the creditors or shareholders are threatened with 
irreparable damage, may supervise generally the liquidation of the 
corporation and make all such orders as it may deem proper in all 
matters in connection with the winding up of the affairs of the 
corporation and, without limiting the generality thereof, in respect to 
the following: 

(1) The adequacy of the notice, if any, given to creditors and claim- 
ants; and if the court finds inadequate notice was given, it may require 
such additional notice as to the court may seem proper; or if no notice 
has been given, the court shall require the publication of a notice for 
three (3) consecutive weeks warning creditors and claimants to file 
their claims with the court within one hundred twenty (120) days 
following the first publication or else be barred; 
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(2) The determination of the validity and amount or invalidity of any 
claims which have been presented or may be presented to the corpora- 
tion or to the court or its receiver; 

(3) The barring of all creditors and claimants who have not filed 
claims in a timely manner as provided in any such notice or whose 
claims have been disallowed by the court, as against the corporation, its 
assets, directors, and shareholders; 

(4) The determination and enforcement of the liability of any direc- 
tor, officer, shareholder, or subscriber for shares to the corporation or for 
the liabilities of the corporation; 

(5) The payment, satisfaction, or compromise of claims against the 
corporation, the retention of assets for such purpose, and the determi- 
nation of the adequacy of provisions made for the payment of the 
habilities of the corporation; 

(6) The appointment and removal of a receiver who may be a director, 
officer, shareholder, or other person; however, some official or substan- 
tial stockholder shall be preferred in appointing a receiver unless the 
court finds there are compelling reasons to the contrary; 

(7) The return, where lawful, of subscription payments to subscrib- 
ers for shares and the making of distributions, in cash or in kind or 
partly each, to the shareholders; 

(8) The disposition or destruction of records, documents, and papers 
of the corporation; 

(9) The issuance of injunctions against unauthorized or unlawful 
acts on the part of the corporation or its officials, restraining creditors 
from proceeding against the corporation in any other court, or issuing 
orders and injunctions for any other purpose which tends to safeguard 
the rights of the corporation, its shareholders, creditors, or claimants; 

(10) Ordering and supervising the public or private sale of any or all 
assets of the corporation on terms approved by the court, which sale 
may be made by the corporation under the court’s direction or by a 
receiver or commissioner appointed by the court; 

(11) Extending the time, where equitable, for creditors and claim- 
ants to file their claims with the court and barring all creditors who 
have not filed their claims in a timely manner from participating in the 
distribution of the assets of the corporation. 

(b)(1) Orders under this section may be entered ex parte, except that 
the court may require notice to be given to the corporation and also to 
be given to other interested parties in such manner as the court may 
deem proper of any hearings and of the entry of any orders. 

(2) All orders made by the court under this section shall be binding 
upon the Attorney General, the corporation, its officers, directors, 
shareholders, subscribers for shares, incorporators, creditors, and 
claimants but shall not be binding upon any party who has not received 
notice of the hearing if the court had directed that notice be given to 
such party. 

(c) If the circuit court acquires jurisdiction to supervise the liquida- 
tion of a corporation, its jurisdiction will be exclusive. 
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(d) The venue of a proceeding under this section will be the county in 
which the corporation maintained on the date of dissolution its princi- 
pal place of business or, if it had no such principal place of business, in 


the county wherein its registered office is located; otherwise the venue 


shall be Pulaski County. 


History. Acts 1965, No. 576, § 88; 
A.S.A. 1947, § 64-906. 

A.C.R.C. Notes. As originally enacted, 
subsection (c) provided: “If the circuit 
court acquires jurisdiction to supervise 
the liquidation of a corporation, its juris- 
diction will be exclusive, and the same 
jurisdiction may not thereafter be exer- 
cised by the chancery court of the same 
county, and vice versa.” Amendment 80 to 
the Arkansas Constitution was adopted by 
voter referendum and became effective 


July 1, 2001. Amendment 80 established 
circuit courts as the trial courts of original 
jurisdiction of all justiciable matters not 
otherwise assigned pursuant to the Con- 
stitution and specifically provided that 
“jurisdiction conferred on Circuit Courts 
established by this Amendment includes 
all matters previously cognizable by Cir- 
cuit, Chancery, Probate and Juvenile 
Courts. ...”. 

Cross References. Appointment of 
receivers, Ark. R. Civ. P. 66. 


CASE NOTES 


ANALYSIS 


Creditors’ Claims. 
Judicial Sales. 


Creditors’ Claims. 

Chancery Court was not wholly without 
jurisdiction to hear complaints by credi- 
tors against corporations and stockhold- 
ers to set aside transfers made to defeat 
creditors’ claims. Horne Bros. v. Ray 


Lewis Corp., 292 Ark. 477, 731 S.W.2d 190 
(1987). 


Judicial Sales. 

The court is vendor in judicial sales; the 
court is vested with sound judicial discre- 
tion and may confirm or refuse to confirm 
a sale in the exercise of this discretion. 
Keirs v. Mt. Comfort Enterprises, Inc., 266 
Ark. 523, 587 S.W.2d 8 (1979). 


4-26-1107. Involuntary dissolution. 


(a) A corporation may be dissolved involuntarily by a decree of the 


circuit court of the county in which its principal place of business is 
located or, if it has no principal place of business, in the county wherein 
its registered office is situated, otherwise in Pulaski County Circuit 
Court, in an action filed in the name of the state by the Attorney 
General when it is established that: 

(1) The corporation procured its articles of incorporation through 
fraud; or 

(2) The corporation has continued to exceed or abuse the authority 
conferred on it by law or has continued to transact business beyond the 
scope of the purpose expressed in its articles of incorporation; or 

(3) The corporation has failed to comply with any of the provisions of 
this chapter in respect to the designation and maintenance in this state 
of a registered agent or registered office or in respect to any change of 
its registered agent or registered office; or 

(4) Amisrepresentation has been made of any material matter in any 
application, certificate, affidavit, or other document submitted by the 
corporation pursuant to this chapter. 
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(b)(1) Ifthe writ of summons, which shall be returnable in thirty (30) 
days, issued on the complaint in the action is returned by the sheriff 
unserved because no registered agent or other person eligible to receive 
service can be found in his or her jurisdiction, then upon the filing of the 
writ of summons with the clerk of the court, bearing the sheriffs return, 
the clerk shall issue and publish against the defendant corporation, for 
the time and in the manner prescribed by Rule 4 of the Arkansas Rules 
of Civil Procedure; and he or she shall appoint an attorney ad litem as 
provided by law. 

(2) The Attorney General shall also cause a copy of the warning order 
and the complaint to be mailed to the defendant corporation at its 
registered office as shown on the records of the Secretary of State at 
least twenty (20) days prior to the trial of such suit or the entry of 
decree therein; and the certificate of the Attorney General as to the 
mailing shall be prima facie evidence thereof. 

(3) Compliance with the jurisdictional requirements will confer on 
the court jurisdiction to decree the dissolution of the corporation. 

(c) The court will cause certified copies of the decree of dissolution to 
be filed with the Secretary of State and the county clerk of the county, 
if other than Pulaski County, in which the corporation’s registered office 
is located. No fee shall be charged by either of the officials for the filing. 


History. Acts 1965, No. 576, § 89; § 16-58-1380, a warning order” and ”as 
A.S.A. 1947, § 64-907; Acts 2013, No. provided by law” for “pursuant to § 16-65- 
14S Souls 403(a)(1) [repealed]”. 

Amendments. The 2013 amendment, Cross References. Proceedings to va- 
in (b)(1), substituted “by Rule 4 of the cate charter, § 16-118-105. 

Arkansas Rules of Civil Procedure” for “in 


CASE NOTES 


Cited: Missouri Pac. R.R. v. W.S. Fox & Moving & Storage Co. (In re Terminal 
Sons, Inc., 251 Ark. 247, 472 S.W.2d 726 Moving & Storage Co.), 631 F.2d 547 (8th 
(1971); Putnam Realty, Inc. v. Terminal Cir. 1980). 


4-26-1108. Jurisdiction of court to liquidate assets and business 
of corporation. 


(a) The circuit court shall have full power to liquidate the assets and 
business of a corporation: 
(1) In an action by a shareholder when it is established: 

(A) That the directors are deadlocked in the management of the 
corporate affairs, and the shareholders are unable to break the 
deadlock and that irreparable injury to the corporation is being 
suffered or is threatened by reason thereof; or 

(B) That the acts of the directors or those in control of the 
corporation are illegal, oppressive, or fraudulent; or 

(C) That the shareholders are deadlocked in voting power and that 
irreparable injury to the corporation is being suffered or is threatened 
by reason thereof; or 

(D) That the corporate assets are being misapplied or wasted. 
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(2) In an action by a creditor: 

(A) When the claim of the creditor has been reduced to judgment 
and an execution thereon returned unsatisfied, and it is established 
that the corporation is insolvent; or 

(B) When the corporation has admitted in writing that the claim of 
the creditor is due and owing, and it is established that the corpora- 
tion is insolvent. 

(3) When an action has been filed by the Attorney General to dissolve 
a corporation, and it is established that liquidation of its business and 
affairs should precede the entry of a decree of dissolution. 

(b) It shall not be necessary to make shareholders parties to any such 
action or proceeding unless relief is sought against them personally. 

(c) In such a liquidation proceeding, the court shall have all of the 
powers which are conferred upon the court under § 4-26-1106, and if 
the proceeding be pending in the circuit court, the court shall have 
jurisdiction after liquidation has been completed to enter a decree 
dissolving the corporation. In this last event the dissolution will be 
certified to the Secretary of State and the county clerk as provided in 
§ 4-26-1107. 

(d) A proceeding under this section shall be filed in the county in 
which the principal place of business of the corporation is located or, if 
it has no principal place of business, in the county wherein its 
registered office is situated; otherwise, it shall be filed in Pulaski 


County. 


History. Acts 1965, No. 576, § 90; 
A.S.A. 1947, § 64-908. 

Publisher’s Notes. Acts 1993, No. 444, 
§ 2, provided: “The General Assembly de- 
termines that Arkansas Code § 4-25-104 
is no longer necessary and should be re- 
pealed as to dissolution of insolvent corpo- 


rations is now comprehensively covered 
by Arkansas Code §§ 4-26-1108, 4-27- 
1430, and 4-59-201 et seq.” 

Cross References. Jurisdiction of cir- 
cuit courts, Ark. Const. Amend. 80, §§ 6, 
19. 


RESEARCH REFERENCES 


ALR. Use of marketability discount in 
valuing closely held corporation or its 
stock. 16 A.L.R.6th 693. 


CASE NOTES 


ANALYSIS 


Bankruptcy Court. 
Judicial Sales. 
Mismanagement. 
Oppressive Acts. 
Reasonable Expectation. 


Bankruptcy Court. 

Because the trustee’s action to liquidate 
a close corporation in order to realize the 
value of the estate’s shares under subdi- 


vision (a)(1)(B) was related to the under- 
lying bankruptcy, the bankruptcy court 
had jurisdiction over the claim. Luker v. 
Reeves, 65 F.3d 670 (8th Cir. 1995). 


Judicial Sales. 

The court is the vendor in judicial sales; 
the court is vested with sound judicial 
discretion and may confirm or refuse to 
confirm a sale in the exercise of this dis- 
cretion. Keirs v. Mt. Comfort Enterprises, 
Inc., 266 Ark. 523, 587 S.W.2d 8 (1979). 
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Mismanagement. 

Chancery had jurisdiction to dissolve a 
corporation and order a sale of its assets 
where the president and majority stock- 
holder was not managing the corporation 
for the benefit of the other stockholders 
but was merely using the corporation for 
his own private purposes. Red Bud Realty 
Co. v. South, 153 Ark. 380, 241 S.W. 21 
(1922) (decision under prior law). 


Oppressive Acts. 

Disappointment in a corporate arrange- 
ment does not constitute “oppression” as 
that term is used in subdivision (a)(1)(B) 
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of this section. Smith v. Paul, 317 Ark. 
182, 876 S.W.2d 266 (1994). 


Reasonable Expectation. 

Minority shareholders had no “reason- 
able expectation” about the running of a 
car dealership where evidence showed 
that the majority shareholder only agreed 
to the deal based on the ability to control 
the operations. Taylor v. Hinkle, 360 Ark. 
121, 200 S.W.3d 387 (2004). 

Cited: Missouri Pac. R.R. v. W.S. Fox & 
Sons, Inc., 251 Ark. 247, 472 S.W.2d 726 
(1971). 


4-26-1109. Deposit with Treasurer of State of amount due cer- 
tain creditors or shareholders. 


Upon the liquidation of a corporation, whether before or after 
dissolution, the portion of the assets distributable to a creditor or 
shareholder who is unknown or cannot be found or who is under 
disability, and there is no person legally competent to receive such 
distributive portion, shall be reduced to cash and deposited with the 
Treasurer of State and shall be paid over to the creditor or shareholder 
or to his or her legal representative upon proof satisfactory to the 


Treasurer of State of his or her right thereto. 


History. Acts 1965, No. 576, § 91; 
A.S.A. 1947, § 64-909. 


SUBCHAPTER 12 — FILING AND FEES 


SECTION. 

4-26-1201. Filing of corporate documents. 

4-26-1202. Fees — Secretary of State 
[Fee schedule superseded 
by § 4-27-1705 effective 


Cross References. Corporate fran- 
chise tax, § 26-54-101 et seq. 

Fees charged corporations, § 4-27-122. 

Income tax, §§ 26-51-205, 26-51-412, 
26-51-804. 

Effective Dates. Acts 1911, No. 87, 
§ 16: approved Mar. 8, 1911. Emergency 
clause provided: “This Act shall not be 
deemed a repeal of any law now in force 


SECTION. 
midnight December 31, 
1987.] 

4-26-1203. Fees — County clerk. 

4-26-1204. Fees of mutual corporations. 


regulating corporations, or the payment of 
fees and taxes by corporations, except that 
Act 294, approved May 31, 1909, is hereby 
repealed. This law being necessary for the 
immediate preservation of the public 
peace, health and safety shall be in force 
from and after its passage.” 

Acts 1965, No. 576, § 98: effective at 
midnight on Dec. 31, 1965. 
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4-26-1201. Filing of corporate documents. 


(a) When any provision of this chapter requires that a corporate 
document of any character “be executed and filed in accordance with 
§ 4-26-1201,” or “filed in accordance with § 4-26-1201,” the execution 
or filing of that document and the legal effect thereof shall be controlled 
by the following provisions: 

(1) The document shall be executed in duplicate, and, if the docu- 
ment consists of the original articles of incorporation, it shall be signed 
by all of the incorporators; but every other document executed on behalf 
of a corporation, unless otherwise provided in this chapter, shall be 
signed by the president or a vice president of the corporation and by its 
secretary or an assistant secretary; 

(2) Except where specifically required under some provision of this 
chapter, the execution of the document need not be acknowledged before 
an officer authorized to take oaths; 

(3) The document so executed in duplicate shall be delivered to the 
Secretary of State. If he or she finds that it conforms to law and that in 
respect to the corporate name no violation of §§ 4-26-401 — 4-26-403 is 
indicated and that the document is tendered to effect a lawful purpose 
and is entitled to be filed, then upon the payment of the fees required 
under this chapter, he or she shall endorse upon each of the duplicates 
tendered for filing, over his or her signature and official seal, the word 
“Filed” followed by the date of the filing; 

(4) The Secretary of State shall retain in his or her files one (1) 
executed copy of the document, the ribbon copy if the document is 
typewritten; and he or she shall attach to the other filed copy a 
certificate stating that the instrument is an executed counterpart of a 
document filed in his or her office, giving date of the filing, and return 
the other copy to the corporation or its representative; 

(5) Ifthe registered office of the corporation be situated in any county 
other than Pulaski County, the executed counterpart of the document 
filed with the Secretary of State, with his or her certificate annexed 
thereto, shall be filed, within sixty (60) days after the date of its filing 
with the Secretary of State, for record in the office of the county clerk of 
the county wherein the corporation’s registered office is located. After 
recording the document, the county clerk shall return it to the corpo- 
ration. In case of a consolidation or a merger, a counterpart of the 
articles of consolidation or merger with the annexed certificate of the 
Secretary of State shall be filed for record with the county clerk of the 
county, other than Pulaski County, wherein the registered office of the 
new corporation, the surviving corporation, and each constituent cor- 
poration is located. 

(b)(1) Upon the filing with the Secretary of State of the original 
articles of incorporation, corporate existence shall begin. Neither the 
corporate existence nor the right to do business as a corporation shall be 
postponed until a duplicate of the articles is filed with the county clerk, 
nor shall the shareholders incur any personal liability by reason of 
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authorizing the corporation to do business as an incorporated entity 
prior to the filing with the county clerk. 

(2) In like manner, and except in the instances where this chapter 
may specifically provide to the contrary, any other corporate document 
filed as prescribed in this section shall be completely effective when 
filed in the office of the Secretary of State, and the corporate act to be 
effected thereby shall be deemed completely consummated upon the 
filing with the Secretary of State. 

(3) However, in each instance where there shall be a failure to file 
with the county clerk in the time and manner required by this chapter, 
the corporation or the surviving corporation, in case of a merger or 
consolidation, may be subjected to a penalty of not less than one 
hundred dollars ($100) nor more than one thousand dollars ($1,000) to 
be enforced through a civil proceeding filed in the name of the state by 
the Attorney General in Pulaski County Circuit Court, and, in case of a 
willful refusal to make the county filing, the Attorney General may sue 
to cancel or revoke the articles of incorporation of the corporation. 

(c) Aduplicate of the articles of incorporation filed with the Secretary 
of State as provided in subdivision (a)(3) of this section and carrying his 
or her filing endorsement, or a copy of such articles certified by the 
Secretary of State to be a true copy of articles filed in his or her office 
with his or her certificate, also showing the date of filing, or the record 
of the articles in the office of the county clerk or a copy of the record 
certified by the county clerk, when introduced in evidence shall be 
conclusive proof that all conditions precedent required to be performed 
by the incorporators have been complied with and that the corporation 
has been incorporated under this chapter, except as against the state in 
a direct proceeding to cancel or revoke the articles of incorporation or as 
against the plaintiff in a suit under § 4-26-406. 

(d) In like manner, a duplicate carrying the filing endorsement of the 
Secretary of State of any other document filed with the Secretary of 
State pursuant to this section, or a copy of the document certified by the 
Secretary of State as provided in subsection (c) of this section, when 
introduced in evidence shall constitute prima facie proof of the facts 
therein recited and shall constitute prima facie evidence that the 
corporate purpose sought to be effected by the filing has been lawfully 
accomplished. 

(e) Where a filing under any section of this chapter is required to be 
made in the county in which a corporation maintains a registered office, 
the word “county,” as applied to counties having two (2) judicial 
districts, shall mean the district in which such registered office is 
maintained. 

(f) In any civil action filed by or against a corporation, it shall not be 
necessary to prove in the trial of the cause the existence of the 
corporation in its corporate capacity unless the defendant in his or her 
or its answer expressly avers under oath that the organization suing or 
being sued as a corporation does not in fact have a lawful corporate 
existence. 
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History. Acts 1965, No. 576, § 15; 
A.S.A. 1947, § 64-117. 
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CASE NOTES 


ANALYSIS 


Articles of Incorporation. 
Evidence. 
Failure to File. 


Articles of Incorporation. 

Filing of articles of agreement by part- 
ners organizing corporation was not no- 
tice of the dissolution of the partnership. 
Herring v. Mishawaka Rubber & Woolen 
Mfg. Co., 192 Ark. 1055, 95 S.W.2d 1141 
(1936) (decision under prior law). _ 

In order to become a corporation de jure 
the articles of incorporation must be filed 
with both the Secretary of State and the 
county clerk of the county in which the 
corporation’s principal office or place of 
business is located, and failure to do so 
renders the proposed corporation a de 
facto corporation. Gazette Publishing Co. 
v. Brady, 204 Ark. 396, 162 S.W.2d 494 
(1942) (decision under prior law). 

Stockholders in corporation were indi- 
vidually liable as partners for debt where 
copy of articles of incorporation was not 
recorded with county clerk until date of 
trial, even though articles were filed with 
Secretary of State prior to date of debt. 
Whitaker v. Mitchell Mfg. Co., 219 Ark. 
779, 244 S.W.2d 965 (1952) (decision un- 
der prior law). 

Theory that in absence of filing of ar- 
ticles of incorporation of the corporation in 
the county, it did not have corporate sta- 
tus was completely contrary to subsection 
(b) of this section. Smith v. Estes, 259 Ark. 
337, 5383 S.W.2d 190 (1976). 


Evidence. 

Original charter is primary evidence 
and competent proof even though a certi- 
fied copy could be admitted. Sturdivant v. 
Ka-Dene Medicine Co., 169 Ark. 535, 275 
S.W. 921 (1925) (decision under prior law). 

Since the validity of the certificate from 
the Secretary of State which stated that 
plaintiff was a corporation in good stand- 
ing at all times pertinent to the action was 
uncontroverted except for plaintiffs fail- 
ure to file a change of address as to its 
registered office or agent, and since defen- 
dants demonstrated no prejudice as a re- 
sult of the change of address, certificate 
was sufficient to prove the corporation’s 
legal existence and thus plaintiff had the 
legal capacity to sue. Delta Oil Co. v. 
Catalani, 276 Ark. 66, 633 S.W.2d 1 
(1982). 


Failure to File. 

Where the committee failed to file its 
articles of incorporation with the Secre- 
tary of State and it elected to initiate a 
lawsuit as a corporation, the trial court 
correctly dismissed the complaint because 
a corporation not in existence could not 
initiate a lawsuit; the trial court was not 
required to allow the committee to pro- 
ceed as a partnership or de facto corpora- 
tion. Committee for Util. Trimming, Inc. v. 
Hamilton, 290 Ark. 283, 718 S.W.2d 933 
(1986). 

Cited: Missouri Pac. R.R. v. W.S. Fox & 
Sons, Inc., 251 Ark. 247, 472 S.W.2d 726 
(1971); Franklin Elec. Co. v. Heath, 261 
Ark. 269, 547 S.W.2d 755 (1977). 


4-26-1202. Fees — Secretary of State [Fee schedule superseded 
by § 4-27-1705 effective midnight December 31, 


1987.] 


The fees chargeable by the Secretary of State for services under this 


chapter shall be: 


(1) For filing original articles of incorporation, including issuance of 


certificate showing such filing: 


(A) Par Stock. The fee shall be based on the aggregate par value of 
the total number of shares authorized to be issued as follows: 


From $1.00 to $100,000 
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From $100,001 to $1,000,000, for each $10,000 par 


SU cOlimaehonal part LOeLeOtwen eee oneee yay niece nen Le 1.00 
$1,000,001 to $10,000,000, for each $20,000 par value or 

is2 Kole) Venee degen a hate ALOU ATS Le) Mae Re rea onlay dni SA Nip A Ore aan Rn On 1.00 
In excess of $10,000,000, for each $40,000 par value or 

Pea Bt Ane eroOl@. dt. tee se a ae a! Vie ay 1.00 


In no case shall the fee be less than fifteen dollars ($15.00), and 
all fees shall be computed to the nearest dollar. 
(B) Nonrar Stock. The fee shall be based on the number of shares 
authorized to be issued as follows: 


I arueamemelestane: tov UUU Shares ss. to.t. oa a taay ty ante whee 5. $15.00 
From 2,001 shares to 10,000 shares, for each 1,000 

BSialeerurmractional partethercof 9.49. Oka ek AS 5.00 
10,001 shares to 100,000 shares, for each 1,000 shares or 

PoACeLO Lap AT tT LOETEOL .y. 55. coee ss eb chee cB cieeiat Go ces Goce nsil’s - Bate? 2.00 
In excess of 100,000 shares, for each 1,000 shares or frac- 

PIM ie GUC e Le LaMeMeee Cf eren Sre oer, me ONT ee mene rete 1.00 


In no case shall the minimum fee be less than fifteen dollars 

($15.00), and all fees shall be computed to the nearest dollar. 

(C) Boru Par Stock anp Nonpar Stock. If both par stock and nonpar 
stock are authorized under the articles, the foregoing computations 
shall be applied to each class of stock, and the total figure resulting 
from the separate computations shall represent the fee; the minimum 
fee for the filing is to be fifteen dollars ($15.00). 

(2) For filing articles of amendment, including issuance of certificate 
showing such filing: 

(A) If the amendment increases the number of authorized shares, 
compute the fee on the capitalization authorized under the articles of 
incorporation as amended and credit this fee with the amount 
chargeable on the capitalization which was authorized prior to the 
Rahs the fee, however, is never to be less than fifteen dollars 
($15.00). 

(B) In all other cases, the fee for filing articles of amendment shall 
be fifteen dollars ($15.00). 

(3) For filing articles of merger or consolidation, including issuance 
of certificate showing such filing, the fee shall be twenty-five dollars 
($25.00) unless the capitalization of the surviving or new corporation 
exceeds two hundred fifty thousand (250,000) shares, in which last 
event the fee shall be fifty dollars ($50.00). 

(4) For filing a resignation of registered agent, a change of registered 
agent or a change of registered office, three dollars ($3.00). 

(5) For filing a change of address of registered office by a registered 
agent representing one (1) or more corporations, three dollars ($3.00) 
for each corporation; provided that the maximum fee shall be two 
hundred dollars ($200). 

(6) For filing application for right to do business under fictitious 
name, ten dollars ($10.00). 


4-26-1203 BUSINESS AND COMMERCIAL LAW 114 


(7) For any other filing under this chapter, with annexed certificate, 
five dollars ($5.00). 

(8) For any certificate pursuant to § 4-26-106 or § 4-26-207 or any 
other certificate not provided for in this section, five dollars ($5.00). 

(9) For furnishing a certified copy of any document, fifty cents (50¢) 
per page and one dollar ($1.00) for the certificate thereto. 

(10) For receiving service of process on behalf of a corporation, five 
dollars ($5.00), which may be recovered as taxable costs by the party 
causing service to be made if such party prevails in this litigation. 


History. Acts 1965, No. 576, § 96; midnight, December 31, 1987, pursuant to 
1973, No. 379, § 2; A.S.A. 1947, § 64- § 5 of that act. 
1001; Acts 1987, No. 1068, § 1. The schedule of fees chargeable by the 
A.C.R.C. Notes. This section was _ Secretary of State for services under § 4- 


amended by Acts 1987, No. 1068, § 1. 26-101 et seq. is codified at § 4-27-1705. 
However, such amendment expired at 


4-26-1203. Fees — County clerk. 


The fees of the county clerk for services under this chapter shall be: 

(1) For filing articles of incorporation, articles of amendment, or any 
other document he or she is required to file under this chapter, 
twenty-five dollars ($25.00); 

(2) For recording any document he or she is required to record 
hereunder, one dollar ($1.00) per page for the first three (3) pages of the 
manuscript filed for record and fifty cents (50¢) for each additional 
page. The Secretary of State’s certificate shall be considered as one (1) 
page; the fee for a partial page shall be the same as the fee for a full 
page; 

(3) For every certificate, fifty cents (50¢); 

(4) For indexing each record or file, ten cents (10¢); 

(5) For any services under this chapter not covered by this section, 
the clerk’s fees shall be governed by the then-applicable scale fixed by 
law for his or her office. 


History. Acts 1965, No. 576, § 97; 
A.S.A. 1947, § 64-1002. 


4-26-1204. Fees of mutual corporations. 


Excepting insurance companies, all mutual corporations, foreign or 
domestic, having no capital stock, seeking to do business in this state, 
shall pay to the Treasurer of State for the filing of its articles of 
incorporation a fee of five hundred dollars ($500). However, nothing in 
this section shall apply to fraternal orders that write insurance or to 
any mutual corporation created for religious, literary, benevolent, or 
scientific purposes or any such mutual corporation formed for the 
advancement or betterment of agricultural purposes. 


History. Acts 1911, No. 87, § 10; C. & 
M. Dig., § 1811; A.S.A. 1947, § 64-1003. 
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CHAPTER 27 
BUSINESS CORPORATION ACT OF 1987 


SUBCHAPTER. 
. GENERAL PROVISIONS. 
. INCORPORATION. 
. PuRPOSES AND PowERs. 
. NAMES. 


. SHARES AND DISTRIBUTIONS. 
. SHAREHOLDERS. 


. Directors — Orricers — Mrretincs — STaNnDARDS OF ConpucT — INDEMNIFICATION. 


il 
2 
3 
4 
5. OFFICE AND AGENT. [REPEALED.] 
6 
7 
8 
9 


. [RESERVED.] 


10. AMENDMENT OF ARTICLES OF INCORPORATION AND BYLAWS. 


11. CONVERSION AND MERGER. 

12. SALE or ASSETS. 

13. Dissenters’ Ricuts. 

14. DIssoLuTION. 

15. FoREIGN CoRPORATIONS. 

16. Recorps AND REporRTS. 

17. TRANSITION PROVISIONS. 

18. SHARE EXCHANGE. 

19. Arkansas Business Porta Act. 


Publisher’s Notes. Former chapter 27, 
concerning foreign corporations, was re- 
pealed by Acts 1987, No. 958, § 64-1705. 
Former § 4-27-107 was also amended by 
Acts 1987, No. 1068, § 2. However, such 
amendment expired at midnight, Dec. 31, 
1987. The former chapter was derived 
from the following sources: 

4-27-101. Acts 1973, No. 
A.S.A. 1947, § 64-1223. 

4-27-102. Acts 1973, No. 
A.S.A. 1947, § 64-1223. 

4-27-103. Acts 1973, No. § 5; 
A.S.A. 1947, § 64-1224. 

4-27-104. Acts 1907, No. 3138, §§ 1, 2; 
1919, No. 687, § 1 (par. 1); C. & M. Dig., 
§§ 1826, 1827, 1832; Pope’s Dig., §§ 2247, 
2248, 2251; Acts 1973, No. 379, § 3;A.S.A. 
1947, §§ 64-1201, 64-1202. 

4-27-105. Acts 1947, No. 181, §§ 1-5; 
A.S.A. 1947, §§ 64-1205 — 64-1209. 

4-27-106. Acts 1911, No. 87, §§ 3, 14; C. 
& M. Dig., §§ 1804, 1815; Acts 1977, No. 
475, § 1; A.S.A. 1947, §§ 64-1203, 64- 
1204. 

4-27-107. Acts 1939, No. 187, § 1; 1947, 
No. 214, § 2; 1977, No. 475, § 2; A.S.A. 
1947, § 64-1210; Acts 1987, No. 1068, § 2. 

4-27-108. Acts 1967, No. 2638, § 1; 
A.S.A. 1947, § 64-1216. 

4-27-109. Acts 1967, No. 115, §§ 1-5; 
A.S.A. 1947, §§ 64-1211 — 64-1215. 


SES GS 
379, § 4; 


Olas 


4-27-201. Acts 1979, No. 118, § 6;A.S.A. 
1947, § 64-1218.6. 

4-27-202. Acts 1979, No. 118, § 4;A.S.A. 
1947, § 64-1218.4. 

4-27-2038. Acts 1979, No. 118, § 1;A.S.A. 
1947, § 64-1218.1. 

4-27-204. Acts 1979, No. 118, § 3;A.S.A. 
1947, § 64-1218.3. 

4-27-205. Acts 1979, No. 118, § 2;A.S.A. 
1947, § 64-1218.2. 

4-27-206. Acts 1979, No. 118, § 5;A.S.A. 
1947, § 64-1218.5. 

4-27-301. Acts 1969, No. 336, §§ 3, 6; 


336, 


No. 336, 


A.S.A. 1947, §§ 64-1219, 64-1222. 
4-27-3802. Acts 1969, No. 336, § 1; 
A.S.A. 1947, § 64-1217. 

4-27-3038. Acts 1969, No. See: 
A.S.A. 1947, § 64-1218. 

4-27-304. Acts 1969, § 5; 
A.S.A. 1947, § 64-1221. 

4-27-305. Acts 1969, No. 336, § 4; 
A.S.A. 1947, § 64-1220. 

This chapter applies to all business cor- 
porations incorporated after midnight, 
December 31, 1987, and to preexisting 
corporations which elect to be covered by 
this chapter. See § 4-27-1701. 

For Commentary regarding the Busi- 
ness Corporation Act of 1987, see Com- 
mentaries Volume A. 

Cross References. Business corpora- 
tions generally, § 4-26-101 et seq. 
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Change of state of incorporation, § 4- 
25-109. 


116 


RESEARCH REFERENCES 


Ark. L. Notes. Matthews, A Statutory 
Primer: The Arkansas Business Corpora- 
tion Act of 1987, 1987 Ark. L. Notes 81. 

Ark. L. Rev. Rosenzweig, Protecting 
the Rights of Minority Shareholders in 
Close Corporations Under the New Ar- 
kansas Business Corporation Act, 44 Ark. 
L. Rev. 1. 

U. Ark. Little Rock L.J. Brewer, An 


Overview of the 1987 Arkansas Business 
Corporation Act, 10 U. Ark. Little Rock 
L.J. 431. 

Survey—Corporations, 10 U. Ark. Little 
Rock L.J. 549. 

Note, Director-Exculpation Clauses Un- 
der the Arkansas Business Corporation 
Act of 1987, 15 U. Ark. Little Rock L.J. 
bot 


SUBCHAPTER 1 — GENERAL PROVISIONS 


Part A: Short Title and Reservation 
of Power 


SECTION. 

4-27-101. Short title. 

4-27-102. Reservation of power to amend 
or repeal. 

4-27-103 — 4-27-119. [Reserved.] 


Part B: Filing Documents 


SECTION. 

4-27-120. Filing requirements. 

4-27-121. Forms. 

4-27-122. Filing, service, and copying 
fees. 

4-27-123. Effective time and date of docu- 
ment. 

4-27-124. Correcting filed document. 

4-27-125. Filing duty of Secretary of 


State. 


Effective Dates. Acts 1989, No. 583, 
§ 8: Mar. 15, 1989. Emergency clause pro- 
vided: “It is hereby found and determined 
by the General Assembly that present law 
has no provisions for registered invest- 
ment companies; that such laws are 
needed to properly govern investment 
companies and to clarify the status of 
investment companies; and that adoption 
of Subchapter M of the Internal Revenue 
Code of 1986 is necessary to provide uni- 
form tax laws on both the State and Fed- 
eral levels for investment companies. 
Therefore, an emergency is hereby de- 


SECTION. 

4-27-126. Appeal from Secretary of 
State’s refusal to file docu- 
ment. 

4-27-127. Evidentiary effect of copy of 
filed document. 

4-27-128. Certificate of existence. 

4-27-129. Penalty for signing false docu- 
ment. 


Part C: Secretary of State 


SECTION. 
4-27-130. Powers. 
4-27-131 — 4-27-139. [Reserved.] 


Part D: Definitions 


SECTION. 

4-27-140. Definitions. 

4-27-141. Notice. 

4-27-142. Number of shareholders. 


clared to exist and this act being neces- 
sary for the preservation of public peace, 
health, and safety shall be in full force and 
effect from and after its passage and ap- 
proval.” 

Acts 2007, No. 638, § 70: Sept. 1, 2007. 

Acts 2007, No. 646, § 14: July 1, 2007. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that business 
entities are presently paying different fees 
for similar services from the Secretary of 
State; that this act will alleviate any un- 
due hardship to any entity by standardiz- 


Ly 


ing business and commercial filing fees; 
and that this act is immediately necessary 
to aid the recordkeeping and accounting 
functions of the Secretary of State and 
should take effect at the beginning of the 
state’s fiscal year. Therefore, an emer- 
gency is declared to exist and this act 
being necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on July 1, 2007.” 

A.C.R.C. Notes. Acts 2001, No. 454, 
§ 1, provided: “(a)(1) Any business corpo- 
ration may change its state of incorpora- 
tion from this state to any other jurisdic- 
tion which authorizes this change. (2) Any 
foreign corporation may change its juris- 
diction of incorporation to this state from 
any other jurisdiction which authorizes 
this change.” 

“(b)(1) This change may be made by a 
business corporation: (A) Only pursuant 
to authorization by a majority of the vot- 
ing power present, or by a larger vote as 
the articles may require; (B) At an annual 
or special meeting of shareholders; and 
(C) If the notice sets forth the consider- 
ation of this action as the purpose of the 
meeting. (2)(A) There shall be filed with 
the Secretary of State a certificate as to 
the authorization by the shareholders, 
signed by the president or vice president 
and the secretary and acknowledged by 
the president or vice president. (B) The 
certificate may be delivered to the Secre- 
tary of State for filing as of any specified 
date within thirty (30) days after the date 
of delivery. (3) When all taxes, fees, and 
charges have been paid as required by 
law, the Secretary of State shall record the 
certificate in the Secretary of State’s office 
and issue to the corporation a certificate 
reciting that it has taken all action re- 
quired under the laws of this state to 
change its state of incorporation to the 
other jurisdiction. (4) The corporation 
shall, upon complying with the laws of the 
new jurisdiction, no longer be under the 
laws of this state. (5) Certified copies of 
the certificate of incorporation or other 
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official certificate evidencing the corpora- 
tion’s incorporation under the laws of the 
other jurisdiction shall be filed with the 
Secretary of State within thirty (30) days 
of receipt by the business corporation.” 

“(c)(1) The change may be made by a 
foreign corporation by filing with the Sec- 
retary of State: (A) A certified copy of its 
original or restated articles and all 
amendments subsequent to the latest re- 
statement, which were filed in the other 
jurisdiction; (B) The original of a Certifi- 
cate of Good Standing from the state of 
original jurisdiction, dated not more than 
thirty (30) days earlier than the date of 
filing in this state; (C) An application for 
incorporation pursuant to this act, signed 
by the corporation, by its president or vice 
president, and its secretary or assistant 
secretary, and acknowledged by one of the 
signing officers, setting forth the require- 
ments of Arkansas Code 4-27-202; (D) A 
franchise tax contact sheet provided by 
the Secretary of State; and (E) A certifi- 
cate by the Secretary of State or other 
proper officer of the jurisdiction in which 
the corporation is incorporated, reciting 
that the corporation has taken all action 
required under the laws of the jurisdiction 
to become a corporation incorporated un- 
der the laws of this state. (2)(A) These 
documents may be delivered to the Secre- 
tary of State for filing as of any specified 
date within thirty (30) days after the date 
of delivery. (B) When all fees and charges 
have been paid as required by law, the 
Secretary of State shall record the docu- 
ments in the Secretary of State’s office and 
issue a certificate of incorporation of the 
corporation under the laws of this state. 
(3) The certificate of incorporation shall be 
conclusive evidence of the fact that the 
corporation has been duly incorporated 
under the laws of this state. (4) Effective 
as of the time of filing the documents with 
the Secretary of State, the corporation 
shall be incorporated solely under the 
laws of this state and no longer under the 
laws of the other jurisdiction.” 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Mathews, 
Corporate Statutes—Which One Applies?, 
13 U. Ark. Little Rock L.J. 69. 
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Part A: SHort TITLE AND RESERVATION OF POWER 


4-27-101. Short title. 


This chapter shall be known and may be cited as the “Arkansas 
Business Corporation Act of 1987.” 


History. Acts 1987, No. 958, § 64-101. 
RESEARCH REFERENCES 


Ark. L. Rev. The Series LLC, and a Comment, Corporate Pre-Organization 
Series of Difficult Questions, 60 Ark. L. Liability in an LLC World, 61 Ark. L. Rev. 
Rev. 385. 801 


CASE NOTES 


Cited: Centennial Valley Ranch Man- (1992); Terry v. Rice (In re Cheqnet Sys.), 
agement, Inc. v. Agri-Tech Ltd. Partner- 246 B.R. 873 (Bankr. E.D. Ark. 2000). 
ship, 38 Ark. App. 177, 832 S.W.2d 259 


4-27-102. Reservation of power to amend or repeal. 


The General Assembly has power to amend or repeal all or part of this 
chapter at any time and all domestic and foreign corporations subject to 
this chapter are governed by the amendment or repeal. 


History. Acts 1987, No. 958, § 64-102. 


4-27-103 — 4-27-119. [Reserved.] 
Part B: Fiinc DocuMENTsS 


4-27-120. Filing requirements. 


(a) Adocument must satisfy the requirements of this section, and of 
any other section that adds to or varies these requirements, to be 
entitled to filing by the Secretary of State. 

(b) This chapter must require or permit filing the document in the 
office of the Secretary of State. 

(c) The document must contain the information required by this 
chapter. It may contain other information as well. 

(d) The document must be typewritten or printed. 

(e) The document must be in the English language. A corporate name 
need not be in English if written in English letters or Arabic or Roman 
numerals, and the certificate of existence required of foreign corpora- 
tions need not be in English if accompanied by a reasonably authenti- 
cated English translation. 

(f) The document must be executed: 

(1) by the chairman of the board of directors of a domestic or foreign 
corporation, by its president, or by another of its officers; 
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(2) if directors have not been selected or the corporation has not been 
formed, by an incorporator; or 

(3) if the corporation is in the hands of a receiver, trustee, or other 
court-appointed fiduciary, by that fiduciary. 

(g) The person executing the document shall sign it and state 
beneath or opposite his signature his name and the capacity in which he 
signs. The document may but need not contain: (1) the corporate seal, 
(2) an attestation by the secretary or an assistant secretary, (3) an 
acknowledgement, verification, or proof. 

(h) If the Secretary of State has prescribed a mandatory form for the 
document under § 4-27-121, the document must be in or on the 
prescribed form. 

(i) The document must be delivered to the office of the Secretary of 
State for filing and must be accompanied by one (1) exact or conformed 
copy (except as provided in §§ 4-27-5083 and 4-27-1509 [repealed]), the 
correct filing fee, and any franchise tax, license fee, or penalty required 
by this chapter or other law. 


History. Acts 1987, No. 958, § 64-103. 


4-27-121. Forms. 


(a) The Secretary of State may prescribe and furnish on request 
forms for: (1) an application for a certificate of existence, (2) a foreign 
corporation’s application for a certificate of authority to transact 
business in this state, (3) a foreign corporation’s application for a 
certificate of withdrawal, and (4) the annual franchise tax report. If the 
Secretary of State so requires, use of these forms is mandatory. 

(b) The Secretary of State may prescribe and furnish on request 
forms for other documents required or permitted to be filed by this 
chapter but their use is not mandatory. 


History. Acts 1987, No. 958, § 64-104. 


4-27-122. Filing, service, and copying fees. 


(a) The Secretary of State shall collect the following fees when the 
documents described in this subsection are delivered to him or her for 
filing: 


DOCUMENT FEE 
Pil meNiClecno (ein CONDOLALION Meta g See he ce $50.00 
(2) Application for use of indistinguishable name No fee 
(3) Application for reserved naMe ...............ccecceeesceeseeeens $25.00 
(4) eeNotice:of transferof reserved name S4..220).0..4 14. 24 $25.00 
(HaeApplication tor recistered Namey pc. a ase vsath elegy! $50.00 
(6) Application for renewal of registered name .................. $25.00 


(meATenament of articles olincorporaulong...y..26)).40.cen.. $50.00 
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(8) Restatement of articles of incorporation with 


amendment of articles ..).7/(.0. 2) archon tenn ee $100.00 
(9) Articles of merger or share exchange ................0:ceee00: $100.00 
(10) Articles of dissolution 720 6s Sk 8 Wie eee eee $50.00 
Cle Articles-of revocation or dissolutions 11... yee ee $150.00 
(12) Certificate of administrative dissolution ...................... No fee 
(13) Application for reinstatement following 

administrative dissolution suc eee eee oe en eee $50.00 
(14), Certificate, oftreinstatemen tiansyc nites oe avy eee ne No fee 
(15): GCertificatesof judicialidissolution ei) ae ee oe No fee 
(16) Application for certificate of authority ....................005. $300.00 
(17) Application for amended certificate of 

authority 20s 4.) SP ee ee OC Nis 21 Gas Ra $300.00 
(18) Application for certificate of withdrawal ..................... $300.00 
(19) Certificate of revocation of authority to 

transact DUSINGSS: .. hada che tes cor gsy sare nate oye cy eeaen ene ee eae No fee 
(20) Articles) of:correction’ .+:.....0. 2. bps ee ee ee $30.00 
(21) Application for certificate of existence or 

authorizations). d. ciate csi eli a dec thie er $15.00 
(22) Application of domestic corporation to change 

COMICIE it ds beakers Way mieuke Ditmcac cee Meee, dain sober aed ellen cee OP aa $50.00 
(23) Application of foreign corporation to move 

domiciletorArkansacysew. (ee een ee ee ee ee $300.00 
(24) Any other document required or permitted to 

be*filed*by this*chapter’ <1 t).0 00. coe ee ee ee ee $25.00 


(b)(1) The Secretary of State shall collect a fee of twenty-five dollars 
($25.00) each time process is served on him or her under this chapter. 

(2) The party to a proceeding causing service of process is entitled to 
recover the process fee as costs if the party prevails in the proceeding. 

(c) The Secretary of State shall collect the following fees for copying 
and certifying the copy of any filed document relating to a domestic or 
foreign corporation: 

(1) Fifty cents (50¢) a page for copying; and 

(2) Five dollars ($5.00) for the certificate. 

(d) The Secretary of State shall collect the following fees when the 
documents described in this subsection are delivered by electronic 
means: 


PROCESSING 
DOCUMENT FEE FEE 
(1) Articles of incorporation .............. $40,007 er eee $5.00 


(2) Application for reservation of 
corporate nameveeen ees STS8 Oe ee $4.00 
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(3) Certificate of amendment (new 

code-no shares exchanged) ........... S40 00T eee $5.00 
(4) Notice of transfer of reserved name SLSi50n = oe oe $4.00 
(5) Certificate of amendment (new 

code-shares exchanged) ............... 580,00) 15... er $10.00 
(6) Certificate of amendment ............ $40:00 wt ae: $5.00 
(7) Notice of change of registered office 

Ole Ce lL LeOLsDOC Leen es ener ee INGMCGa ee No fee 
(8) Application for registration of 

fictitious name (old code) ............. S1LS:5O phat ae sen $4.00 
(9) Application for fictitious name for 

domestic corporation .................. OS )> Osea ree $4.00 
(10) Application for certificate of 

ALILAOLIL ieee eps meet et, Oa Mieke S258 00s sae Ge $12.00 


(11) For any other document not listed above, the cost for elec- 


tronic filing is: 


(A) Four dollars ($4.00) for the processing fee when the filing fee is 


$0 to $50; 


(B) Five dollars ($5.00) for the processing fee when the filing fee is 


$51 to $99; 


(C) Ten dollars ($10.00) for the processing fee when the filing fee is 


$100 to $299; and 


(D) Twelve dollars ($12.00) for the processing fee when the filing 


fee is $300 or more. 


History. Acts 1987, No. 958, § 64-105; 
1987 (1st Ex. Sess.), No. 11, § 1; 2001, No. 
1395, § 1; 2007, No. 638, § 3; 2007, No. 
646, § 1. 

A.C.R.C. Notes. Subsection (a) is set 
out above as amended by Acts 2007, No. 
638, § 3, effective September 1, 2007. 
Subdivision (a) of this section was also 
amended by Acts 2007, No. 646, § 1, to 
read as follows: “(a) The Secretary of State 
shall collect the following fees when the 
documents described in this subsection 
are delivered to him or her for filing: 


DOCUMENT FEE 

(1) Articles of incorporation ....... $50.00 
Application for use of indistin- No 

(2 eeuisha bla namGe sce. oe cessecs fee 

(3) Application for reserved name .25.00 
Notice of transfer of reserved 

(ds MITAIN GW ter tee on Cotes ees tee 25.00 
Application for registered name 

(5) Cee rere AMR OP EES 50.00 


Application for renewal of reg- 


(6) sistered NAME... a. ann cee 25.00 
Corporation’s statement of 
change of registered agent or No 
(7) registered office, or both......... fee 
Agent’s statement of resigna- No 
(S\stLON Fou Milt tit ets ease ee Se fee 
Amendment of articles of incor- 
(9) Dporatlonhyneiwe perme (se) ae ee 50.00 


Restatement of articles of in- 
corporation with amendment of 


GO yarticles Sar) 35. eee 100.00 
Articles of merger or share ex- 

GL) changes 26h ate. 2 le vacpasctanns 100.00 

(12)Articles of dissolution ........... 50.00 
Articles of revocation of disso- 

CLS IULIONe eed natn, een eae 150.00 
Certificate of administrative No 

Cl4) dissolutionmer ta eee fee 
Application for reinstatement 
following administrative disso- 

CL) LG ON Se spelen EE AB cenlclenin A tes: 50.00 


4-27-1123 BUSINESS AND COMMERCIAL LAW L222 
Nop (22) Articles;on ¢orrectioniep: ene... 30.00 

(16)Certificate of reinstatement .... fee Application for certificate of 
Certificate of judicial dissolu- No (23)existence or authorization ...... 15.00 

Clif) OD age. ox ae eR RENEE OSE fee Application of domestic corpo- 
Application for certificate of (24)ration to change domicile ....... 50.00 

A SJAUCHOFI VTA 0 ters eal en era: 300.00 Application of foreign corpora- 
Application for amended cer- tion to move domicile to Arkan- 

CLO) tilicate Ohautnontyarcss eee: 300 00 UO 5) Sa Garth he ac ete ee a re eee 300.00 
Application for certificate of Any other document required 

(20 wuthdrawaliae semis ent eee ee 300.00 or permitted to be filed by this 
Certificate of revocation of au- No (26) chapter?) yess re 25.00” 

(21)thority to transact business .... fee 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of 
Legislation, 2001 Arkansas General As- 


sembly, Business Law, 24 U. Ark. Little 
Rock L. Rev. 407. 


4-27-123. Effective time and date of document. 


(a) Except as provided in subsection (b) of this section and § 4-27- 
124(c), a document accepted for filing is effective: 

(1) at the time of filing on the date it is filed, as evidenced by the 
Secretary of State’s date and time endorsement on the original docu- 
ment; or 

(2) at the time specified in the document as its effective time on the 
date it is filed. 

(b) A document may specify a delayed effective time and date, and if 
it does so, the document becomes effective at the time and date 
specified. If a delayed effective date but no time is specified, the 
document is effective at the close of business on that date. A delayed 
effective date for a document may not be later than the 90th day after 
the date it is filed. 


History. Acts 1987, No. 958, § 64-106. 


4-27-124. Correcting filed document. 


(a) Adomestic or foreign corporation may correct a document filed by 
the Secretary of State if the document (1) contains an incorrect 
statement or (2) was defectively executed, attested, sealed, verified, or 
acknowledged. 

(b) A document is corrected: 

(1) by preparing articles of correction that 

(i) describe the document (including its filing date) or attach a copy 
of it to the articles, 

(ii) specify the incorrect statement and the reason it is incorrect or 
the manner in which the execution was defective, and 

(iii) correct the incorrect statement or defective execution; and 
(2) by delivering the articles to the Secretary of State for filing. 
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(c) Articles of correction are effective on the effective date of the 
document they correct except as to persons relying on the uncorrected 
document and adversely affected by the correction. As to those persons, 
articles of correction are effective when filed. 


History. Acts 1987, No. 958, § 64-107. 


4-27-125. Filing duty of Secretary of State. 


(a) If a document delivered to the office of the Secretary of State for 
filing satisfies the requirements of § 4-27-120, the Secretary of State 
shall file it. 

(b)(1) The Secretary of State files a document by stamping or 
otherwise endorsing “Filed,” together with his or her name and official 
title and the date and time of receipt, on both the original and the 
document copy and on the receipt for the filing fee. 

(2) After filing a document, except as provided in § 4-27-1510, the 
Secretary of State shall deliver the document copy, with the filing fee 
receipt (or acknowledgement of receipt if no fee is required) attached, to 
the domestic or foreign corporation or its representative. 

(c) Ifthe Secretary of State refuses to file a document, he shall return 
it to the domestic or foreign corporation or its representative within five 
(5) days after the document was delivered, together with a brief, written 
explanation of the reason for his refusal. 

(d) The Secretary of State’s duty to file documents under this section 
is ministerial. His filing or refusing to file a document does not: 

1. affect the validity or invalidity of the document in whole or in part; 

2. relate to the correctness or incorrectness of information contained 
in the document; 

3. create a presumption that the document is valid or invalid or that 
information contained in the document is correct or incorrect. 


History. Acts 1987, No. 958, § 64-108; 
2007, No. 638, § 4. 


4-27-126. Appeal from Secretary of State’s refusal to file docu- 
ment. 


(a) If the Secretary of State refuses to file a document delivered to his 
office for filing, the domestic or foreign corporation may appeal the 
refusal within thirty (30) days after the return of the document to the 
Pulaski County Circuit Court. The appeal is commenced by petitioning 
the court to compel filing the document and by attaching to the petition 
the document and the Secretary of State’s explanation of his refusal to 
file. 

(b) The court may summarily order the Secretary of State to file the 
document or take other action the court considers appropriate. 

(c) The court’s final decision may be appealed as in other civil 
proceedings. 
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History. Acts 1987, No. 958, § 64-109. 


4-27-127. Evidentiary effect of copy of filed document. 


A certificate attached to a copy of a document filed by the Secretary of 
State, bearing his signature (which may be in facsimile) and the seal of 
this state, is conclusive evidence that the original document is on file 
with the Secretary of State. 


History. Acts 1987, No. 958, § 64-110. 


4-27-128. Certificate of existence. 


(a) Anyone may apply to the Secretary of State to furnish a certifi- 
cate of existence for a domestic corporation or a certificate of authori- 
zation for a foreign corporation. 

(b) A certificate of existence or authorization sets forth: 

(1) the domestic corporation’s corporate name or the foreign corpo- 
ration’s corporate name used in this state; 

(2) that 

(i) the domestic corporation is duly incorporated under the laws of 
this state, the date of its incorporation, and the period of its duration 
if less than perpetual; or 

(ii) that the foreign corporation is authorized to transact business 
in this state; 

(3) that all fees, taxes, and penalties owed to this state have been 
paid, if 

(i) payment is reflected in the records of the Secretary of State and 

(ii) nonpayment affects the existence or authorization of the do- 
mestic or foreign corporation; 

(4) that its most recent annual franchise tax report required by 
§ 4-27-1622 has been delivered to the Secretary of State; 

(5) that articles of dissolution have not been filed; and 

(6) other facts of record in the office of the Secretary of State that 
may be requested by the applicant. 

(c) Subject to any qualification stated in the certificate, a certificate 
of existence or authorization issued by the Secretary of State may be 
relied upon as conclusive evidence that the domestic or foreign corpo- 
ration is in existence or is authorized to transact business in this state. 


History. Acts 1987, No. 958, § 64-111. 


4-27-129. Penalty for signing false document. 


(a) A person commits an offense if he signs a document he knows is 
false in any material respect with intent that the document be delivered 
to the Secretary of State for filing. 

(b) An offense under this section is a Class C misdemeanor. 


History. Acts 1987, No. 958, § 64-112. 
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Part C: SECRETARY OF STATE 


4-27-130. Powers. 


The Secretary of State has the power reasonably necessary to 
perform the duties required of him by this chapter. 


History. Acts 1987, No. 958, § 64-113. 


4-27-131 — 4-27-139. [Reserved.] 
Part D: DEFINITIONS 


4-27-140. Definitions. 


In this chapter: 

(1) “Articles of incorporation” include amended and restated articles 
of incorporation and articles of merger. 

(2) “Authorized shares” means the shares of all classes a domestic or 
foreign corporation is authorized to issue. 

(3) “Conspicuous” means so written that a reasonable person against 
whom the writing is to operate should have noticed it. For example, 
printing in italics or boldface or contrasting color, or typing in capitals 
or underlined, is conspicuous. 

(4) “Corporation” or “domestic corporation” means a corporation for 
profit, which is not a foreign corporation, incorporated under or subject 
to the provisions of this chapter. 

(5) “Deliver” includes mail. 

(6) “Distribution” means a direct or indirect transfer of money or 
other property (except its own shares) or incurrence of indebtedness by 
a corporation to or for the benefit of its shareholders in respect of any of 
its shares. A distribution may be in the form of a declaration or payment 
of a dividend; a purchase, redemption, or other acquisition of shares; a 
distribution of indebtedness; or otherwise. 

(7) “Effective date of notice” is defined in § 4-27-1411. 

(8) “Employee” includes an officer but not a director. A director may 
accept duties that make him also an employee. 

(9) “Entity” includes corporation and foreign corporation; not-for- 
profit corporation; profit and not-for-profit unincorporated association; 
business trust, estate, partnership, trust, and two (2) or more persons 
having a joint or common economic interest; and state, United States, 
and foreign government. 

(10) “Foreign corporation” means a corporation for profit incorpo- 
rated under a law other than the law of this state. 

(11) “Governmental subdivision” includes authority, county, district, 
and municipality. 

(12) “Includes” denotes a partial definition. 

(13) “Individual” includes the estate of an incompetent or deceased 
individual. 
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(14) “Means” denotes an exhaustive definition. 

(15) “Notice” is defined in § 4-27-141. 

(16) “Person” includes individual and entity. 

(17) “Principal office” means the office (in or out of this state) so 
designated in the annual franchise tax report where the principal 
executive offices of a domestic or foreign corporation are located. 

(18) “Proceeding” includes civil suit and criminal, administrative, 
and investigatory action. 

(19) “Record date” means the date established under § 4-27-601 et 
seq. or § 4-27-701 et seq. on which a corporation determines the 
identity of its shareholders and their shareholdings for purposes of this 
chapter. The determinations shall be made as of the close of business on 
the record date unless another time for doing so is specified when the 
record date is fixed. 

(20) “Secretary” means the corporate officer to whom the board of 
directors has delegated responsibility under § 4-27-840(c) for custody 
of the minutes of the meetings of the board of directors and of the 
shareholders and for authenticating records of the corporation. 

(21) “Shareholder” means the person in whose name shares are 
registered in the records of a corporation or the beneficial owner of 
shares to the extent of the rights granted by a nominee certificate on file 
with a corporation. 

(22) “Shares” means the units into which the proprietary interests in 
a corporation are divided. 

(23) “State,” when referring to a part of the United States, includes 
a state and commonwealth (and their agencies and governmental 
subdivisions) and a territory and insular possession (and their agencies 
and governmental subdivisions) of the United States. 

(24) “Subscriber” means a person who subscribes for shares in a 
corporation, whether before or after incorporation. 

(25) “United States” includes district, authority, bureau, commis- 
sion, department, and any other agency of the United States. 

(26) “Voting group” means all shares of one (1) or more classes or 
series that under the articles of incorporation or this chapter are 
entitled to vote and be counted together collectively on a matter at a 
meeting of shareholders. All shares entitled by the articles of incorpo- 
ration or this chapter to vote generally on the matter are for that 
purpose a single voting group. 

(27) “Investment company” means any corporation registered with 
the United States Securities and Exchange Commission as an invest- 
ment company under the Investment Company Act of 1940. 


History. Acts 1987, No. 958, § 64-114; U.S. Code. The Investment Company 
1987 (1st Ex. Sess.), No. 11, § 2;1989, No. Act of 1940, referred to in this section, is 
DSoneule codified as 15 U.S.C. §§ 80b-1 to 80b-21. 
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4-27-141. Notice. 


(a) Notice under this chapter must be in writing unless oral notice is 
reasonable under the circumstances. 

(b) Notice may be communicated in person; by telephone, telegraph, 
teletype, or other form of wire or wireless communication; or by mail or 
private carrier. If these forms of personal notice are impracticable, 
notice may be communicated by a newspaper of general circulation in 
the area where published; or by radio, television, or other form of public 
broadcast communication. 

(c) Written notice by a domestic or foreign corporation to its share- 
holder, if in a comprehensible form, is effective when mailed, if mailed 
postpaid and correctly addressed to the shareholder’s address shown in 
the corporation’s current record of shareholders. 

(d) Written notice to a domestic or foreign corporation (authorized to 
transact business in this state) may be addressed to its registered agent 
or to the corporation or its secretary at its principal office shown in its 
most recent annual franchise tax report or, in the case of a foreign 
corporation that has not yet delivered an annual franchise tax report, in 
its application for a certificate of authority. 

(e) Except as provided in subsection (c) of this section, written notice, 
if in a comprehensible form, is effective at the earliest of the following: 

(1) when received; 

(2) five (5) days after its deposit in the United States mail, as 
evidenced by the postmark, if mailed postpaid and correctly addressed; 

(3) on the date shown on the return receipt, if sent by registered or 
certified mail, return receipt requested, and the receipt is signed by or 
on behalf of the addressee. 

(f) Oral notice is effective when communicated if communicated in a 
comprehensible manner. 

(g) If this chapter prescribes notice requirements for particular 
circumstances, those requirements govern. If articles of incorporation 
or bylaws prescribe notice requirements, not inconsistent with the 
section or other provisions of this chapter, those requirements govern. 


History. Acts 1987, No. 958, § 64-115; 
2007, No. 638, § 5. 


4-27-142. Number of shareholders. 


(a) For purposes of this chapter, the following identified as a share- 
holder in a corporation’s current record of shareholders constitutes one 
(1) shareholder: 

(1) three (3) or fewer coowners; 

(2) a corporation, partnership, trust, estate, or other entity; 

(3) the trustees, guardians, custodians, or other fiduciaries of a 
single trust, estate, or account. 

(b) For purposes of this chapter, shareholdings registered in substan- 
tially similar names constitute one (1) shareholder if it is reasonable to 
believe that the names represent the same person. 
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History. Acts 1987, No. 958, § 64-116. 


SUBCHAPTER 2 — INCORPORATION 


SECTION. SECTION. 
4-27-201. Incorporators. 4-27-205. Organization of corporation. 
4-27-202. Articles of incorporation. 4-27-206. Bylaws. 
4-27-2038. Incorporation. 4-27-207. Emergency bylaws. 
4-27-204. Liability for preincorporation 

transactions. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Arey, Bank Note, Director-Exculpation Clauses Un- 
Directors’ Duties Under the Common Law’ der the Arkansas Business Corporation 
of Arkansas, 11 U. Ark. Little Rock L.J. Act of 1987, 15 U. Ark. Little Rock L.J. 
629. ae Wh: 


4-27-201. Incorporators. 


One (1) or more persons may act as the incorporator or incorporators 
of a corporation by delivering articles of incorporation to the Secretary 
of State for filing. 


History. Acts 1987, No. 958, § 64-201. 


4-27-202. Articles of incorporation. 


(a) The articles of incorporation must set forth: 

(1) a corporate name for the corporation that satisfies the require- 
ments of § 4-27-401; 

(2) the number of shares the corporation is authorized to issue and, 
if such shares are to consist of one (1) class only, the par value of each 
of such shares, or a statement that all of such shares are without par 
value; or, if such shares are to be divided into classes, the number of 
shares of each class, and a statement of the par value of the shares of 
each such class or that such shares are without par value; 

(3) the information required by § 4-20-105(a); 

(4) the name and address of each incorporator; and 

(5) the primary purpose or purposes for which the corporation is 
organized, which is provided to the Secretary of State for informational 
purposes and shall not, unless specifically stated in the articles of 
incorporation, limit the broad purposes provided in § 4-27-301. 

(b) The articles of incorporation may set forth: 
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(1) the names and addresses of the individuals who are to serve as 
the initial directors; 

(2) provisions not inconsistent with law regarding: 

(1) specific limitations on the purpose or purposes for which the 
corporation is organized; 

(ii) managing the business and regulating the affairs of the corpo- 
ration; 

(11) defining, limiting, and regulating the powers of the corpora- 
tion, its board of directors, and shareholders; and 

(iv) the imposition of personal liability on shareholders for the 
debts of the corporation to a specified extent and upon specified 
conditions; 

(3) a provision eliminating or limiting the personal liability of a 
director to the corporation or its stockholders for monetary damages for 
breach of fiduciary duty as a director, provided that such provision shall 
not eliminate or limit the liability of a director: 

(i) for any breach of the director’s duty of loyalty to the corporation 
or its stockholders; 
(ii) for acts or omissions not in good faith or which involve 
intentional misconduct or a knowing violation of law; 
Gili) under § 4-27-833 of this chapter; 
(iv) for any transaction from which the director derived an im- 
proper personal benefit; or 
(v) for any action, omission, transaction, or breach of a director’s 
duty creating any third-party liability to any person or entity other 
than the corporation or stockholder. 
No such provision shall eliminate or limit the liability of a director for 
any act or omission occurring prior to the date when such provision 
becomes effective. All references in this subsection to a director shall 
also be deemed to refer to a member of the governing body of a 
corporation which is not authorized to issue capital stock; and 

(4) any provision that under this chapter is required or permitted to 
be set forth in the bylaws. 

(c) The articles of incorporation need not set forth any of the 
corporate powers enumerated in this chapter. 


History. Acts 1987, No. 958, § 64-202; 
2007, No. 638, § 6. 


RESEARCH REFERENCES 


Ark. L. Rev. A License to Lie, Cheat, Fiduciary Duties in Arkansas Limited Li- 
and Steal? Restriction or Elimination of ability Companies, 60 Ark. L. Rev. 643. 


4-27-203. Incorporation. 


(a) Unless a delayed effective date is specified, the corporate exis- 
tence begins when the articles of incorporation are filed. 

(b) The Secretary of State’s filing of the articles of incorporation is 
conclusive proof that the incorporators satisfied all conditions prec- 
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edent to incorporation except in a proceeding by the state to cancel or 
revoke the incorporation or involuntarily dissolve the corporation. 


History. Acts 1987, No. 958, § 64-203. 


4-27-204. Liability for preincorporation transactions. 


All persons purporting to act as or on behalf of a corporation, knowing 
there was no incorporation under this chapter, are jointly and severally 
liable for all liabilities created while so acting. 


History. Acts 1987, No. 958, § 64-204. 


RESEARCH REFERENCES 


Ark. L. Rev. Comment, Corporate Pre- 
Organization Liability in an LLC World, 
61 Ark. L. Rev. 301. 


CASE NOTES 


ANALYSIS 


Conduct Covered. 
Transfers. 


Conduct Covered. 

Where individuals purported to repre- 
sent a nonexistent corporation which ob- 
tained a leasehold interest in real prop- 
erty located within Arkansas, this activity 
was conduct for which they could be per- 
sonally liable under this section. Keene v. 
National Medical Care, Inc., 700 F. Supp. 
458 (E.D. Ark. 1988). 

In order to find liability under this sec- 
tion, there must be a finding that the 
persons sought to be charged acted as or 
on behalf of the corporation and knew 
there was no incorporation under this act. 
Harris v. Looney, 43 Ark. App. 127, 862 
S.W.2d 282 (1993). 

In a case arising from a performance 
bond in which a church moved for sum- 


mary judgment on its claim to pierce the 
corporate veil, the church had not as- 
serted claims against the officers and di- 
rectors of insurance company, and there 
was no evidence as to whether other per- 
sons who acted on behalf of the insurance 
company knew that it was not incorpo- 
rated. Old St. Paul Missionary Baptist 
Church vy. First Nation Ins. Group, 707 F. 
Supp. 2d 811 (E.D. Ark. 2010). 


Transfers. 

This section did not support the compa- 
nys argument that the warranty deed 
transferred the property to the individual 
as the business’s principal, because the 
statute did not address the transfer of real 
property to people purporting to act on 
behalf of a corporation, while knowing 
that the corporation did not exist. Buck- 
eye Ret. Co., LLC v. Walter, 2012 Ark. App. 
257, 404 S.W.3d 173 (2012). 


4-27-205. Organization of corporation. 


(a) After incorporation: 


(1) if initial directors are named in the articles of incorporation, the 


initial directors shall hold an organizational meeting, at the call of a 
majority of the directors, to complete the organization of the corporation 
by appointing officers, adopting bylaws, and carrying on any other 
business brought before the meeting; 
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(2) if initial directors are not named in the articles, the incorporator 
or incorporators shall hold an organizational meeting at the call of a 
majority of the incorporators: 

(i) to elect directors and complete the organization of the corpora- 
tion; or 

(ii) to elect a board of directors who shall complete the organiza- 
tion of the corporation. 

(b) Action required or permitted by this chapter to be taken by 
incorporators at an organizational meeting may be taken without a 
meeting if the action taken is evidenced by one (1) or more written 
consents describing the action taken and signed by each incorporator. 

(c) An organizational meeting may be held in or out of this state. 


History. Acts 1987, No. 958, § 64-205. 


4-27-206. Bylaws. 


(a) The incorporators or board of directors of a corporation shall 
adopt initial bylaws for the corporation. 

(b) The bylaws of a corporation may contain any provision for 
managing the business and regulating the affairs of the corporation 
that is not inconsistent with law or the articles of incorporation. 


History. Acts 1987, No. 958, § 64-206. 


4-27-207. Emergency bylaws. 


(a) Unless the articles of incorporation provide otherwise, the board 
of directors of a corporation may adopt bylaws to be effective only in an 
emergency defined in subsection (d) of this section. The emergency 
bylaws, which are subject to amendment or repeal by the shareholders, 
may make all provisions necessary for managing the corporation during 
the emergency, including: 

(1) procedures for calling a meeting of the board of directors; 

(2) quorum requirements for the meeting; and 

(3) designation of additional or substitute directors. 

(b) All provisions of the regular bylaws consistent with the emer- 
gency bylaws remain effective during the emergency. The emergency 
bylaws are not effective after the emergency ends. 

(c) Corporate action taken in good faith in accordance with the 
emergency bylaws: 

(1) binds the corporation; and 

(2) may not be used to impose liability on a corporate director, officer, 
employee, or agent. 

(d) An emergency exists for purposes of this section if a quorum of 
the corporation’s directors cannot readily be assembled because of some 
catastrophic event. 


History. Acts 1987, No. 958, § 64-207. 
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SUBCHAPTER 3 — PURPOSES AND Powers 


SECTION. SECTION. 
4-27-301. Purposes. 4-27-303. Emergency powers. 
4-27-302. General powers. 4-27-304. Ultra vires. 


4-27-301. Purposes. 


(a) Every corporation incorporated under this chapter has the pur- 
pose of engaging in any lawful business unless a more limited purpose 
is specifically set forth in the articles of incorporation. A statement of a 
corporation’s primary purpose or purposes made pursuant to § 4-27- 
202(a)(5) shall not be construed as a specific limitation of the broad 
purposes for which the corporation may be organized. 

(b) A corporation engaging in a business that is subject to regulation 
under another statute of this state may incorporate under this chapter 
only if permitted by, and subject to all limitations of, the other statute. 


History. Acts 1987, No. 958, § 64-301. 


4-27-302. General powers. 


Unless its articles of incorporation provide otherwise, every corpora- 
tion has perpetual duration and succession in its corporate name and 
has the same powers as an individual to do all things necessary or 
convenient to carry out its business and affairs, including without 
limitation, power: 

(1) to sue and be sued, complain and defend in its corporate name; 

(2) to have a corporate seal, which may be altered at will, and to use 
it, or a facsimile of it, by impressing or affixing it or in any other manner 
reproducing it; 

(3) to make and amend bylaws, not inconsistent with its articles of 
incorporation or with the laws of this state, for managing the business 
and regulating the affairs of the corporation; 

(4) to purchase, receive, lease, or otherwise acquire, and own, hold, 
improve, use, and otherwise deal with, real or personal property, or any 
legal or equitable interest in property, wherever located; 

(5) to sell, convey, mortgage, pledge, lease, exchange, and otherwise 
dispose of all or any part of its property; 

(6) to purchase, receive, subscribe for, or otherwise acquire; own, 
hold, vote, use, sell, mortgage, lend, pledge, or otherwise dispose of; and 
deal in and with shares or other interests in, or obligations of, any other 
entity; 

(7) to make contracts and guarantees, incur liabilities, borrow 
money, issue its notes, bonds, and other obligations (which may be 
convertible into or include the option to purchase other securities of the 
corporation), and secure any of its obligations by mortgage or pledge of 
any of its property, franchises, or income; 

(8) to lend money, invest and reinvest its funds, and receive and hold 
real and personal property as security for repayment; 
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(9) to be a promoter, partner, member, associate, or manager of any 
partnership, joint venture, trust, or other entity; 

(10) to conduct its business, locate offices, and exercise the powers 
granted by this chapter within or without this state; 

(11) to elect directors and appoint officers, employees, and agents of 
the corporation, define their duties, fix their compensation, and lend 
them money and credit; 

(12) to pay pensions and establish pension plans, pension trusts, 
profit sharing plans, share bonus plans, share option plans, and benefit 
or incentive plans for any or all of its current or former directors, 
officers, employees, and agents; 

(13) to make donations for the public welfare or for charitable, 
scientific, or educational purposes; 

(14) to transact any lawful business that will aid governmental 
policy; 

(15) to make payments or donations, or do any other act, not 
inconsistent with law, that furthers the business and affairs of the 
corporation. 


History. Acts 1987, No. 958, § 64-302. 
RESEARCH REFERENCES 


Ark. L. Rev. Note, Hall v. Staha: Ar- and Analyze the Issue of Excessive Execu- 
kansas Courts Adopt the Business Judg- tive Compensation, 47 Ark. L. Rev. 959. 
ment Rule as a Tool of Judicial Review 


4-27-303. Emergency powers. 


(a) In anticipation of or during an emergency defined in subsection 
(d) of this section, the board of directors of a corporation may: 

(1) modify lines of succession to accommodate the incapacity of any 
director, officer, employee, or agent; and | 

(2) relocate the principal office, designate alternative principal of- 
fices or regional offices, or authorize the officers to do so. 

(b) During an emergency defined in subsection (d) of this section, 
unless emergency bylaws provide otherwise: 

(1) notice of a meeting of the board of directors need be given only to 
those directors whom it is practicable to reach and may be given in any 
practicable manner, including by publication and radio; and 

(2) one (1) or more officers of the corporation present at a meeting of 
the board of directors may be deemed to be directors for the meeting, in 
order of rank and within the same rank in order of seniority, as 
necessary to achieve a quorum. 

(c) Corporate action taken in good faith during an emergency under 
this section to further the ordinary affairs of the corporation: 

(1) binds the corporation; and 

(2) may not be used to impose liability on a corporate director, officer, 
employee, or agent. 
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(d) An emergency exists for purposes of this section if a quorum of 
the corporation’s directors cannot readily be assembled because of some 
catastrophic event. 


History. Acts 1987, No. 958, § 64-303. 


4-27-304. Ultra vires. 


(a) Except as provided in subsection (b) of this section, the validity of 
corporate action may not be challenged on the ground that the corpo- 
ration lacks or lacked power to act. 

(b) A corporation’s power to act may be challenged: 

(1) in a proceeding by a shareholder against the corporation to enjoin 
the act; 

(2) in a proceeding by the corporation, directly, derivatively, or 
through a receiver, trustee, or other legal representative, against an 
incumbent or former director, officer, employee, or agent of the corpo- 
ration; or 

(3) in a proceeding by the Attorney General under § 4-27-1430. 

(c) In a shareholder’s proceeding under subsection (b)(1) of this 
section to enjoin an unauthorized corporate act, the court may enjoin or 
set aside the act, if equitable and if all affected persons are parties in 
the proceeding, and may award damages for loss (other than antici- 
pated profits) suffered by the corporation or another party because of 
enjoining the unauthorized act. 


History. Acts 1987, No. 958, § 64-304. 


SUBCHAPTER 4 — NAMES 


SECTION. SECTION. 
4-27-401. Corporate name. 4-27-406. Notice to registrant regarding 
4-2'77-402. Reserved name. use of corporate, fictitious, 
4-27-4038. Registered name. or assumed names in vio- 
4-27-404. Use of fictitious names. lation of trademark. 


4-27-405. Injunction against use of un- 
lawful name. 


4-27-401. Corporate name. 


(a) A corporate name: 

(1) must contain the word “corporation,” “incorporated,” “company,” 
or “limited,” or the abbreviation “corp.,” “inc.,” “co.,” or “Itd.,” or words 
or abbreviations of like import in another language; and 

(2) may not contain language stating or implying that the corpora- 
tion is organized for a purpose other than that permitted by § 4-27-301 
and its articles of incorporation. 

(b) Except as authorized by subsections (c) and (d) of this section, a 
corporate name must be distinguishable upon the records of the 
Secretary of State from: 
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(1) the corporate name of a corporation incorporated or authorized to 
transact business in this state; 

(2) a corporate name reserved or registered under § 4-27-402 or 
§ 4-27-403; 

(3) the fictitious name adopted by a foreign corporation authorized to 
transact business in this state because its real name is unavailable; and 

(4) the corporate name of a not-for-profit corporation incorporated or 
authorized to transact business in this state. 

(c) A corporation may apply to the Secretary of State for authoriza- 
tion to use a name that is not distinguishable upon his records from one 
(1) or more of the names described in subsection (b) of this section. The 
Secretary of State shall authorize use of the name applied for if: 

(1) the other corporation consents to the use in writing and submits 
an undertaking in form satisfactory to the Secretary of State to change 
its name to a name that is distinguishable upon the records of the 
Secretary of State from the name of the applying corporation; or 

(2) the applicant delivers to the Secretary of State a certified copy of 
the final judgment of a court of competent jurisdiction establishing the 
applicant’s right to use the name applied for in this state. 

(d) A corporation may use the name of another domestic or foreign 
corporation that is used in this state if the corporation is incorporated 
or authorized to transact business in this state and the proposed user 
corporation: 

(1) has merged with the other corporation; 

(2) has been formed by reorganization of the other corporation; or 

(3) has acquired all or substantially all of the assets, including the 
corporate name, of the other corporation. 


History. Acts 1987, No. 958, § 64-401. 


4-27-402. Reserved name. 


(a) A person may reserve the exclusive use of a corporate name by 
delivering an application to the Secretary of State for filing. The 
application must set forth the name and address of the applicant and 
the name proposed to be reserved. If the Secretary of State finds that 
the corporate name applied for is available, he shall reserve the name 
for the applicant’s exclusive use for a nonrenewable one hundred 
twenty-day period. 

(b) The owner of a reserved corporate name may transfer the 
reservation to another person by delivering to the Secretary of State a 
signed notice of the transfer that states the name and address of the 
transferee. 


History. Acts 1987, No. 958, § 64-402. 


4-27-4083 BUSINESS AND COMMERCIAL LAW 136 


4-27-403. Registered name. 


(a) A foreign corporation may register its corporate name, or its 
corporate name with any addition required by § 4-27-1506, if the name 
is distinguishable upon the records of the Secretary of State from the 
corporate names that are not available under § 4-27-401(b)(3). 

(b) A foreign corporation registers its corporate name, or its corpo- 
rate name with any addition required by § 4-27-1506, by delivering it 
to the Secretary of State for filing an application: 

(1) Setting forth its corporate name, or its corporate name with any 
addition required by § 4-27-1506, the state or country and date of its 
incorporation, and a brief description of the nature of the business in 
which it is engaged; and 

(2) Accompanied by a certificate of existence (or a document of 
similar import) from the state or country of incorporation. 

(c) The name is registered for the applicant’s exclusive use upon the 
effective date of the application. 

(d) A foreign corporation whose registration is effective may renew it 
for successive years by delivering to the Secretary of State for filing a 
renewal application, which complies with the requirements of subsec- 
tion (b) of this section, between October 1 and December 31 of the 
preceding year. The renewal application when filed renews the regis- 
tration for the following calendar year. 

(e) A foreign corporation whose registration is effective may thereaf- 
ter qualify as a foreign corporation under the registered name or 
consent in writing to the use of that name by a corporation thereafter 
incorporated under this chapter or by another foreign corporation 
thereafter authorized to transact business in this state. The registra- 
tion terminates when the domestic corporation is incorporated or the 
foreign corporation qualifies or consents to the qualification of another 
foreign corporation under the registered name. 


History. Acts 1987, No. 958, § 64-403. 


4-27-404. Use of fictitious names. 


(a) No corporation (domestic or foreign) shall conduct any business in 
this state under a fictitious name unless it first files with the Secretary 
of State, and, in case of a domestic corporation, with the county clerk of 
the county in which the corporation’s registered office is located (unless 
it is located in Pulaski County), a form supplied or approved by the 
Secretary of State giving the following information: 

(1) The fictitious name under which business is being or will be 
conducted by the applicant corporation; 

(2) A brief statement of the character of business to be conducted 
under the fictitious name; 

(3) The corporate name, state of incorporation, and location (giving 
city and street address) of the registered office in the state of the 
applicant corporation. 
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(b) Each such form shall be executed (without verification) in dupli- 
cate and filed with the Secretary of State. The Secretary of State shall 
retain one (1) counterpart; and the other counterpart, bearing the file 
marks of the Secretary of State, shall be returned to the corporation 
and, unless its registered office is in Pulaski County, filed by it with the 
county clerk. An index of such filings shall be maintained in each office. 
However, the Secretary of State shall not accept such filing unless the 
proposed fictitious name is distinguishable upon the records of the 
Secretary of State from the name of any domestic corporation, or any 
foreign corporation authorized to do business in the state or any name 
reserved or registered under §§ 4-27-402 and 4-27-403. 

(c) Copies of such filed forms, certified by the respective filing 
officers, shall be admitted in evidence where the question of filing may 
be material. 

(d) If, after a filing hereunder, the applicant corporation is dissolved, 
or (being a foreign corporation) surrenders or forfeits its rights to do 
business in Arkansas or (whether a domestic or foreign corporation) 
ceases to do business in Arkansas under the specified fictitious name, 
such corporation shall be obligated to file in each of the offices aforesaid 
a cancellation of its privilege hereunder. If such cancellation is not filed, 
the Secretary of State, upon satisfactory evidence, may cancel such 
privilege; in which event such cancellation shall be certified by the 
Secretary of State to the county clerk, who will file the same without 
fee. 

(e) If a corporation which has not filed hereunder has heretofore or 
shall hereafter become a party to any contract, deed, conveyance, 
assignment or instrument of encumbrance in which such corporation is 
referred to exclusively by a fictitious name, the obligations imposed 
upon such corporation under said instrument and the right sought to be 
conferred upon third parties thereunder may be enforced against it; but 
the rights accruing to such corporation under said instrument may not 
be enforced by the corporation in the courts of this state until it 
complies with this section and pays to the Treasurer of State a civil 
penalty of three hundred dollars ($300); and in any suit by a corporation 
upon an instrument executed on or after midnight, December 31, 1987, 
which identifies it exclusively by a fictitious name, the corporation shall 
be required to allege compliance with this section. 

(f) Compliance with this section does not give a corporation an 
exclusive right to the use of the fictitious name; and the registration of 
a fictitious name hereunder will not bar the use of the same name as the 
corporate name of any domestic corporation or any foreign corporation 
authorized to do business in this state. But this chapter is not intended 
to bar any aggrieved party, in such a situation, from applying for 
equitable relief under principles of fair trade law. 


History. Acts 1987, No. 958, § 64-404; 
1997 NOV399; 87 2. 
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CASE NOTES 


Unregistered, Fictitious Names. 
Circuit court erred in dismissing buy- 
ers claim against partners because 
whether an exterminating company’s fail- 
ure to properly register and whether the 
partners were individually doing business 
or signing only in representative capaci- 


ties could not be determined until the 
facts were further developed; because the 
unregistered, fictitious names of the com- 
pany were referenced in the writing at 
issue, the buyers stated a claim against 
the partners. Gorman v. Gilliam, 2010 
Ark. App. 118, 374 S.W.3d 117 (2010). 


4-27-405. Injunction against use of unlawful name. 


Where the use, reservation, or registration of a corporate name is in 
violation of this chapter, it may by court decree be cancelled or enjoined, 
on the suit of the Attorney General or of any person or corporation 
injured by such unlawful use, reservation, or registration, notwith- 
standing the fact that such use, reservation, or registration has been 
approved by the Secretary of State. 


History. Acts 1987, No. 958, § 64-405. 


4-27-406. Notice to registrant regarding use of corporate, ficti- 
tious, or assumed names in violation of trademark. 


(a) Neither the reservation of any proposed name, nor the acceptance 
of the filing of any articles of incorporation, nor the registration of any 
foreign corporation’s name, nor the registration of an assumed or 
fictitious name shall authorize the use of the corporate name, assumed 
name, or fictitious name in violation of any rights of another arising 
under the trademark laws of the United States, this state, or the 
common law or provide a defense to an action for violation of any such 
rights. 

(b) Upon reserving any proposed corporate name, or upon accepting 
the filing of any articles of incorporation, or upon registering for any 
foreign corporation’s name, or upon registering any assumed or ficti- 
tious name, the Secretary of State shall issue the following notice to the 
registrant (selecting the appropriate name from each bracket): 

“The Secretary of State of Arkansas has [reserved your proposed 
corporate name; accepted the filing of your articles of incorporation; 
registered your corporate name; recorded your assumed or fictitious 
name]. However, this does not necessarily give you the right to use your 
[proposed corporate name; corporate name; assumed or fictitious name] 
in this state if the use violates someone else’s trade name, trademark, 
or service mark rights under the trademark laws of the United States, 
this state, or the common law. Prior to your use of the name, you are 
encouraged to research the names and marks of other parties used or 
registered in this state, or registered in the United States Patent and 
Trademark Office, or consult an attorney to determine the existence of 
any conflicting rights.” 


History. Acts 2007, No. 1008, § 1. 
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SUBCHAPTER 5 — OFFICE AND AGENT 


SECTION. 
4-27-501 — 4-27-504. [Repealed.] 


4-27-501 — 4-27-504. [Repealed.] 


Publisher’s Notes. These sections, 
concerning registered office and registered 
agent, change of registered office or regis- 
tered agent, resignation of registered 
agent, and service on a corporation, were 
repealed by Acts 2007, No. 638, § 7. 

Section 4-27-501 was derived from Acts 
1987, No. 958, § 64-501. 

Section 4-27-502 was derived from Acts 
1987, No. 958, § 64-502. 


Section 4-27-503 was derived from Acts 
1987, No. 958, § 64-503. 

Section 4-27-504 was derived from Acts 
1987, No. 958, § 64-504; 2001, No. 1815, 
SPs 

Cross References. Model Registered 
Agents Act, § 4-20-101 et seq. 


SUBCHAPTER 6 — SHARES AND DISTRIBUTIONS 


Part A: Shares 


SECTION. 

4-27-601. Authorized shares. 

4-27-602. Terms of class or series deter- 
mined by board of direc- 
tors. 

4-27-603. Issued and outstanding shares. 

4-27-604. Fractional shares. 

4-27-605 — 4-27-619. [Reserved.] 


Part B: Issuance of Shares 


SECTION. 

4-27-620. Subscription for shares before 
incorporation. 

Issuance of shares. 

Liability of shareholders. 

Share dividends. 

Share options. 

Form and content of certifi- 
cates. 


4-27-621. 
4-27-622. 
4-27-623. 
4-2'7-624. 
4-27-625. 


Effective Dates. Acts 1989, No. 583, 
§ 8: Mar. 15, 1989. Emergency clause pro- 
vided: “It is hereby found and determined 
by the General Assembly that present law 
has no provisions for registered invest- 
ment companies; that such laws are 
needed to properly govern investment 
companies and to clarify the status of 


SECTION. 

4-27-626. Shares without certificates. 

4-27-627. Restriction on transfer of 
shares and other securi- 
ties. 

4-2'7-628. Expense of issue. 

4-27-629. [Reserved.] 


Part C: Subsequent Acquisition of 
Shares by Shareholder and 


Corporation 
SECTION. 
4-27-630. Shareholders’ preemptive 
rights. 


4-27-631. Corporation’s acquisition of its 
own shares. 
4-27-632 — 4-27-639. [Reserved.] 


Part D: Distributions 


SECTION. 
4-27-640. Distributions to shareholders. 


investment companies; and that adoption 
of Subchapter M of the Internal Revenue 
Code of 1986 is necessary to provide uni- 
form tax laws on both the State and Fed- 
eral levels for investment companies. 
Therefore, an emergency is hereby de- 
clared to exist and this act being neces- 
sary for the preservation of public peace, 
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health, and safety shall be in full force and 
effect from and after its passage and ap- 
proval.” 


Part A: SHARES 


4-27-601. Authorized shares. 


(a) The articles of incorporation must prescribe the classes of shares, 
the number of shares of each class that the corporation is authorized to 
issue, and a statement of the par value of the shares of each class or a 
statement that the shares of a class are to be without par value. If more 
than one (1) class of shares is authorized, the articles of incorporation 
must prescribe a distinguishing designation for each class, and, prior to 
the issuance of shares of a class, the preferences, limitations, and 
relative rights of that class must be described in the articles of 
incorporation. All shares of a class must have preferences, limitations, 
and relative rights identical with those of other shares of the same class 
except to the extent otherwise permitted by § 4-27-602. 

(b) The articles of incorporation must authorize (1) one or more 
classes of shares that together have unlimited voting rights, and (2) one 
or more classes of shares (which may be the same class or classes as 
those with voting rights) that together are entitled to receive the net 
assets of the corporation upon dissolution. 

(c) The articles of incorporation may authorize one (1) or more 
classes of shares that: 

(1) have special, conditional, or limited voting rights, or no right to 
vote, except to the extent prohibited by this chapter, or by the Arkansas 
Constitution, Article 12, § 8, which guarantees the right of all stock- 
holders to vote on a proposal to increase the capital stock or bond 
indebtedness of the corporation; 

(2) are redeemable or convertible as specified in the articles of 
incorporation (i) at the option of the corporation, the shareholder, or 
another person, or upon the occurrence of a designated event; (ii) for 
cash, indebtedness, securities, or other property; (iii) in a designated 
amount or in an amount determined in accordance with a designated 
formula or by reference to extrinsic data or events; 

(3) entitle the holders to distributions calculated in any manner, 
including dividends that may be cumulative, noncumulative, or par- 
tially cumulative; 

(4) have preference over any other class of shares with respect to 
distributions, including dividends and distributions upon the dissolu- 
tion of the corporation. 

(d) The description of the designations, preferences, limitations, and 
relative rights of share classes in subsection (c) of this section is not 
exhaustive. 

(e) The board of directors of an investment company may increase or 
decrease the aggregate number of shares of stock, or the number of 
shares of stock of any class, that the corporation has the authority to 
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issue, unless a provision has been legally included in the articles of 
incorporation of the corporation after May 1, 1989, prohibiting an act by 
the board of directors to increase or decrease the aggregate number of 
shares of stock or the number of shares of stock of any class that the 
corporation has authority to issue. 

(1) If the board of directors of an investment company increases or 
decreases the aggregate number of shares of stock or the number of 
shares of stock of any class that the corporation has the authority to 
issue in accordance with this subsection, the board of directors, before 
issuing any of the newly authorized stock, shall file articles supplemen- 
tary for recording with the Secretary of State. 

(2) Articles supplementary shall include: 

(i) Both as of immediately before the increase or decrease and as 
increased or decreased: (1) The total number of shares of stock of all 
classes that the corporation has authority to issue; (2) The number of 
shares of stock of each class; (3) The par value of the shares of stock 
of each class or a statement that the shares are without par value; 
and (4) If there are any shares of stock with par value, the aggregate 
par value of all the shares of all classes; 

Gi) A statement that the corporation is registered as an invest- 
ment company under the Investment Company Act of 1940; and 

Gui) A statement that the total number of shares of capital stock 
that the corporation has authority to issue has been increased or 
decreased by the board of directors in accordance with this subsec- 
tion. 

(3) In order to be filed, articles supplementary shall be accompanied 
by an opinion of legal counsel licensed in this state and familiar with 
the Investment Company Act of 1940 opining that the statements 
contained in subdivisions (e)(2)(ii1) and (111) of this section are correct to 
the best of such counsel’s knowledge and said articles supplementary 
shall be executed in the manner required by § 4-27-120. 


History. Acts 1987, No. 958, § 64-601; Act of 1940, referred to in this section, is 
1989, No. 583, § 2. codified as 15 U.S.C. §§ 80b-1 to 80b-21. 
U.S. Code. The Investment Company 


4-27-602. Terms of class or series determined by board of direc- 
tors. 


(a) If the articles of incorporation so provide, the board of directors 
may determine, in whole or part, the preferences, limitations, and 
relative rights (within the limits set forth in § 4-27-601) of (1) any class 
of shares before the issuance of any shares of that class or (2) one or 
more series within a class before the issuance of any shares of that 
series. 

(b) Each series of a class must be given a distinguishing designation. 

(c) All shares of a series must have preferences, limitations, and 
relative rights identical with those of other shares of the same series 
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and, except to the extent otherwise provided in the description of the 
series, with those of other series of the same class. 

(d) Before issuing any shares of a class or series created under this 
section, the corporation must deliver to the Secretary of State for filing 
articles of amendment, which are effective without shareholder action, 
that set forth: 

(1) the name of the corporation; 

(2) the text of the amendment determining the terms of the class or 
series of shares; 

(3) the date it was adopted; and 

(4) a statement that the amendment was duly adopted by the board 
of directors. 


History. Acts 1987, No. 958, § 64-602. 


4-2'7-603. Issued and outstanding shares. 


(a) A corporation may issue the number of shares of each class or 
series authorized by the articles of incorporation. Shares that are 
issued are outstanding shares until they are reacquired, redeemed, 
converted, or cancelled. 

(b) The reacquisition, redemption, or conversion of outstanding 
shares is subject to the limitations of subsection (c) of this section and 
to § 4-27-640. 

(c) At all times that shares of the corporation are outstanding, one or 
more shares that together have unlimited voting rights and one or more 
shares that together are entitled to receive the net assets of the 
corporation upon dissolution must be outstanding. 


History. Acts 1987, No. 958, § 64-603. 


4-27-604. Fractional shares. 


(a) A corporation may: 

(1) issue fractions of a share or pay in money the value of fractions of 
a share; 

(2) arrange for disposition of fractional shares by the shareholders; 

(3) issue scrip in registered or bearer form entitling the holder to 
receive a full share upon surrendering enough scrip to equal a full 
share. 

(b) Each certificate representing scrip must be conspicuously labeled 
“scrip” and must contain the information required by § 4-27-625(b). 

(c) The holder of a fractional share is entitled to exercise the rights of 
a shareholder, including the right to vote, to receive dividends, and to 
participate in the assets of the corporation upon liquidation. The holder 
of scrip is not entitled to any of these rights unless the scrip provides for 
them. 

(d) The board of directors may authorize the issuance of scrip subject 
to any condition considered desirable, including: 
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(1) that the scrip will become void if not exchanged for full shares 
before a specified date; and 

(2) that the shares for which the scrip is exchangeable may be sold 
and the proceeds paid to the scripholders. 


History. Acts 1987, No. 958, § 64-604. 


4-27-605 — 4-27-619. [Reserved.| 
Part B: ISSUANCE OF SHARES 


4-27-620. Subscription for shares before incorporation. 


(a) A subscription for shares entered into before incorporation is 
irrevocable for six months unless the subscription agreement provides 
a longer or shorter period or all the subscribers agree to revocation. 

(b) The board of directors may determine the payment terms of 
subscription for shares that were entered into before incorporation, 
unless the subscription agreement specifies them. A call for payment by 
the board of directors must be uniform so far as practicable as to all 
shares of the same class or series, unless the subscription agreement 
specifies otherwise. 

(c) Shares issued pursuant to subscriptions entered into before 
incorporation are fully paid and nonassessable when the corporation 
receives the consideration specified in the subscription agreement. 

(d) If a subscriber defaults in payment of money or property under a 
subscription agreement entered into before incorporation, the corpora- 
tion may collect the amount owed as any other debt. Alternatively, 
unless the subscription agreement provides otherwise, the corporation 
may rescind the agreement and may sell the shares if the debt remains 
unpaid for more than 20 days after the corporation sends written 
demand for payment to the subscriber. 

(e) A corporation that issues shares pursuant to a subscription 
agreement entered into before incorporation must comply with § 4-27- 
621(b), (c), and (f). A subscription agreement entered into after incor- 
poration is a contract between the subscriber and the corporation 
subject to all of the provisions of § 4-27-621. 


History. Acts 1987, No. 958, § 64-605. 


4-27-621. Issuance of shares. 


(a) The powers granted in this section to the board of directors may 
be reserved to the shareholders by the articles of incorporation. 

(b) The board of directors may authorize shares to be issued for 
consideration consisting of money paid, labor done, or property actually 
received. Neither promissory notes nor the promise of future services 
shall constitute valid consideration for the issuance of shares. 

(c) Shares having a par value may not be issued for consideration 
less than the par value of such shares. 
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(d) Before the corporation issues shares, the board of directors must 
determine that the consideration received or to be received for shares to 
be issued is adequate. That determination by the board of directors is 
conclusive insofar as the adequacy of consideration for the issuance of 
shares relates to whether the shares are validly issued, fully paid, and 
nonassessable. 

(e) When the corporation receives the consideration for which the 
board of directors authorized the issuance of shares, the shares issued 
therefor are fully paid and nonassessable. 

(f) Shares may not be issued until the full amount of the consider- 
ation for the shares, fixed as provided by law, has been paid. 


History. Acts 1987, No. 958, § 64-606. 


4-27-622. Liability of shareholders. 


(a) A purchaser from a corporation of its own shares is not liable to 
the corporation or its creditors with respect to the shares except to pay 
the full consideration, fixed as provided by law, for which the shares 
were issued or were to be issued. 

(b) Unless otherwise provided in the articles of incorporation, a 
shareholder of a corporation is not personally liable for the acts or debts 
of the corporation except that he may become personally liable by 
reason of his own acts or conduct. 


History. Acts 1987, No. 958, § 64-607. 
CASE NOTES 


Shareholder Not Liable. district court properly dismissed the tele- 
Because the television network failed to vision network’s claim against the com- 
allege any facts that would make the munications company. Retro TV Network, 


communications company liable for the Inc. v. Luken Communs., LLC, 696 F.3d 
broadcasting company’s obligations under 766 (8th Cir. 2012). 
an intellectual property agreement, the 


4-27-623. Share dividends. 


(a) Unless the articles of incorporation provide otherwise, shares 
may be issued pro rata and without consideration to the corporation’s 
shareholders or to the shareholders of one (1) or more classes or series. 
An issuance of shares under this subsection is a share dividend. 

(b) Shares of one class or series may not be issued as a share 
dividend in respect of shares of another class or series unless (1) the 
articles of incorporation so authorize, (2) a majority of the votes entitled 
to be cast by the class or series to be issued approve the issue, or (3) 
there are no outstanding shares of the class or series to be issued. 

(c) If the board of directors does not fix the record date for determin- 
ing shareholders entitled to a share dividend, it is the date the board of 
directors authorizes the share dividend. 
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History. Acts 1987, No. 958, § 64-608. 


4-27-624. Share options. 


A corporation may issue rights, options, or warrants for the purchase 
of shares of the corporation. The board of directors shall determine the 
terms upon which the rights, options, or warrants are issued, their form 
and content, and the consideration for which the shares are to be 
issued. 


History. Acts 1987, No. 958, § 64-609. 


4-27-625. Form and content of certificates. 


(a) Shares may but need not be represented by certificates. Unless 
this chapter or another statute expressly provides otherwise, the rights 
and obligations of shareholders are identical whether or not their 
shares are represented by certificates. 

(b) At a minimum each share certificate must state on its face: 

(1) the name of the issuing corporation and that it is organized under 
the law of this state; 

(2) the name of the person to whom issued; 

(3) the number and class of shares and the designation of the series, 
if any, the certificate represents; and 

(4) the par value of the shares, or if the shares have no par value, a 
statement of such fact. 

(c) If the issuing corporation is authorized to issue different classes of 
shares or different series within a class, the designations, relative 
rights, preferences, and limitations applicable to each class and the 
variations in rights, preferences, and limitations determined for each 
series (and the authority of the board of directors to determine 
variations for future series) must be summarized on the front or back of 
each certificate. Alternatively, each certificate may state conspicuously 
on its front or back that the corporation will furnish the shareholder 
this information on request in writing and without charge. 

(d) Each share certificate (1) must be signed (either manually or in 
facsimile) by two officers designated in the bylaws or by the board of 
directors and (2) must bear the corporate seal or its facsimile. 

(e) If the person who signed (either manually or in facsimile) a share 
certificate no longer holds office when the certificate is issued, the 
certificate is nevertheless valid. 


History. Acts 1987, No. 958, § 64-610. 


4-27-626. Shares without certificates. 


(a) Unless the articles of incorporation or bylaws provide otherwise, 
the board of directors of a corporation may authorize the issue of some 
or all the shares of any or all of its classes or series without certificates. 
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The authorization does not affect shares already represented by certifi- 
cates until they are surrendered to the corporation. 

(b) Within a reasonable time after the issue or transfer of shares 
without certificates, the corporation shall send the shareholder a 
written statement of the information required on certificates by § 4- 
27-625(b) and (c), and, if applicable, § 4-27-627. 


History. Acts 1987, No. 958, § 64-611; 
1987 (1st Ex. Sess.), No. 11, § 3. 


4-27-627. Restriction on transfer of shares and other securities. 


(a) The articles of incorporation, bylaws, an agreement among share- 
holders, or an agreement between shareholders and the corporation 
may impose restrictions on the transfer or registration of transfer of 
shares of the corporation. A restriction does not affect shares issued 
before the restriction was adopted unless the holders of the shares are 
parties to the restriction agreement or voted in favor of the restriction. 

(b) A restriction on the transfer or registration of transfer of shares 
is valid and enforceable against the holder or a transferee of the holder 
if the restriction is authorized by this section and its existence is noted 
conspicuously on the front or back of the certificate or is contained in 
the information statement required by § 4-27-626(b). Unless so noted, 
a restriction is not enforceable against a person without knowledge of 
the restriction. 

(c) Arestriction on the transfer or registration of transfer of shares is 
authorized: 

(1) to maintain the corporation’s status when it is dependent on the 
number or identity of its shareholders; 

(2) to preserve exemptions under federal or state securities law; 

(3) for any other reasonable purpose. 

(d) A restriction on the transfer or registration of transfer of shares 
may: 

(1) obligate the shareholder first to offer the corporation or other 
persons (separately, consecutively, or simultaneously) an opportunity to 
acquire the restricted shares; 

(2) obligate the corporation or other persons (separately, consecu- 
tively, or simultaneously) to acquire the restricted shares; 

(3) require the corporation, the holders of any class of its shares, or 
another person to approve the transfer of the restricted shares, if the 
requirement is not manifestly unreasonable; 

(4) prohibit the transfer of the restricted shares to designated 
persons or classes of persons, if the prohibition is not manifestly 
unreasonable. 

(e) For purposes of this section, “shares” includes a security convert- 
ible into or carrying a right to subscribe for or acquire shares. 


History. Acts 1987, No. 958, § 64-612; 
1987 (1st Ex. Sess.), No. 11, § 4. 
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4-27-628. Expense of issue. 


A corporation may pay the expenses of selling or underwriting its 
shares, and of organizing or reorganizing the corporation, from the 
consideration received for shares. 


History. Acts 1987, No. 958, § 64-613. 


4-27-629. [Reserved.] 


Part C: SuBSEQUENT ACQUISITION OF SHARES BY SHAREHOLDER AND 
CORPORATION 


4-27-6300. Shareholders’ preemptive rights. 


(a) The shareholders of a corporation do not have a preemptive right 
to acquire the corporation’s unissued shares except to the extent the 
articles of incorporation so provide. 

(b) A statement included in the articles of incorporation that “the 
corporation elects to have preemptive rights” (or words of similar 
import) means that the following principles apply except to the extent 
the articles of incorporation expressly provide otherwise: 

(1) The shareholders of the corporation have a preemptive right, 
granted on uniform terms and conditions prescribed by the board of 
directors to provide a fair and reasonable opportunity to exercise the 
right, to acquire proportional amounts of the corporation’s unissued 
shares upon the decision of the board of directors to issue them. 

(2) A shareholder may waive his preemptive right. A waiver evi- 
denced by a writing is irrevocable even though it is not supported by 
consideration. 

(3) There is no preemptive right with respect to: 

(i) shares issued as compensation to directors, officers, agents, or 
employees of the corporation, its subsidiaries or affiliates; 

(11) shares issued to satisfy conversion or option rights created to 
provide compensation to directors, officers, agents, or employees of 
the corporation, its subsidiaries or affiliates; 

(iii) shares authorized in articles of incorporation that are issued 
within six (6) months from the effective date of incorporation; 

(iv) shares sold otherwise than for money. 

(4) Holders of shares of any class without general voting rights but 
with preferential rights to distributions or assets have no preemptive 
rights with respect to shares of any class. 

(5) Holders of shares of any class with general voting rights but 
without preferential rights to distributions or assets have no preemp- 
tive rights with respect to shares of any class with preferential rights to 
distributions or assets unless the shares with preferential rights are 
convertible into or carry a right to subscribe for or acquire shares 
without preferential rights. 

(6) Shares subject to preemptive rights that are not acquired by 
shareholders may be issued to any person for a period of one (1) year 
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after being offered to shareholders at a consideration set by the board 
of directors that is not lower than the consideration set for the exercise 
of preemptive rights. An offer at a lower consideration or after the 
expiration of one year is subject to the shareholders’ preemptive rights. 

(c) For purposes of this section, “shares” includes a security convert- 
ible into or carrying a right to subscribe for or acquire shares. 


History. Acts 1987, No. 958, § 64-614. 
RESEARCH REFERENCES 


Ark. L. Rev. Note, Hall v. Staha: Ar- and Analyze the Issue of Excessive Execu- 
kansas Courts Adopt the Business Judg- tive Compensation, 47 Ark. L. Rev. 959. 
ment Rule as a Tool of Judicial Review 


4-27-631. Corporation’s acquisition of its own shares. 


(a) Acorporation may acquire its own shares, and shares so acquired 
constitute authorized but unissued shares. 

(b) If the articles of incorporation prohibit the reissue of acquired 
shares, the number of authorized shares is reduced by the number of 
shares acquired, effective upon amendment of the articles of incorpo- 
ration. 

(c) The board of directors may adopt articles of amendment under 
this section without shareholder action and deliver them to the Secre- 
tary of State for filing. The articles must set forth: 

(1) the name of the corporation; 

(2) the reduction in the number of authorized shares, itemized by 
class and series; and 

(3) the total number of authorized shares, itemized by class and 
series, remaining after reduction of the shares. 


History. Acts 1987, No. 958, § 64-615. 


4-27-632 — 4-27-639. [Reserved.]| 
Part D: DIsTRIBUTIONS 


4-27-640. Distributions to shareholders. 


(a) Aboard of directors may authorize and the corporation may make 
distributions to its shareholders subject to restriction by the articles of 
incorporation and the limitation in subsection (c) of this section. 

(b) Ifthe board of directors does not fix the record date for determin- 
ing shareholders entitled to a distribution (other than one involving a 
repurchase or reacquisition of shares), it is the date the board of 
directors authorizes the distribution. 

(c) No distribution may be made if, after giving it effect: 

(1) The corporation would not be able to pay its debts as they become 
due in the usual course of business; or 
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(2) The corporation’s total assets would be less than the sum of its 
total liabilities plus (unless the articles of incorporation permit other- 
wise) the amount that would be needed, if the corporation were to be 
dissolved at the time of the distribution, to satisfy the preferential 
rights upon dissolution of shareholders whose preferential rights are 
superior to those receiving the distribution. 

(d) The board of directors may base a determination that a distribu- 
tion is not prohibited under subsection (c) of this section either on 
financial statements prepared on the basis of accounting practices and 
principles that are reasonable in the circumstances or on a fair 
valuation or other method that is reasonable in the circumstances. 

(e) The effect of a distribution under subsection (c) of this section is 
measured: 

(1) in the case of distribution by purchase, redemption, or other 
acquisition of the corporation’s shares, as of the earlier of (i) the date 
money or other property is transferred or debt incurred by the corpo- 
ration or (1i) the date the shareholder ceases to be a shareholder with 
respect to the acquired shares; 

(2) in the case of any other distribution of indebtedness, as of the 
date the indebtedness is distributed; and 

(3) in all other cases, as of (1) the date the distribution is authorized 
if the payment occurs within one hundred twenty (120) days after the 
date of authorization or (ii) the date the payment is made if it occurs 
more than one hundred twenty (120) days after the date of authoriza- 
tion. 

(f) A corporation’s indebtedness to a shareholder incurred by reason 
of a distribution made in accordance with this section is at parity with 
the corporation’s indebtedness to its general, unsecured creditors 
except to the extent subordinated by agreement. 

(g) If the articles of incorporation or bylaws of an investment 
company so provide, the board of directors may delegate to a committee 
of the board of directors, or to the officers of the corporation, the 
authority to determine the amount of, to declare, and to distribute 
dividends in accordance with the policies adopted by the board of 
directors. 


History. Acts 1987, No. 958, § 64-616; 
1989, No. 583, § 4. 


SUBCHAPTER 7 — SHAREHOLDERS 


Part A: Meetings SECTION. 
4-27-708 — 4-27-719. [Reserved.] 

SECTION. 
4-27-701. Annual meeting. Part B: Voting 
4-27-702. Special meeting. 
4-27-703. Court-ordered meeting. SECTION. 
4-27-704. Action without meeting. 4-27-720. Shareholders’ list for meeting. 
4-27-705. Notice of meeting. 4-27-721. Voting entitlement of shares. 
4-27-706. Waiver of notice. 4-27-722. Proxies. 


4-27-707. Record date. 4-27-723. Shares held by nominees. 


4-27-701 


SECTION. 

4-27-724. Corporation’s acceptance of 
votes. 

Quorum and voting require- 
ments for voting groups. 

Action by single and multiple 
voting groups. 

Greater quorum or voting re- 
quirements. 

Voting for directors — Cumula- 
tive voting. 

[Reserved.| 


4-27-7205. 
4-27-726. 
4-27-727. 
4-27-728. 


4-27-729. 


Effective Dates. Acts 1989, No. 583, 
§ 8: Mar. 15, 1989. Emergency clause pro- 
vided: “It is hereby found and determined 
by the General Assembly that present law 
has no provisions for registered invest- 
ment companies; that such laws are 
needed to properly govern investment 
companies and to clarify the status of 
investment companies; and that adoption 
of Subchapter M of the Internal Revenue 
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Part C: Voting Trusts and 
Agreements 


SECTION. 

4-27-730. Voting trusts. 
4-27-731. Voting agreements. 
4-27-732 — 4-27-739. [Reserved.] 


Part D: Derivative Proceedings 


SECTION. 
4-27-740. Procedure in derivative pro- 
ceedings. 


Code of 1986 is necessary to provide uni- 
form tax laws on both the State and Fed- 
eral levels for investment companies. 
Therefore, an emergency is hereby de- 
clared to exist and this act being neces- 
sary for the preservation of public peace, 
health, and safety shall be in full force and 
effect from and after its passage and ap- 
proval.” 

Acts 2007, No. 638, § 70: Sept. 1, 2007. 


Part A: MEETINGS 


4-27-701. Annual meeting. 


(a) Acorporation shall hold a meeting of shareholders annually at a 
time stated in or fixed in accordance with the bylaws. 

(b) Annual shareholders’ meetings may be held in or out of this state 
at the place stated in or fixed in accordance with the bylaws. If no place 
is stated in or fixed in accordance with the bylaws, annual meetings 
shall be held at the corporation’s principal office. 

(c) The failure to hold an annual meeting at the time stated in or 
fixed in accordance with a corporation’s bylaws does not affect the 


validity of any corporate action. 


(d) If the articles of incorporation or bylaws of an investment 


company so provide, the corporation is not required to hold an annual 
meeting in any year in which no action is to be taken which requires a 
vote of shareholders under the Investment Company Act of 1940, unless 
a meeting is called by more than fifty percent (50%) of the holders of all 
classes of shares of the corporation or by more than fifty percent (50%) 
of the board of directors. 


History. Acts 1987, No. 958, § 64-701; 
PISO TINOWOGS, So: 
U.S. Code. The Investment Company 


Act of 1940, referred to in this section, is 
codified as 15 U.S.C. §§ 80b-1 to 80b-21. 
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4-27-702. Special meeting. 


(a) A corporation shall hold a special meeting of shareholders: 

(1) on call of its board of directors or the person or persons authorized 
to do so by the articles of incorporation or bylaws; or 

(2) if the holders of at least ten percent (10%) of all the votes entitled 
to be cast on any issue proposed to be considered at the proposed special 
meeting sign, date, and deliver to the corporation’s secretary one (1) or 
more written demands for the meeting describing the purpose or 
purposes for which it is to be held. 

(b) If not otherwise fixed under § 4-27-7083 or § 4-27-707, the record 
date for determining shareholders entitled to demand a special meeting 
is the date the first shareholder signs the demand. 

(c) Special shareholders’ meetings may be held in or out of this state 
at the place stated in or fixed in accordance with the bylaws. If no place 
is stated or fixed in accordance with the bylaws, special meetings shall 
be held at the corporation’s principal office. 

(d) Only business within the purpose or purposes described in the 
meeting notice required by § 4-27-705(c) may be conducted at a special 
shareholders’ meeting. 


History. Acts 1987, No. 958, § 64-702. 


4-27-703. Court-ordered meeting. 


(a) The circuit court of the county where a corporation’s principal 
office is located or the Pulaski County Circuit Court, if the corporation 
does not have a principal office in this state, may summarily order a 
meeting to be held: 

(1) on application of any shareholder of the corporation entitled to 
participate in an annual meeting if an annual meeting was not held 
within the earlier of six (6) months after the end of the corporation’s 
fiscal year or fifteen (15) months after its last annual meeting; or 

(2) on application of a shareholder who signed a demand for a special 
meeting valid under § 4-27-702, if: 

(1) notice of the special meeting was not given within thirty (30) 
days after the date the demand was delivered to the corporation’s 
secretary; or 

(ii) the special meeting was not held in accordance with the notice. 
(b) The court may fix the time and place of the meeting, determine 

the shares entitled to participate in the meeting, specify a record date 
for determining shareholders entitled to notice of and to vote at the 
meeting, prescribe the form and content of the meeting notice, fix the 
quorum required for specific matters to be considered at the meeting (or 
direct that the votes represented at the meeting constitute a quorum for 
action on those matters), and enter other orders necessary to accom- 
plish the purpose or purposes of the meeting. 


History. Acts 1987, No. 958, § 64-703; 
2007, No. 638, § 8. 
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4-27-704. Action without meeting. 


(a) Action on proposals to increase the capital stock or bond indebt- 
edness of a corporation may be taken without a meeting of shareholders 
if one (1) or more written consents, setting forth the action so taken, 
shall be signed by all of the shareholders of the corporation. Any other 
action required or permitted by this chapter to be taken at a meeting of 
shareholders may be taken without a meeting if one (1) or more written 
consents, setting forth the action so taken, shall be signed by the 
holders of outstanding shares having not less than the minimum 
number of votes that would be necessary to authorize or take such 
action at a meeting at which all shares entitled to vote thereon were 
present and voted. Any written consent executed by one (1) or more 
shareholders pursuant to this section shall be delivered to the corpora- 
tion for inclusion in the minutes or filing with the corporate records. 

(b) If not otherwise fixed under § 4-27-7083 or § 4-27-707, the record 
date for determining shareholders entitled to take action without a 
meeting is the date the first shareholder signs the consent under 
subsection (a) of this section. 

(c) A consent signed under this section has the effect of a meeting 
vote and may be described as such in any document. 

(d) If this chapter requires that notice of proposed action be given to 
nonvoting shareholders and the action is to be taken by written consent 
of the voting shareholders, the corporation must give its nonvoting 
shareholders written notice of the proposed action at least ten (10) days 
before the action is taken. The notice must contain or be accompanied 
by the same material that, under this chapter, would have been 
required to be sent to nonvoting shareholders in a notice of meeting at 
which the proposed action would have been submitted to the sharehold- 
ers for action. 


History. Acts 1987, No. 958, § 64-704. 


4-27-705. Notice of meeting. 


(a) A corporation shall notify shareholders of the date, time, and 
place of each annual and special shareholders’ meeting no fewer than 
sixty (60) nor more than seventy-five (75) days before the meeting date 
if a proposal to increase the authorized capital stock or bond indebted- 
ness of the corporation is to be submitted, and no fewer than ten (10) 
nor more than sixty (60) days before the meeting date in all other cases. 
Unless this chapter or the articles of incorporation require otherwise, 
the corporation is required to give notice only to shareholders entitled 
to vote at the meeting. 

(b) Unless this chapter or the articles of incorporation require 
otherwise, notice of an annual meeting need not include a description of 
the purpose or purposes for which the meeting is called. 

(c) Notice of a special meeting must include a description of the 
purpose or purposes for which the meeting is called. For purposes of 


this section, an annual meeting at which a proposal to increase the 
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authorized capital stock or bond indebtedness of the corporation is to be 
submitted shall be deemed a special meeting. 

(d) If not otherwise fixed under § 4-27-703 or § 4-27-707, the record 
date for determining shareholders entitled to notice of and to vote at an 
annual or special shareholders’ meeting is the day before the first notice 
is delivered to shareholders. 

(e) Unless the bylaws require otherwise, if an annual or special 
shareholders’ meeting is adjourned to a different date, time, or place, 
notice need not be given of the new date, time, or place if the new date, 
time, or place is announced at the meeting before adjournment. If a new 
record date for the adjourned meeting is or must be fixed under 
§ 4-27-707, however, notice of the adjourned meeting must be given 
under this section to persons who are shareholders as of the new record 
date. 


History. Acts 1987, No. 958, § 64-705; 
1987 (1st Ex. Sess.), No. 11, § 4[4A]. 


4-27-706. Waiver of notice. 


(a) Ashareholder may waive any notice required by this chapter, the 
articles of incorporation, or bylaws before or after the date and time 
stated in the notice. The waiver must be in writing, be signed by the 
shareholder entitled to the notice, and be delivered to the corporation 
for inclusion in the minutes or filing with the corporate records. 

(b) A shareholder’s attendance at a meeting: 

(1) waives objection to lack of notice or defective notice of the 
meeting, unless the shareholder at the beginning of the meeting objects 
to holding the meeting or transacting business at the meeting; 

(2) waives objection to consideration of a particular matter at the 
meeting that is not within the purpose or purposes described in the 
meeting notice, unless the shareholder objects to considering the 
matter when it is presented. 


History. Acts 1987, No. 958, § 64-706. 


4-27-707. Record date. 


(a) The bylaws may fix or provide the manner of fixing the record 
date for one (1) or more voting groups in order to determine the 
shareholders entitled to notice of a shareholders’ meeting, to demand a 
special meeting, to vote, or to take any other action. If the bylaws do not 
fix or provide for fixing a record date, the board of directors of the 
corporation may fix a future date as the record date. 

(b) A record date fixed under this section may not be more than 
seventy (70) days before the meeting or action requiring a determina- 
tion of shareholders. 

(c) A determination of shareholders entitled to notice of or to vote at 
a shareholders’ meeting is effective for any adjournment of the meeting 
unless the board of directors fixes a new record date, which it must do 
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if the meeting is adjourned to a date more than one hundred twenty 
(120) days after the date fixed for the original meeting. 

(d) If a court orders a meeting adjourned to a date more than one 
hundred twenty (120) days after the date fixed for the original meeting, 
it may provide that the original record date continues in effect or it may 
fix a new record date. 


History. Acts 1987, No. 958, § 64-707. 


4-27-708 — 4-27-719. [Reserved.] 
Part B: VotTINnG 


4-27-720. Shareholders’ list for meeting. 


(a) After fixing a record date for a meeting, a corporation shall 
prepare an alphabetical list of the names of all its shareholders who are 
entitled to notice of a shareholders’ meeting. The list must be arranged 
by voting group (and within each voting group by class or series of 
shares) and show the address of and number of shares held by each 
shareholder. 

(b) The shareholders’ list must be available for inspection by any 
shareholder, beginning two (2) business days after notice of the meeting 
is given for which the list was prepared and continuing through the 
meeting, at the corporation’s principal office or at a place identified in 
the meeting notice in the city where the meeting will be held. A 
shareholder, his agent, or attorney is entitled on written demand to 
inspect and, subject to the requirements of § 4-27-1602(c), to copy the 
list, during regular business hours and at his expense, during the 
period it is available for inspection. 

(c) The corporation shall make the shareholders’ list available at the 
meeting, and any shareholder, his agent, or attorney is entitled to 
inspect the list at any time during the meeting or any adjournment. 

(d) If the corporation refuses to allow a shareholder, his or her agent, 
or attorney to inspect the shareholders’ list before or at the meeting or 
copy the list as permitted by subsection (b) of this section, the circuit 
court of the county where a corporation’s principal office is located or 
the Pulaski County Circuit Court, if the corporation does not have a 
principal office in this state, on application of the shareholder, may 
summarily order the inspection or copying at the corporation’s expense 
and may postpone the meeting for which the list was prepared until the 
inspection or copying is complete. 

(e) Refusal or failure to prepare or make available the shareholders’ 
list does not affect the validity of action taken at the meeting. 


History. Acts 1987, No. 958, § 64-708; 
2007, No. 638, § 9. 
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4-27-721. Voting entitlement of shares. 


(a) Except as provided in subsections (b) and (c) of this section or 
unless the articles of incorporation provide otherwise, each outstanding 
share, regardless of class, is entitled to one (1) vote on each matter 
voted on at a shareholders’ meeting. Only shares are entitled to vote. 

(b) Absent special circumstances, the shares of a corporation are not 
entitled to vote if they are owned, directly or indirectly, by a second 
corporation, domestic or foreign, and the first corporation owns, directly 
or indirectly, a majority of the shares entitled to vote for directors of the 
second corporation. 

(c) Subsection (b) of this section does not limit the power of a 
corporation to vote any shares, including its own shares, held by it in a 
fiduciary capacity. , 

(d) Redeemable shares are not entitled to vote after notice of redemp- 
tion is mailed to the holders and a sum sufficient to redeem the shares 
has been deposited with a bank, trust company, or other financial 
institution under an irrevocable obligation to pay the holders the 
redemption price on surrender of the shares. 


History. Acts 1987, No. 958, § 64-709. 


4-27-722. Proxies. 


(a) A shareholder may vote his shares in person or by proxy. 

(b) A shareholder may appoint a proxy to vote or otherwise act for 
him by signing an appointment form, either personally or by his 
attorney-in-fact. 

(c) An appointment of a proxy is effective when received by the 
secretary or other officer or agent authorized to tabulate votes. An 
appointment is valid for eleven (11) months unless a longer period is 
expressly provided in the appointment form. 

(d) An appointment of a proxy is revocable by the shareholder unless 
the appointment form conspicuously states that it is irrevocable and the 
appointment is coupled with an interest. Appointments coupled with an 
interest include the appointment of: 

(1) a pledgee; 

(2) a person who purchased or agreed to purchase the shares; 

(3) a creditor of the corporation who extended its credit under terms 
requiring the appointment; 

(4) an employee of the corporation whose employment contract 
requires the appointment; or 

(5) a party to a voting agreement created under § 4-27-7831. 

(e) The death or incapacity of the shareholder appointing a proxy 
does not affect the right of the corporation to accept the proxy’s 
authority unless notice of the death or incapacity is received by the 
secretary or other officer or agent authorized to tabulate votes before 
the proxy exercises his authority under the appointment. 
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(f) An appointment made irrevocable under subsection (d) of this 
section is revoked when the interest with which it is coupled is 
extinguished. 

(¢) A transferee for value of shares subject to an irrevocable appoint- 
ment may revoke the appointment if he did not know of its existence 
when he acquired the shares and the existence of the irrevocable 
appointment was not noted conspicuously on the certificate represent- 
ing the shares or on the information statement for shares without 
certificates. 

(h) Subject to § 4-27-724 and to any express limitation on the proxy’s 
authority appearing on the face of the appointment form, a corporation 
is entitled to accept the proxy’s vote or other action as that of the 
shareholder making the appointment. 


History. Acts 1987, No. 958, § 64-710; 
1987 (1st Ex. Sess.), No. 11, § 5. 


CASE NOTES 


Cited: Reynolds Health Care Servs. v. 
HMNH, Inc., 364 Ark. 168, 217 S.W.3d 
797 (2005). 


4-27-723. Shares held by nominees. 


(a) A corporation may establish a procedure by which the beneficial 
owner of shares that are registered in the name of a nominee is 
recognized by the corporation as the shareholder. The extent of this 
recognition may be determined in the procedure. 

(b) The procedure may set forth: 

(1) the types of nominees to which it applies; 

(2) the rights or privileges that the corporation recognizes in a 
beneficial owner; 

(3) the manner in which the procedure is selected by the nominee; 

(4) the information that must be provided when the procedure is 
selected; 

(5) the period for which selection of the procedure is effective; and 

(6) other aspects of the rights and duties created. 


History. Acts 1987, No. 958, § 64-711. 


4-27-724. Corporation’s acceptance of votes. 


(a) If the name signed on a vote, consent, waiver, or proxy appoint- 
ment corresponds to the name of a shareholder, the corporation if acting 
in good faith is entitled to accept the vote, consent, waiver, or proxy 
appointment and give it effect as the act of the shareholder. 

(b) If the name signed on a vote, consent, waiver, or proxy appoint- 
ment does not correspond to the name of its shareholder, the corpora- 
tion if acting in good faith is nevertheless entitled to accept the vote, 
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consent, waiver, or proxy appointment and give it effect as the act of the 
shareholder if: 

(1) the shareholder is an entity and the name signed purports to be 
that of an officer or agent of the entity; 

(2) the name signed purports to be that of an administrator, executor, 
guardian, or conservator representing the shareholder and, if the 
corporation requests, evidence of fiduciary status acceptable to the 
corporation has been presented with respect to the vote, consent, 
waiver, or proxy appointment; 

(3) the name signed purports to be that of a receiver or trustee in 
bankruptcy of the shareholder and, if the corporation requests, evi- 
dence of this status acceptable to the corporation has been presented 
with respect to the vote, consent, waiver, or proxy appointment; 

(4) the name signed purports to be that of a pledgee, beneficial 
owner, or attorney-in-fact of the shareholder and, if the corporation 
requests, evidence acceptable to the corporation of the signatory’s 
authority to sign for the shareholder has been presented with respect to 
the vote, consent, waiver, or proxy appointment; 

(5) two (2) or more persons are the shareholder as cotenants or 
fiduciaries and the name signed purports to be the name of at least one 
(1) of the coowners and the person signing appears to be acting on 
behalf of all the coowners. 

(c) The corporation is entitled to reject a vote, consent, waiver, or 
proxy appointment if the secretary or other officer or agent authorized 
to tabulate votes, acting in good faith, has reasonable basis for doubt 
about the validity of the signature on it or about the signatory’s 
authority to sign for the shareholder. 

(d) The corporation and its officer or agent who accepts or rejects a 
vote, consent, waiver, or proxy appointment in good faith and in 
accordance with the standards of this section are not liable in damages 
to the shareholder for the consequences of the acceptance or rejection. 

(e) Corporate action based on the acceptance or rejection of a vote, 
consent, waiver, or proxy appointment under this section is valid unless 
a court of competent jurisdiction determines otherwise. 


History. Acts 1987, No. 958, § 64-712. 


4-27-725. Quorum and voting requirements for voting groups. 


(a) Shares entitled to vote as a separate voting group may take 
action on a matter at a meeting only if a quorum of those shares exists 
with respect to that matter. Unless the articles of incorporation or this 
chapter provide otherwise, a majority of the votes entitled to be cast on 
the matter by the voting group constitutes a quorum of that voting 
group for action on that matter. 

(b) Once a share is represented for any purpose at a meeting, it is 
deemed present for quorum purposes for the remainder of the meeting 
and for any adjournment of that meeting unless a new record date is or 
must be set for that adjourned meeting. 
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(c) If a quorum exists, action on a matter (other than the election of 
directors) by a voting group is approved if the votes cast within the 
voting group favoring the action exceed the votes cast opposing the 
action, unless the articles of incorporation or this chapter require a 
greater number of affirmative votes. 

(d) An amendment of articles on incorporation adding, changing, or 
deleting a quorum or voting requirement for a voting group greater 
than specified in subsection (a) or (c) of this section is governed by 
§ 4-27-727. 

(e) The election of directors is governed by § 4-27-728. 


History. Acts 1987, No. 958, § 64-713. 


4-27-726. Action by single and multiple voting groups. 


(a) If the articles of incorporation or this chapter provide for voting 
by a single voting group on a matter, action on that matter is taken 
when voted upon by that voting group as provided in § 4-27-725. 

(b) If the articles of incorporation or this chapter provide for voting 
by two (2) or more voting groups on a matter, action on that matter is 
taken only when voted upon by each of those voting groups counted 
separately as provided in § 4-27-725. Action may be taken by one (1) 
voting group on a matter even though no action is taken by another 
voting group entitled to vote on the matter. 


History. Acts 1987, No. 958, § 64-714. 


4-27-727. Greater quorum or voting requirements. 


(a) The articles of incorporation may provide for a greater quorum or 
voting requirement for shareholders (or voting groups of shareholders) 
than is provided for by this chapter. 

(b) An amendment to the articles of incorporation that adds, 
changes, or deletes a greater quorum or voting requirement must meet 
the same quorum requirement and be adopted by the same vote and 
voting groups required to take action under the quorum and voting 
requirements then in effect or proposed to be adopted, whichever is 
greater. 


History. Acts 1987, No. 958, § 64-715. 


4-27-728. Voting for directors — Cumulative voting. 


(a) Unless otherwise provided in the articles of incorporation, direc- 
tors are elected by a plurality of the votes cast by the shares entitled to 
vote in the election at a meeting at which a quorum is present. 

(b) Shareholders do not have a right to cumulate their votes for 
directors unless the articles of incorporation so provide. 

(c) Astatement included in the articles of incorporation that “[all] [a 
designated voting group of] shareholders are entitled to cumulate their 
votes for directors” (or words of similar import) means that the 
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shareholders designated are entitled to multiply the number of votes 
they are entitled to cast by the number of directors for whom they are 
entitled to vote and cast the product for a single candidate or distribute 
the product among two (2) or more candidates. 

(d) Shares otherwise entitled to vote cumulatively may not be voted 
cumulatively at a particular meeting unless: 

(1) the meeting notice or proxy statement accompanying the notice 
states conspicuously that cumulative voting is authorized; or 

(2) ashareholder who has the right to cumulate his votes gives notice 
to the corporation not less than forty-eight (48) hours before the time 
set for the meeting of his intent to cumulate his votes during the 
meeting, and if one (1) shareholder gives this notice all other share- 
holders in the same voting group participating in the election are 
entitled to cumulate their votes without giving further notice. 


History. Acts 1987, No. 958, § 64-716; 
1987 (1st Ex. Sess.), No. 11, § 6. 


CASE NOTES 


Cumulative Voting. ness Corporation Act of 1987, § 4-27-101 
Bank holding company is not included et seq., because it was not mandated in 
within § 23-48-320, which governs cumu- the articles of incorporation. Bennett v. 


lative voting; therefore, cumulative voting Lonoke Bancshares, Inc., 356 Ark. 371, 
was not required in a bank holding com- 155 S.W.3d 15 (2004). 
pany created under the Arkansas Busi- 


4-27-729. [Reserved.| 
Part C: Votinc Trusts AND AGREEMENTS 


4-27-730. Voting trusts. 


(a) One (1) or more shareholders may create a voting trust, confer- 
ring on a trustee the right to vote or otherwise act for them, by signing 
an agreement setting out the provisions of the trust (which may include 
anything consistent with its purpose) and transferring their shares to 
the trustee. When a voting trust agreement is signed, the trustee shall 
prepare a list of the names and addresses of all owners of beneficial 
interests in the trust, together with the number and class of shares 
each transferred to the trust, and deliver copies of the list and 
agreement to the corporation’s principal office. 

(b) A voting trust becomes effective on the date the first shares 
subject to the trust are registered in the trustee’s name. A voting trust 
is valid for not more than ten (10) years after its effective date unless 
extended under subsection (c) of this section. 

(c) All or some of the parties to a voting trust may extend it for 
additional terms of not more than ten (10) years each by signing an 
extension agreement and obtaining the voting trustee’s written consent 
to the extension. An extension is valid for ten (10) years from the date 
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the first shareholder signs the extension agreement. The voting trustee 
must deliver copies of the extension agreement and list of beneficial 
owners to the corporation’s principal office. An extension agreement 
binds only those parties signing it. 


History. Acts 1987, No. 958, § 64-717. 


4-27-731. Voting agreements. 


(a) Two (2) or more shareholders may provide for the manner in 
which they will vote their shares by signing an agreement for that 
purpose. A voting agreement created under this section is not subject to 
the provisions of § 4-27-730. 

(b) A voting agreement created under this section is specifically 
enforceable. 


History. Acts 1987, No. 958, § 64-718. 
CASE NOTES 


Cited: Reynolds Health Care Servs. v. 
HMNH, Inc., 364 Ark. 168, 217 S.W.3d 
797 (2005). 


4-2°7-732 — 4-27-739. [Reserved.] 
Part D: DERIVATIVE PROCEEDINGS 


4-27-740. Procedure in derivative proceedings. 


(a) A person may not commence a proceeding in the right of a 
domestic or foreign corporation unless he was a shareholder of the 
corporation when the transaction complained of occurred or unless he 
became a shareholder through transfer by operation of law from one 
who was a shareholder at that time. 

(b) A complaint in a proceeding brought in the right of a corporation 
must be verified and allege with particularity the demand made, if any, 
to obtain action by the board of directors and either that the demand 
was refused or ignored or why he did not make the demand. Whether or 
not a demand for action was made, if the corporation commences an 
investigation of the changes made in the demand or complaint, the 
court may stay any proceeding until the investigation is completed. 

(c) A proceeding commenced under this section may not be discon- 
tinued or settled without the court’s approval. If the court determines 
that a proposed discontinuance or settlement will substantially affect 
the interest of the corporation’s shareholders or a class of shareholders, 
the court shall direct that notice be given the shareholders affected. 

(d) On termination of the proceeding the court may require the 
plaintiff to pay any defendant’s reasonable expenses (including counsel 
fees) incurred in defending the proceeding if it finds that the proceeding 
was commenced without reasonable cause. 
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(e) For purposes of this section, 
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4-27-740 


“shareholder” includes a beneficial 


owner whose shares are held in a voting trust or held by a nominee on 


his behalf. 


History. Acts 1987, No. 958, § 64-719; 
1987 (1st Ex. Sess.), No. 11, § 7. 


CASE NOTES 


In General. 

Where the claims asserted in a deriva- 
tive suit would, if proven, advance rather 
than threaten the interests of the corpo- 
ration, then the corporation, as a nominal 


defendant, must remain neutral in the 
action; thus, an answer filed by defendant 
directors on behalf of the corporation was 
stricken. Sobba v. Elmen, 462 F. Supp. 2d 
944 (E.D. Ark. 2006). 


SUBCHAPTER 8 — Directors — OFFICERS — MEETINGS — 
STANDARDS OF ConbucT — INDEMNIFICATION 


Part A: Board of Directors 


SECTION. 

4-27-801. Requirement for and duties of 
board of directors. 

Qualifications of directors. 

Number and election of direc- 
tors. 

Election of directors by certain 
classes of shareholders. 

Terms of directors generally. 

Staggered terms for directors. 

Resignation of directors. 

Removal of directors by share- 
holders. 

Removal of directors by judicial 
proceeding. 

4-27-810. Vacancy on board. 

4-27-811. Compensation of directors. 

4-27-812 — 4-27-819. [Reserved.] 


Part B: Meetings and Action of the 
Board 


4-27-802. 
4-27-803. 


4-27-804. 


4-27-805. 
4-27-806. 
4-27-807. 
4-27-808. 


4-27-809. 


SECTION. 

4-27-820. Meetings. 

4-27-821. Action without meeting. 
4-27-822. Notice of meeting. 
4-27-823. Waiver of notice. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


SECTION. 

4-27-824. Quorum and voting. 
4-27-825. Committees. 

4-27-826 — 4-27-829. [Reserved.] 


Part C: Standards of Conduct 


SECTION. 

4-27-830. General standards for direc- 
tors. 

Director conflict of interest. 

Loans to directors. 

Liability for unlawful distribu- 
tions. 

4-27-834 — 4-27-839. [Reserved.] 


Part D: Officers 


4-27-831. 
4-27-832. 
4-27-8338. 


SECTION. 

4-2'7-840. 
4-27-841. 
4-27-842. 


Required officers. 

Duties of officers. 

Standards of conduct for offi- 
cers. 

Resignation and removal of of- 
ficers. 

4-27-844. Contract rights of officers. 

4-27-845 — 4-27-849. [Reserved.] 

4-27-850. Indemnification of officers, di- 

rectors, employees, and 

agents — Insurance. 


4-27-8438. 
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RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Note, Direc- kansas Business Corporation Act of 1987, 
tor-Exculpation Clauses Under the Ar- 15 U. Ark. Little Rock L.J. 337. 


CASE NOTES 


Cited: Hutchins v. Fordyce Bank & 
Trust Co. (In re Hutchins), 216 B.R. 11 
(Bankr. E.D. Ark. 1997). 


Part A: Boarp or DIRECTORS 


4-27-801. Requirement for and duties of board of directors. 


(a) Except as provided in subsection (c) of this section, each corpora- 
tion must have a board of directors. 

(b) All corporate powers shall be exercised by or under the authority 
of, and the business and affairs of the corporation managed under the 
direction of, its board of directors, subject to any limitation set forth in 
the articles of incorporation. 

(c) A corporation having fifty (50) or fewer shareholders may dis- 
pense with or limit the authority of a board of directors by describing in 
its articles of incorporation who will perform some or all of the duties of 
a board of directors. 


History. Acts 1987, No. 958, § 64-801. 
CASE NOTES 


Fiduciary Duty. to his business. Pennington v. Harvest 
Although this subchapter does not spe- Foods, Inc., 326 Ark. 704, 934 S.W.2d 485 

cifically address the fiduciary duty of a (1996). 

manager, a manager owes a fiduciary duty 


4-27-802. Qualifications of directors. 


The articles of incorporation or bylaws may prescribe qualifications 
for directors. A director need not be a resident of this state or a 
shareholder of the corporation unless the articles of incorporation or 
bylaws so prescribe. 


History. Acts 1987, No. 958, § 64-802. 


4-27-803. Number and election of directors. 


(a) A board of directors must consist of one (1) or more individuals, 
with the number specified in or fixed in accordance with the articles of 
incorporation or bylaws. 

(b) If a board of directors has power to fix or change the number of 
directors, the board may increase or decrease by thirty percent (30%) or 
less the number of directors last approved by the shareholders, but only 
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the shareholders may increase or decrease by more than thirty percent 
(30%) the number of directors last approved by the shareholders. 

(c) The articles of incorporation or bylaws may establish a variable 
range for the size of the board of directors by fixing a minimum and 
maximum number of directors. If a variable range is established, the 
number of directors may be fixed or changed from time to time, within 
the minimum and maximum, by the shareholders or the board of 
directors. After shares are issued, only the shareholders may change 
the range for the size of the board or change from a fixed to a 
variable-range size board or vice versa. 

(d) Directors are elected at the first annual shareholders’ meeting 
and at each annual meeting thereafter unless their terms are staggered 
under § 4-27-806. 


History. Acts 1987, No. 958, § 64-803. 


4-27-804. Election of directors by certain classes of sharehold- 
ers. 


If the articles of incorporation authorize dividing the shares into 
classes, the articles may also authorize the election of all or a specified 
number of directors by the holders of one (1) or more authorized classes 
of shares. A class (or classes) of shares entitled to elect one (1) or more 
directors is a separate voting group for purposes of the election of 
directors. 


History. Acts 1987, No. 958, § 64-804. 


4-27-805. Terms of directors generally. 


(a) The terms of the initial directors of a corporation expire at the 
first shareholders’ meeting at which directors are elected. 

(b) The terms of all other directors expire at the next annual 
shareholders’ meeting following their election unless their terms are 
staggered under § 4-27-806. 

(c) A decrease in the number of directors does not shorten an 
incumbent director’s term. 

(d) The term of a director elected to fill a vacancy expires at the next 
shareholders’ meeting at which directors are elected. 

(e) Despite the expiration of a director’s term, he continues to serve 
until his successor is elected and qualifies or until there is a decrease in 
the number of directors. 


History. Acts 1987, No. 958, § 64-805. 


4-27-806. Staggered terms for directors. 


If there are nine (9) or more directors, the articles of incorporation 
may provide for staggering their terms by dividing the total number of 
directors into two (2) or three (3) groups, with each group containing 
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one-half (4) or one-third (7) of the total, as near as may be. In that 
event, the terms of directors in the first group expire at the first annual 
shareholders’ meeting after their election, the terms of the second group 
expire at the second annual shareholders’ meeting after their election, 
and the terms of the third group, if any, expire at the third annual 
shareholders’ meeting after their election. At each annual shareholders’ 
meeting held thereafter, directors shall be chosen for a term of two (2) 
years or three (3) years, as the case may be, to succeed those whose 
terms expire. 


History. Acts 1987, No. 958, § 64-806. 


4-27-807. Resignation of directors. 


(a) A director may resign at any time by delivering written notice to 
the board of directors, its chairman, or to the corporation. 

(b) A resignation is effective when the notice is delivered unless the 
notice specifies a later effective date. 


History. Acts 1987, No. 958, § 64-807. 


4-27-808. Removal of directors by shareholders. 


(a) The shareholders may remove one (1) or more directors with or 
without cause unless the articles of incorporation provide that directors 
may be removed only for cause. 

(b) If a director is elected by a voting group of shareholders, only the 
shareholders of that voting group may participate in the vote to remove 
him. 

(c) If cumulative voting is authorized, a director may not be removed 
if the number of votes sufficient to elect him under cumulative voting is 
voted against his removal. If cumulative voting is not authorized, a 
director may be removed only if the number of votes cast to remove him 
exceeds the number of votes cast not to remove him. 

(d) Adirector may be removed by the shareholders only at a meeting 
called for the purpose of removing him and the meeting notice must 
state that the purpose, or one (1) of the purposes, of the meeting is 
removal of the director. 


History. Acts 1987, No. 958, § 64-808. 


4-27-809. Removal of directors by judicial proceeding. 


(a) The circuit court of the county where a corporation’s principal 
office is located or the Pulaski County Circuit Court, if the corporation 
does not have a principal office in this state, may remove a director of 
the corporation from office in a proceeding commenced either by the 
corporation or by its shareholder holding at least ten percent (10%) of 
the outstanding shares of any class if the court finds that: 

(1) The director engaged in fraudulent or dishonest conduct, or gross 
abuse of authority or discretion, with respect to the corporation; and 
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(2) Removal is in the best interest of the corporation. 

(b) The court that removes a director may bar the director from 
reelection for a period prescribed by the court. 

(c) If shareholders commence a proceeding under subsection (a) of 
this section, they shall make the corporation a party defendant. 


History. Acts 1987, No. 958, § 64-809; 
2007, No. 638, § 10. 


CASE NOTES 


Gross Abuse of Discretion. poration by removing another director in 

Minority shareholders were removed violation of a franchise agreement and 
from the board of directors for gross abuse attempting to control the finances of the 
of discretion where evidence showed that corporation. Taylor v. Hinkle, 360 Ark. 
they engaged in acts harmful to the cor- 121, 200 S.W.3d 387 (2004). 


4-27-810. Vacancy on board. 


(a) Unless the articles of incorporation provide otherwise, if a va- 
cancy occurs on a board of directors, including a vacancy resulting from 
an increase in the number of directors: 

(1) the shareholders may fill the vacancy; 

(2) the board of directors may fill the vacancy; or 

(3) if the directors remaining in office constitute fewer than a 
quorum of the board, they may fill the vacancy by the affirmative vote 
of a majority of all the directors remaining in office. 

(b) If the vacant office was held by a director elected by a voting 
group of shareholders, only the holders of shares of that voting group 
are entitled to vote to fill the vacancy if it is filled by the shareholders. 

(c) A vacancy that will occur at a specific later date (by reason of a 
resignation effective at a later date under § 4-27-807(b) or otherwise) 
may be filled before the vacancy occurs but the new director may not 
take office until the vacancy occurs. 


History. Acts 1987, No. 958, § 64-810. 


4-27-811. Compensation of directors. 


Unless the articles of incorporation or bylaws provide otherwise, the 
board of directors may fix the compensation of directors. 


History. Acts 1987, No. 958, § 64-811. 
RESEARCH REFERENCES 
Ark. L. Rev. Note, Hall v. Staha: Ar- and Analyze the Issue of Excessive Execu- 


kansas Courts Adopt the Business Judg- tive Compensation, 47 Ark. L. Rev. 959. 
ment Rule as a Tool of Judicial Review 
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4-27-812 — 4-27-819. [Reserved.| 


Part B: MEETINGS AND ACTION OF THE BOARD 


4-2'7-820. Meetings. 


(a) The board of directors may hold regular or special meetings in or 
out of this state. 

(b) Unless the articles of incorporation or bylaws provide otherwise, 
the board of directors may permit any or all directors to participate in 
a regular or special meeting by, or conduct the meeting through the use 
of, any means of communication by which all directors participating 
may simultaneously hear each other during the meeting. A director 
participating in a meeting by this means is deemed to be present in 
person at the meeting. 


History. Acts 1987, No. 958, § 64-812. 


4-27-821. Action without meeting. 


(a) Unless the articles of incorporation or bylaws provide otherwise, 
action required or permitted by this chapter to be taken at a board of 
directors’ meeting may be taken without a meeting if the action is taken 
by all members of the board. The action must be evidenced by one (1) or 
more written consents describing the action taken, signed by each 
director, and included in the minutes or filed with the corporate records 
reflecting the action taken. 

(b) Action taken under this section is effective when the last director 
signs the consent, unless the consent specifies a different effective date. 

(c) A consent signed under this section has the effect of a meeting 
vote and may be described as such in any document. 


History. Acts 1987, No. 958, § 64-813. 


4-27-822. Notice of meeting. 


(a) Unless the articles of incorporation or bylaws provide otherwise, 
regular meetings of the board of directors may be held without notice of 
the date, time, place, or purpose of the meeting. 

(b) Unless the articles of incorporation or bylaws provide for a longer 
or shorter period, a special meeting of the board of directors must be 
preceded by at least two (2) days’ notice of the date, time, and place of 
the meeting. The notice need not describe the purpose of the special 
meeting unless required by the articles of incorporation or bylaws. 


History. Acts 1987, No. 958, § 64-814. 
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4-27-823. Waiver of notice. 


(a) A director may waive any notice required by this chapter, the 
articles of incorporation, or bylaws before or after the date and time 
stated in the notice. Except as provided by subsection (b) of this section, 
the waiver must be in writing, signed by the director entitled to the 
notice, and filed with the minutes or corporate records. 

(b) A director’s attendance at or participation in a meeting waives 
any required notice to him of the meeting unless the director at the 
beginning of the meeting (or promptly upon his arrival) objects to 
holding the meeting or transacting business at the meeting and does 
not thereafter vote for or assent to action taken at the meeting. 


History. Acts 1987, No. 958, § 64-815. 


4-27-824. Quorum and voting. 


(a) Unless the articles of incorporation or bylaws require a greater 
number, a quorum of a board of directors consists of: 

(1) a majority of the fixed number of directors if the corporation has 
a fixed board size; or 

(2) a majority of the number of directors prescribed, or if no number 
is prescribed the number in office immediately before the meeting 
begins, if the corporation has a variable-range size board. 

(b) The articles of incorporation or bylaws may authorize a quorum 
of a board of directors to consist of no fewer than one-third (14) of the 
fixed or prescribed number of directors determined under subsection (a) 
of this section. 

(c) If a quorum is present when a vote is taken, the affirmative vote 
of a majority of directors present is the act of the board of directors 
unless the articles of incorporation or bylaws require the vote of a 
greater number of directors. 

(d) Adirector who is present at a meeting of the board of directors or 
a committee of the board of directors when corporate action is taken is 
deemed to have assented to the action taken unless: (1) he objects at the 
beginning of the meeting (or promptly upon his arrival) to holding it or 
transacting business at the meeting; (2) his dissent or abstention from 
the action taken is entered in the minutes of the meeting; or (3) he 
delivers written notice of his dissent or abstention to the presiding 
officer of the meeting before its adjournment or to the corporation 
immediately after adjournment of the meeting. The right of dissent or 
abstention is not available to a director who votes in favor of the action 
taken. 


History. Acts 1987, No. 958, § 64-816. 
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CASE NOTES 


Cited: Hutchins v. Fordyce Bank & 
Trust Co. (In re Hutchins), 216 B.R. 11 
(Bankr. E.D. Ark. 1997). 


4-27-825. Committees. 


(a) Unless the articles of incorporation or bylaws provide otherwise, 
a board of directors may create one (1) or more committees and appoint 
members of the board of directors to serve on them. Each committee 
must have two (2) or more members, who serve at the pleasure of the 
board of directors. 

(b) The creation of a committee and appointment of members to it 
must be approved by the greater of (1) a majority of all the directors in 
office when the action is taken or (2) the number of directors required by 
the articles of incorporation or bylaws to take action under § 4-27-824. 

(c) Sections 4-27-820 — 4-27-824, which govern meetings, action 
without meetings, notice and waiver of notice, and quorum and voting 
requirements of the board of directors, apply to committees and their 
members as well. 

(d) To the extent specified by the board of directors or in the articles 
of incorporation or bylaws, each committee may exercise the authority 
of the board of directors under § 4-27-801. 

(e) Acommittee may not, however: 

(1) authorize distributions; 

(2) approve or propose to shareholders action that this chapter 
requires be approved by shareholders; 

(3) fill vacancies on the board of directors or on any of its committees; 

(4) amend articles of incorporation pursuant to § 4-27-1002; 

(5) adopt, amend, or repeal bylaws; 

(6) approve a plan of merger not requiring shareholder approval; 

(7) authorize or approve reacquisition of shares, except according to 
a formula or method prescribed by the board of directors; or 

(8) authorize or approve the issuance or sale or contract for sale of 
shares, or determine the designation and relative rights, preferences, 
and limitations of a class or series of shares, except that the board of 
directors may authorize a committee (or a senior executive officer of the 
corporation) to do so within the limits specifically prescribed by the 
board of directors. 

(f) The creation of, delegation of authority to, or action by a commit- 
tee does not alone constitute compliance by a director with the stan- 
dards of conduct described in § 4-27-8380. 


History. Acts 1987, No. 958, § 64-817. 
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RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Arey, Bank of Arkansas, 11 U. Ark. Little Rock L.J. 
Directors’ Duties Under the Common Law _ 629. 


4-27-826 — 4-27-829. [Reserved.] 
Part C: STANDARDS OF CONDUCT 


4-27-830. General standards for directors. 


(a) A director shall discharge his duties as a director, including his 
duties as a member of a committee: 

(1) in good faith; 

(2) with the care an ordinarily prudent person in a like position 
would exercise under similar circumstances; and 

(3) in a manner he reasonably believes to be in the best interests of 
the corporation. 

-(b) In discharging his duties a director is entitled to rely on informa- 
tion, opinions, reports, or statements, including financial statements 
and other financial data, if prepared or presented by: 

(1) one (1) or more officers or employees of the corporation whom the 
director reasonably believes to be reliable and competent in the matters 
presented; 

(2) legal counsel, public accountants, or other persons as to matters 
the director reasonably believes are within the person’s professional or 
expert competence; or 

(3) a committee of the board of directors of which he is not a member 
if the director reasonably believes the committee merits confidence. 

(c) A director is not acting in good faith if he has knowledge 
concerning the matter in question that makes reliance otherwise 
permitted by subsection (b) of this section unwarranted. 

(d) A director is not liable for any action taken as a director, or any 
failure to take any action, if he performed the duties of his office in 
compliance with this section. 


History. Acts 1987, No. 958, § 64-818. 
RESEARCH REFERENCES 


Ark. L. Rev. A License to Lie, Cheat, U. Ark. Little Rock L.J. Arey, Bank 
and Steal? Restriction or Elimination of Directors’ Duties Under the Common Law 
Fiduciary Duties in Arkansas Limited Li- of Arkansas, 11 U. Ark. Little Rock LJ. 
ability Companies, 60 Ark. L. Rev. 643. 629. 
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CASE NOTES 


ANALYSIS 


Attorney-Client Privilege. 
Business-Judgment Rule. 
Closely Held Corporation. 
Jury Instructions. 

Related Business Dealings. 
Subpoena of Records. 


Attorney-Client Privilege. 

While it is true that a corporation can 
only act through human beings, and the 
authority to assert and waive privilege 
rests with management, a dissident direc- 
tor is not management; such a director 
has no authority to frustrate the attorney- 
corporate client privilege when the privi- 
lege is asserted by the corporation, i.e., by 
the majority of directors. Hutchins v. 
Fordyce Bank & ‘Trust Co. (In re 
Hutchins), 216 B.R. 11 (Bankr. E.D. Ark. 
1997). 


Business-Judgment Rule. 

Two elements must be satisfied in order 
for corporate officers to invoke the protec- 
tion of the business-judgment rule: first, 
its protection can only be claimed by dis- 
interested directors whose conduct other- 
wise meets the test of business judgment; 
and second, to invoke the rule the direc- 
tors have a duty to inform themselves of 
all material information reasonably avail- 
able to them prior to making a business 
decision. Long v. Lampton, 324 Ark. 511, 
922 S.W.2d 692 (1996). 


Closely Held Corporation. 

A stockholder in a closely held family 
corporation did not breach his duty to the 
other shareholders when he gained major- 
ity control. Smith v. Paul, 317 Ark. 182, 
876 S.W.2d 266 (1994). 


Jury Instructions. 

Trial court erred in instructing the jury 
that minority shareholders had the bur- 
den of proving that corporate director 
owed them a duty as a fiduciary; the issue 
of what duty is owed, if any, is always a 
question of law. Long v. Lampton, 324 Ark. 
511, 922 S.W.2d 692 (1996). 


Related Business Dealings. 

Corporation’s director breached no fidu- 
ciary duty by failing to help minority 
shareholders comply with the financing 
portion of a pre-incorporation agreement, 
in that loyalty and good faith did not 
compel him to assume that he knew more 
about minority shareholders’ banking re- 
lationships than they did, nor that the 
minority shareholders, who were repre- 
sented by an attorney in their dealings 
with bank, needed him to take over nego- 
tiations with the bank. Long v. Lampton, 
324 Ark. 511, 922 S.W.2d 692 (1996). 


Subpoena of Records. 

Law firm’s motion to quash a subpoena, 
which sought copies of its invoices for 
legal services rendered to three corpora- 
tions, was denied. Plaintiff, who was seek- 
ing the records, was entitled to review 
them because he was a director of all three 
corporations, the records were relevant to 
the claims that he asserted in a derivative 
suit brought on the corporations’ behalf, 
and reviewing the records was consistent 
with plaintiffs fiduciary duties under this 
section to exercise the care that an ordi- 
narily prudent person would exercise un- 
der similar circumstances and to act ina 
manner that was in the corporations’ best 
interests. Sobba v. Elmen, No. 
4:06VCV00941 JLH, 2007 U.S. Dist. 
LEXIS 29172 (E.D. Ark. Apr. 19, 2007). 


4-27-8311. Director conflict of interest. 


(a) A conflict of interest transaction is a transaction with the corpo- 


ration in which a director of the corporation has a direct or indirect 
interest. A conflict of interest transaction is not voidable by the 
corporation solely because of the director’s interest in the transaction if 
any one of the following is true: 

(1) the material facts of the transaction and the director’s interest 
were disclosed or known to the board of directors or a committee of the 
board of directors and the board of directors or committee authorized, 
approved, or ratified the transaction; 
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(2) the material facts of the transaction and the director’s interest 
were disclosed or known to the shareholders entitled to vote and they 
authorized, approved, or ratified the transaction; or 

(3) the transaction was fair to the corporation. 

(b) For purposes of this section, a director of the corporation has an 
indirect interest in a transaction and it should be considered by the 
board of directors of the corporation if: 

(1) another entity in which he has a material financial interest or in 
which he is a general partner is a party to the transaction; or 

(2) another entity of which he is a director, officer, or trustee is a 
party to the transaction. 

(c) For purposes of subsection (a)(1) of this section, a conflict of 
interest transaction is authorized, approved, or ratified if it receives the 
affirmative vote of a majority of the directors on the board of directors 
(or on the committee) who have no direct or indirect interest in the 
transaction, but a transaction may not be authorized, approved, or 
ratified under this section by a single director. If a majority of the 
directors who have no direct or indirect interest in the transaction vote 
to authorize, approve, or ratify the transaction, a quorum is present for 
the purpose of taking action under this section. The presence of, or a 
vote cast by, a director with a direct or indirect interest in the 
transaction does not affect the validity of any action taken under 
subsection (a)(1) of this section if the transaction is otherwise autho- 
rized, approved, or ratified as provided in that subsection. 

(d) For purposes of subsection (a)(2) of this section, a conflict of 
interest transaction is authorized, approved, or ratified if it receives the 
vote of a majority of the shares entitled to be counted under this 
subsection. Shares owned by or voted under the control of a director 
who has a direct or indirect interest in the transaction, and shares 
owned by or voted under the control of an entity described in subsection 
(b)(1) of this section, may not be counted in a vote of shareholders to 
determine whether to authorize, approve, or ratify a conflict of interest 
transaction under subsection (a)(2) of this section. The vote of those 
shares, however, is counted in determining whether the transaction is 
approved under other sections of this chapter. A majority of the shares, 
whether or not present, that are entitled to be counted in a vote on the 
transaction under this subsection constitutes a quorum for the purpose 
of taking action under this section. 


History. Acts 1987, No. 958, § 64-819. 


4-27-8382. Loans to directors. 


(a) Except as provided by subsection (c) of this section, a corporation 
may not lend money to or guarantee the obligation of a director of the 
corporation unless: 

(1) the particular loan or guarantee is approved by a majority of the 
votes represented by the outstanding voting shares of all classes, voting 
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as a single voting group, except the votes of shares owned by or voted 
under the control of the benefited director; or 

(2) the corporation’s board of directors determines that the loan or 
guarantee benefits the corporation and either approves the specific loan 
or guarantee or a general plan authorizing loans and guarantees. 

(b) The fact that a loan or guarantee is made in violation of this 
section does not affect the borrower’s liability on the loan. 

(c) This section does not apply to loans and guarantees authorized by 
statute regulating any special class of corporations. 


History. Acts 1987, No. 958, § 64-820. 


4-27-833. Liability for unlawful distributions. 


(a) Unless he complies with the applicable standards of conduct 
described in § 4-27-830, a director who votes for or assents to a 
distribution made in violation of this chapter or the articles of incorpo- 
ration is personally liable to the corporation for the amount of the 
distribution that exceeds what could have been distributed without 
violating this chapter or the articles of incorporation. 

(b) A director held liable for an unlawful distribution under subsec- 
tion (a) of this section is entitled to contribution: 

(1) from every other director who voted for or assented to the 
distribution without complying with the applicable standards of con- 
duct described in § 4-27-830; and , 

(2) from each shareholder for the amount the shareholder accepted 
knowing the distribution was made in violation of this chapter or the 
articles of incorporation. 


History. Acts 1987, No. 958, § 64-821. 


4-27-834 — 4-27-839. [Reserved.] 
Part D: OFFICERS 


4-27-840. Required officers. 


(a) Acorporation has the officers described in its bylaws or appointed 
by the board of directors in accordance with the bylaws. 

(b) A duly appointed officer may appoint one (1) or more officers or 
assistant officers if authorized by the bylaws or the board of directors. 

(c) The bylaws or the board of directors shall delegate to one (1) of the 
officers responsibility for preparing minutes of the directors’ and 
shareholders’ meetings and for authenticating records of the corpora- 
tion. 

(d) The same individual may simultaneously hold more than one (1) 
office in a corporation. 


History. Acts 1987, No. 958, § 64-822. 
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4-27-841. Duties of officers. 


Each officer has the authority and shall perform the duties set forth 
in the bylaws or, to the extent consistent with the bylaws, the duties 
prescribed by the board of directors or by direction of an officer 
authorized by the board of directors to prescribe the duties of other 
officers. 


History. Acts 1987, No. 958, § 64-823. 
CASE NOTES 


Cited: Rogers v. Tudor Ins. Co., 325 
Ark. 226, 925 S.W.2d 395 (1996). 


4-27-842. Standards of conduct for officers. 


(a) An officer with discretionary authority shall discharge his duties 

under that authority: 
(1) in good faith; 

(2) with the care an ordinarily prudent person in a like position 
would exercise under similar circumstances; and 

(3) in a manner he reasonably believes to be in the best interests of 
the corporation. 

(b) In discharging his duties an officer is entitled to rely on informa- 
tion, opinions, reports, or statements, including financial statements 
and other financial data, if prepared or presented by: 

(1) one (1) or more officers or employees of the corporation whom the 
officer reasonably believes to be reliable and competent in the matters 
presented; or 

(2) legal counsel, public accountants, or other persons as to matters 
the officer reasonably believes are within the person’s professional or 
expert competence. 

(c) An officer is not acting in good faith if he has knowledge 
concerning the matter in question that makes reliance otherwise 
permitted by subsection (b) of this section unwarranted. 

(d) An officer is not liable for any action taken as an officer, or any 
failure to take any action, if he performed the duties of his office in 
compliance with this section. 


History. Acts 1987, No. 958, § 64-824. 
CASE NOTES 


Motion to Dismiss. that the employee breached his fiduciary 


Subsequent to entering into a release 
and retirement agreement with a store’s 
employee, who was acting as a corporate 
officer, the store discovered that the em- 
ployee allegedly misappropriated the 
store’s cash and property; the allegations 


duty to the corporation, and that the 
agreement and the release were fraudu- 
lently induced, were sufficiently pleaded 
to withstand the employee’s motion to 
dismiss. Wal-Mart Stores, Inc. v. Cough- 
lin, 369 Ark. 365, 255 S.W.3d 424 (2007). 


4-27-843 BUSINESS AND COMMERCIAL LAW 174 


4-27-843. Resignation and removal of officers. 


(a) An officer may resign at any time by delivering notice to the 
corporation. A resignation is effective when the notice is delivered 
unless the notice specifies a later effective date. If a resignation is made 
effective at a later date and the corporation accepts the future effective 
date, its board of directors may fill the pending vacancy before the 
effective date if the board of directors provides that the successor does 
not take office until the effective date. 

(b) A board of directors may remove any officer at any time with or 
without cause. 


History. Acts 1987, No. 958, § 64-825. 


4-27-844. Contract rights of officers. 


(a) The appointment of an officer does not itself create contract 
rights. 

(b) An officer’s removal does not affect the officer’s contract rights, if 
any, with the corporation. An officer’s resignation does not affect the 
corporation’s contract rights, if any, with the officer. 


History. Acts 1987, No. 958, § 64-826. 


4-27-845 — 4-27-849. [Reserved.| 


4-27-850. Indemnification of officers, directors, employees, and 
agents — Insurance. 


(a) Acorporation shall have power to indemnify any person who was 
or is a party or is threatened to be made a party to any threatened, 
pending, or completed action, suit, or proceeding, whether civil, crimi- 
nal, administrative, or investigative (other than an action by or in the 
right of the corporation) by reason of the fact that he is or was a director, 
officer, employee, or agent of the corporation or is or was serving at the 
request of the corporation as a director, officer, employee, or agent of 
another corporation, partnership, joint venture, trust, or other enter- 
prise, against expenses (including attorneys’ fees), judgments, fines, 
and amounts paid in settlement actually and reasonably incurred by 
him in connection with such action, suit, or proceeding if he acted in 
good faith and in a manner he reasonably believed to be in or not 
opposed to the best interests of the corporation, and, with respect to any 
criminal action or proceeding, had no reasonable cause to believe his 
conduct was unlawful. The termination of any action, suit, or proceed- 
ing by judgment, order, settlement, conviction, or upon a plea of nolo 
contendere or its equivalent, shall not, of itself, create a presumption 
that the person did not act in good faith and in a manner which he 
reasonably believed to be in or not opposed to the best interests of the 
corporation, and, with respect to any criminal action or proceeding, had 
reasonable cause to believe that his conduct was unlawful. 


175 BUSINESS CORPORATION ACT OF 1987 4-2'7-850 


(b) Acorporation shall have power to indemnify any person who was 
or 18 a party or is threatened to be made a party to any threatened, 
pending, or completed action or suit by or in the right of the corporation 
to procure a judgment in its favor by reason of the fact that he is or was 
a director, officer, employee, or agent of the corporation, or is or was 
serving at the request of the corporation as a director, officer, employee, 
or agent of another corporation, partnership, joint venture, trust, or 
other enterprise against expenses (including attorneys’ fees) actually 
and reasonably incurred by him in connection with the defense or 
settlement of such action or suit if he acted in good faith and in a 
manner he reasonably believed to be in or not opposed to the best 
interests of the corporation and except that no indemnification shall be 
made in respect of any claim, issue, or matter as to which such person 
shall have been adjudged to be liable to the corporation unless and only 
to the extent that the circuit court in which such action or suit was 
brought shall determine upon application that, despite the adjudication 
of liability but in view of all the circumstances of the case, such person 
is fairly and reasonably entitled to indemnity for such expenses which 
the court of chancery or such other court shall deem proper. 

(c) To the extent that a director, officer, employee, or agent of a 
corporation has been successful on the merits or otherwise in defense of 
any action, suit, or proceeding referred to in subsections (a) and (b) of 
this section, or in defense of any claim, issue, or matter therein, he shall 
be indemnified against expenses (including attorneys’ fees) actually 
and reasonably incurred by him in connection therewith. 

(d) Any indemnification under subsections (a) and (b) of this section 
(unless ordered by a court) shall be made by the corporation only as 
authorized in the specific case upon a determination that indemnifica- 
tion of the director, officer, employee, or agent is proper in the circum- 
stances because he has met the applicable standard of conduct set forth 
in subsections (a) and (b) of this section. Such determination shall be 
made: 

(1) by the board of directors by a majority vote of a quorum consisting 
of directors who were not parties to such action, suit, or proceeding; or 

(2) if such a quorum is not obtainable, or, even if obtainable a quorum 
of disinterested directors so directs, by independent legal counsel in a 
written opinion; or 

(3) by the stockholders. 

(e) Expenses incurred by an officer or director in defending a civil or 
criminal action, suit, or proceeding may be paid by the corporation in 
advance of the final disposition of such action, suit, or proceeding upon 
receipt of an undertaking by or on behalf of such director or officer to 
repay such amount if it shall ultimately be determined that he is not 
entitled to be indemnified by the corporation as authorized in this 
section. Such expenses incurred by other employees and agents may be 
so paid upon such terms and conditions, if any, as the board of directors 
deems appropriate. 

(f) The indemnification and advancement of expenses provided by or 
granted pursuant to the other subsections of this section shall not be 
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deemed exclusive of any other rights to which those seeking indemni- 
fication or advancement of expenses may be entitled under any bylaw, 
agreement, vote of stockholders or disinterested directors, or otherwise, 
both as to action in his official capacity and as to action in another 
capacity while holding such office. 

(g) A corporation shall have power to purchase and maintain insur- 
ance on behalf of any person who is or was a director, officer, employee, 
or agent of the corporation, or is or was serving at the request of the 
corporation as a director, officer, employee, or agent of another corpo- 
ration, partnership, joint venture, trust, or other enterprise against any 
liability asserted against him and incurred by him in any such capacity, 
or arising out of his status as such, whether or not the corporation 
would have the power to indemnify him against such liability under the 
provisions of this section. 

(h) For purposes of this section, references to “the corporation” shall 
include, in addition to the resulting corporation, any constituent 
corporation (including any constituent of a constituent) absorbed in a 
consolidation or merger which, if its separate existence had continued, 
would have had power and authority to indemnify its directors, officers, 
and employees or agents, so that any person who is or was a director, 
officer, employee, or agent of such constituent corporation, or 1s or was 
serving at the request of such constituent corporation as a director, 
officer, employee, or agent of another corporation, partnership, joint 
venture, trust, or other enterprise, shall stand in the same position 
under the provisions of this section with respect to the resulting or 
surviving corporation as he would have with respect to such constituent 
corporation if its separate existence had continued. 

(i) For purposes of this section, references to “other enterprises” shall 
include employee benefit plans; references to “fines” shall include any 
excise taxes assessed on a person with respect to an employee benefit 
plan; and references to “serving at the request of the corporation” shall 
include any service as a director, officer, employee, or agent of the 
corporation which imposes duties on, or involves services by, such 
director, officer, employee, or agent with respect to an employee benefit 
plan, its participants, or beneficiaries; and a person who acted in good 
faith and in a manner he reasonably believed to be in the interest of the 
participants and beneficiaries of an employee benefit plan shall be 
deemed to have acted in a manner “not opposed to the best interests of 
the corporation” as referred to in this section. 

(j) The indemnification and advancement of expenses provided by, or 
granted pursuant to, this section shall, unless otherwise provided when 
authorized or ratified, continue as to a person who has ceased to be a 
director, officer, employee, or agent and shall inure to the benefit of the 
heirs, executors and administrators of such person. 


History. Acts 1987, No. 958, § 64-827; Cross References. Jurisdiction of cir- 
1987 (1st Ex. Sess.), No. 11, § 8. cuit courts, Ark. Const. Amend. 80, §§ 6, 
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19. 
SUBCHAPTER 9 [RESERVED. | 


SUBCHAPTER 10 — AMENDMENT OF ARTICLES OF INCORPORATION AND 
ByLaws 


Part A: Amendment of Articles of SECTION. 


Incorporation 4-27-1009. Effect of amendment. 

utes 4-27-1010 — 4-27-1019. [Reserved.] 
4-27-1001. Authority to amend. Part B: Amendment of Bylaws 
4-27-1002. Amendment by board of direc- 

tors. SECTION. 
4-27-1003. Amendment by board of direc- 4-27-1020. Amendment of the bylaws by 

tors and shareholders. board of directors or share- 
4-27-1004. Voting on amendments by vot- holders. 

Ing groups. 4-27-1021. Bylaw increasing quorum or 
4-27-1005. Amendment before issuance voting requirement for 

of shares. shareholders. 


4-27-1006. Articles of amendment. 

4-27-1007. Restated articles of incorpora- 
tion. 

4-27-1008. Amendment pursuant to reor- A, 
ganization. 


4-27-1022. Bylaw increasing quorum or 
voting requirement for di- 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


Part A: AMENDMENT OF ARTICLES OF INCORPORATION 


4-27-1001. Authority to amend. 


(a) Acorporation may amend its articles of incorporation at any time 
to add or change a provision that is required or permitted in the articles 
of incorporation or to delete a provision not required in the articles of 
incorporation. Whether a provision is required or permitted in the 
articles of incorporation is determined as of the effective date of the 
amendment. 

(b) A shareholder of the corporation does not have a vested property 
right resulting from any provision in the articles of incorporation, 
including provisions relating to management, control, capital structure, 
dividend entitlement, or purpose or duration of the corporation. 


History. Acts 1987, No. 958, § 64-1001. 


4-27-1002. Amendment by board of directors. 


Unless the articles of incorporation provide otherwise, a corporation’s 
board of directors may adopt one (1) or more amendments to the 
corporation’s articles of incorporation without shareholder action: 
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(1) to extend the duration of the corporation if it was incorporated at 
a time when limited duration was required by law; 

(2) to delete the names and addresses of the initial directors; 

(3) to change the information required by § 4-20-105(a); 

(4) to change each issued and unissued authorized share of an 
outstanding class into a greater number of whole shares if the corpo- 
ration has only shares of that class outstanding; 

(5) to change the corporate name by substituting the word “corpora- 
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tion”, “incorporated”, “company”, “limited”, or the abbreviation “corp.”, 
“inc.”, “co.”, or “Itd.”, for a similar word or abbreviation in the name, or 
by adding, deleting, or changing a geographical attribution for the 
name; or 

(6) to make any other change expressly permitted by this chapter to 


be made without shareholder action. 


History. Acts 1987, No. 958, § 64-1002; 
2007, No. 638, § 11. 


4-27-1003. Amendment by board of directors and shareholders. 


(a) A corporation’s board of directors may propose one (1) or more 
amendments to the articles of incorporation for submission to the 
shareholders. 

(b) For the amendment to be adopted: 

(1) the board of directors must recommend the amendment to the 
shareholders unless the board of directors determines that because of 
conflict of interest or other special circumstances it should make no 
recommendation and communicates the basis for its determination to 
the shareholders with the amendment; and 

(2) the shareholders entitled to vote on the amendment must ap- 
prove the amendment as provided in subsection (e) of this section. 

(c) The board of directors may condition its submission of the 
proposed amendment on any basis. 

(d) The corporation shall notify each shareholder, whether or not 
entitled to vote, of the proposed shareholders’ meeting in accordance 
with § 4-27-705. The notice of meeting must also state that the 
purpose, or one of the purposes, of the meeting is to consider the 
proposed amendment and contain or be accompanied by a copy or 
summary of the amendment. 

(e) Unless this chapter, the articles of incorporation, or the board of 
directors (acting pursuant to subsection (c) of this section) require a 
greater vote or a vote by voting groups, the amendment to be adopted 
must be approved by: 

(1) a majority of the votes entitled to be cast on the amendment by 
any voting group with respect to which the amendment would create 
dissenters’ rights; and 

(2) the votes required by § 4-27-725 and § 4-27-726 by every other 
voting group entitled to vote on the amendment. 
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4-27-1004. Voting on amendments by voting groups. 


(a) The holders of the outstanding shares of a class are entitled to 
vote as a separate voting group (if shareholder voting is otherwise 
required by this chapter) on a proposed amendment if the amendment 
would: 

(1) increase or decrease the aggregate number of authorized shares 
of the class; 

(2) effect an exchange or reclassification of all or part of the shares of 
the class into shares of another class; 

(3) effect an exchange or reclassification, or create the right of 
exchange, of all or part of the shares of another class into shares of the 
class; 

(4) change the designation, rights, preferences, or limitations of all 
or part of the shares of the class; 

(5) change the shares of all or part of the class into a different 
number of shares of the same class; 

(6) create a new class of shares having rights or preferences with 
respect to distributions or to dissolutions that are prior, superior, or 
substantially equal to the shares of the class; 

(7) increase the rights, preferences, or number of authorized shares 
of any class that, after giving effect to the amendment, have rights or 
preferences with respect to distributions or to dissolutions that are 
prior, superior, or substantially equal to the shares of the class; 

(8) limit or deny an existing preemptive right of all or part of the 
shares of the class; or 

(9) cancel or otherwise affect rights to distributions or dividends that 
have accumulated but not yet been declared on all or part of the shares 
of the class. | 

(b) Ifa proposed amendment would affect a series of a class of shares 
in one (1) or more of the ways described in subsection (a) of this section, 
the shares of that series are entitled to vote as a separate voting group 
on the proposed amendment. 

(c) If a proposed amendment that entitles two (2) or more series of 
shares to vote as separate voting groups under this section would affect 
those two (2) or more series in the same or a substantially similar way, 
the shares of all the series so affected must vote together as a single 
voting group on the proposed amendment. 

(d) Aclass or series of shares is entitled to the voting rights granted 
by this section although the articles of incorporation provide that the 
shares are nonvoting shares. 


History. Acts 1987, No. 958, § 64-1004. 
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4-27-1005. Amendment before issuance of shares. 


If a corporation has not yet issued shares, its incorporators or board 
of directors may adopt one (1) or more amendments to the corporation’s 
articles of incorporation. 


History. Acts 1987, No. 958, § 64-1005. 


4-27-1006. Articles of amendment. 


A corporation amending its articles of incorporation shall deliver to 
the Secretary of State for filing articles of amendment setting forth: 

(1) the name of the corporation; 

(2) the text of each amendment adopted; 

(3) if an amendment provides for an exchange, reclassification, or 
cancellation of issued shares, provisions for implementing the amend- 
ment if not contained in the amendment itself; 

(4) the date of each amendment’s adoption; 

(5) if an amendment was adopted by the incorporators or board of 
directors without shareholder action, a statement to that effect and that 
shareholder action was not required; 

(6) if an amendment was approved by the shareholders: 

(i) the designation, number of outstanding shares, number of votes 
entitled to be cast by each voting group entitled to vote separately on 
the amendment, and number of votes of each voting group indisput- 
ably represented at the meeting; | 

(ii) either the total number of votes cast for and against the 
amendment by each voting group entitled to vote separately on the 
amendment or the total number of undisputed votes cast for the 
amendment by each voting group and a statement that the number 
cast for the amendment by each voting group was sufficient for 
approval by that voting group. 


History. Acts 1987, No. 958, § 64-1006. 


4-27-1007. Restated articles of incorporation. 


(a) A corporation’s board of directors may restate its articles of 
incorporation at any time with or without shareholder action. 

(b) The restatement may include one (1) or more amendments to the 
articles. If the restatement includes an amendment requiring share- 
holder approval, it must be adopted as provided in § 4-27-1003. 

(c) If the board of directors submits a restatement for shareholder 
action, the corporation shall notify each shareholder, whether or not 
entitled to vote, of the proposed shareholders’ meeting in accordance 
with § 4-27-705. The notice must also state that the purpose, or one of 
the purposes, of the meeting is to consider the proposed restatement 
and contain or be accompanied by a copy of the restatement that 
identifies any amendment or other change it would make in the articles. 
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(d) A corporation restating its articles of incorporation shall deliver 
to the Secretary of State for filing articles of restatement setting forth 
the name of the corporation and the text of the restated articles of 
incorporation together with a certificate setting forth: 

(1) whether the restatement contains an amendment to the articles 
requiring shareholder approval and, if it does not, that the board of 
directors adopted the restatement; or 

(2) if the restatement contains an amendment to the articles requir- 
ing shareholder approval, the information required by § 4-27-1006. 

(e) Duly adopted restated articles of incorporation supersede the 
original articles of incorporation and all amendments to them. 

(f) The Secretary of State may certify restated articles of incorpora- 
tion, as the articles of incorporation currently in effect, without includ- 
ing the certificate information required by subsection (d) of this section. 


History. Acts 1987, No. 958, § 64-1007. 


4-27-1008. Amendment pursuant to reorganization. 


(a) Acorporation’s articles of incorporation may be amended without 
action by the board of directors or shareholders to carry out a plan of 
reorganization ordered or decreed by a court of competent jurisdiction 
under federal statute if the articles of incorporation after amendment 
contain only provisions required or permitted by § 4-27-202. 

(b) The individual or individuals designated by the court shall 
deliver to the Secretary of State for filing articles of amendment setting 
forth: 

(1) the name of the corporation; 

(2) the text of each amendment approved by the court; 

(3) the date of the court’s order or decree approving the articles of 
amendment; 

(4) the title of the reorganization proceeding in which the order or 
decree was entered; and 

(5) a statement that the court had jurisdiction of the proceeding 
under federal statute. 

(c) Shareholders of a corporation undergoing reorganization do not 
have dissenters’ rights except as and to the extent provided in the 
reorganization plan. 

(d) This section does not apply after entry of a final decree in the 
reorganization proceeding even though the court retains jurisdiction of 
the proceeding for limited purposes unrelated to consummation of the 
reorganization plan. 


History. Acts 1987, No. 958, § 64-1008. 


4-27-1009. Effect of amendment. 


An amendment to articles of incorporation does not affect a cause of 
action existing against or in favor of the corporation, a proceeding to 
which the corporation is a party, or the existing rights of persons other 
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than shareholders of the corporation. An amendment changing a 
corporation’s name does not abate a proceeding brought by or against 
the corporation in its former name. 


History. Acts 1987, No. 958, § 64-1009. 
4-27-1010 — 4-27-1019. [Reserved.] 


Part B: AMENDMENT OF ByLAws 


4-27-1020. Amendment of the bylaws by board of directors or 
shareholders. 


(a) A corporation’s board of directors may amend or repeal the 
corporation’s bylaws unless: 

(1) the articles of incorporation or this chapter reserve this power 
exclusively to the shareholders in whole or part; or 

(2) the shareholders in amending or repealing a particular bylaw 
provide expressly that the board of directors may not amend or repeal 
that bylaw. 

(b) A corporation’s shareholders may amend or repeal the corpora- 
tion’s bylaws even though the bylaws may also be amended or repealed 
by its board of directors. 


History. Acts 1987, No. 958, § 64-1010. 


4-27-1021. Bylaw increasing quorum or voting requirement for 
shareholders. 


(a) If authorized by the articles of incorporation, the shareholders 
may adopt or amend a bylaw that fixes a greater quorum or voting 
requirement for shareholders (or voting groups of shareholders) than is 
required by this chapter. The adoption or amendment of a bylaw that 
adds, changes, or deletes a greater quorum or voting requirement for 
shareholders must meet the same quorum requirement and be adopted 
by the same vote and voting groups required to take action under the 
quorum and voting requirement then in effect or proposed to be 
adopted, whichever is greater. 

(b) A bylaw that fixes a greater quorum or voting requirement for 
shareholders under subsection (a) of this section may not be adopted, 
amended, or repealed by the board of directors. 


History. Acts 1987, No. 958, § 64-1011. 


4-27-1022. Bylaw increasing quorum or voting requirement for 
directors. 


(a) Abylaw that fixes a greater quorum or voting requirement for the 
board of directors may be amended or repealed: 
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(1) if originally adopted by the shareholders, only by the sharehold- 
ers; 

(2) if originally adopted by the board of directors, either by the 
shareholders or by the board of directors. 

(b) A bylaw adopted or amended by the shareholders that fixes a 
greater quorum or voting requirement for the board of directors may 
provide that it may be amended or repealed only by a specified vote of 
either the shareholders or the board of directors. 

(c) Action by the board of directors under subdivision (a)(2) of this 
section to adopt or amend a bylaw that changes the quorum or voting 
requirement for the board of directors must meet the same quorum 
requirement and be adopted by the same vote required to take action 
under the quorum and voting requirement then in effect or proposed to 


be adopted, whichever is greater. 


History. Acts 1987, No. 958, § 64-1012. 


SECTION. 


SUBCHAPTER 11 — CONVERSION AND MERGER 


SECTION. 


4-27-1101. Definitions. 4-27-1107. Action on plan of merger by 
4-27-1102. Conversion. constituent corporation. 
4-27-1103. Action on plan of conversion 4-27-1108. Merger of subsidiary. 

by converting corporation. 4-27-1109. Filings required for merger — 
4-27-1104. Filings required for conver- Effective date. 

sion — Kffective date. 4-27-1110. Effect of merger. 
4-27-1105. Effect of conversion. 4-27-1111. Chapter not exclusive. 
4-27-1106. Merger. 


Publisher’s Notes. Former subchapter 


11, concerning merger and share ex- 
change, was repealed by Acts 2009, No. 
408, § 2. The former subchapter was de- 
rived from the following sources: 

4-27-1101. Acts 1987, No. 958, § 64- 
1101. 

4-27-1102. Acts 1987, No. 958, § 64- 
aks 

4-27-1103. Acts 1987, No. 958, § 64- 
1103. 


4-27-1101. Definitions. 
In this subchapter: 


4-27-1104. Acts 1987, No. 958, § 64- 


1104. 


4-27-1105. Acts 1987, No. 958, § 64- 


1105. 


4-27-1106. Acts 1987, No. 958, § 64- 
1106; 1987 (1st Ex. Sess.), No. 11, § 9. 

4-27-1107. Acts 1987, No. 958, § 64- 
1107; 2007, No. 638, § 12. 


(1) “Constituent corporation” means a constituent organization that 


is a corporation; 


(2) “Constituent organization” means an organization that is party 


to a merger; 
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(3) “Converted organization” means the organization into which a 
converting organization converts pursuant to §§ 4-27-1102 — 4-27- 
1105; 

(4) “Converting corporation” means a converting organization that is 
a corporation; 

(5) “Converting organization” means an organization that converts 
into another organization pursuant to § 4-27-1102; 

(6) “Governing statute” of an organization means the statute that 
governs the organization’s internal affairs; 

(7) “In a record” means maintained or kept on file by the organization 
at an office of the organization or with the Secretary of State; 

(8)(A) “Organization” means: 

(i) A partnership, including a limited liability partnership; 

Gi) A limited partnership, including a limited liability limited 
partnership; | 

Gi) A limited liability company; 

(iv) A business trust; 

(v) A corporation; or 

(vi) Any other entity that has a governing statute. 

(B) “Organization” includes a domestic or foreign organization 
whether or not the organization is organized for profit; 

(9) “Organizational documents” means: 

(A) For a domestic or foreign general partnership, its partnership 
agreement and, if applicable, statement of qualification; 

(B) For a domestic or foreign limited partnership, its certificate of 
limited partnership and partnership agreement; 

(C) For a domestic or foreign limited liability company, its articles 
of organization and operating agreement, or the comparable records 
provided for in its governing statute; 

(D) For a business trust, its agreement of trust and declaration of 
trust; 

(EK) For a domestic or foreign corporation for profit, its articles of 
incorporation, bylaws, and other agreements among its shareholders 
which are authorized by its governing statute, or the comparable 
records provided for in its governing statute; and 

(F) For any other organization, the records that: 

(i) Create the organization; 

(11) Determine the internal governance of the organization; and 

(iii) Determine the relations among the organization’s owners, 
members, and interested parties; and 
(10) “Surviving organization” means an organization into which one 

(1) or more other organizations are merged. 


History. 2009, No. 408, § 2. 
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4-27-1102. Conversion. 


(a) An organization other than a corporation may convert to a 
corporation, and a corporation may convert to another organization 
under this section and §§ 4-27-1103 — 4-27-1105 and a plan of 
conversion, if the: 

(1) Other organization’s governing statute authorizes the conversion 
and is complied with; and 

(2) Conversion is not prohibited by the law of the jurisdiction that 
enacted the governing statute. 

(b) A plan of conversion must be in a record and must include the: 

(1) Name and form of the organization before conversion; 

(2) Name and form of the organization after conversion; 

(3) Terms and conditions of the conversion, including the manner 
and basis for converting interests in the converting organization into 
any combination of money, interests in the converted organization, and 
other consideration; and 

(4) Organizational documents of the converted organization. 


History. 2009, No. 408, § 2. 


4-27-1103. Action on plan of conversion by converting corpora- 
tion. 


(a) A plan of conversion may be approved if the: 

(1) Board of directors recommends the plan of conversion to the 
shareholders, unless the board of directors: 

(A) Determines that because of a conflict of interest or other 
special circumstances it should make no recommendation; and 

(B) Communicates the basis for its determination at the time the 
plan of conversion is submitted to the shareholders; and 

(2) Shareholders entitled to vote approve the plan. 

(b) The board of directors may condition its submission of the 
proposed conversion on any basis. 

(c)(1) The corporation shall notify each shareholder, whether or not 
entitled to vote, of the proposed shareholders’ meeting in accordance 
with § 4-27-705. 

(2) The notice shall: 

(A) State that a purpose of the meeting is to consider the plan of 
conversion; and 
(B) Contain or be accompanied by a copy or summary of the plan. 

(d) Unless this chapter, the articles of incorporation, or the board of 
directors acting under subsection (b) of this section require a greater 
vote or a vote by voting groups, the plan of conversion to be authorized 
must be approved by each voting group entitled to vote separately on 
the plan by a majority of all the votes entitled to be cast on the plan by 
the voting group. 

(e) Subject to any contractual rights, until a conversion is filed under 
§ 4-27-1104, a converting corporation may amend the plan or abandon 
the planned conversion: 
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(1) As provided in the plan; and 
(2) Except as prohibited by the plan, by the same consent required to 
approve the plan. 


History. 2009, No. 408, § 2. 


4-27-1104. Filings required for conversion — Effective date. 


(a)(1) After a plan of conversion is approved a converting corporation 
shall file articles of conversion with the Secretary of State. 

(2) The articles of conversion shall include: 

(A) A statement that the corporation has been converted into 
another organization; 

(B) The name and form of the organization and the jurisdiction of 
its governing statute; 

(C) The date the conversion is effective under the governing 
statute of the converted organization; 

(D) A statement that the conversion was approved as required by 
this chapter; 

(KE) A statement that the conversion was approved as required by 
the governing statute of the converted organization; 

(F) A statement confirming that the converted organization has 
filed a statement appointing an agent for service of process under 

§ 4-20-112 if the converted organization is a foreign organization not 

authorized to transact business in this state; and 

(G)G) A copy of the plan of conversion; or 

(i) A statement that: 

(a) Contains the address of an office of the organization where the 
plan of conversion is on file; and 

(6) A copy of the plan of conversion will be furnished by the 
converting corporation on request and without cost to any share- 
holder of the converting corporation. 

(b)(1) If the converting organization is not a converting corporation, 
the converting organization shall file articles of incorporation with the 
Secretary of State. 

(2) The articles of incorporation shall include, in addition to the 
information required by § 4-27-202: 

(A) A statement that the corporation was converted from another 
organization; 

(B) The name and form of the organization and the jurisdiction of 
its governing statute; and 

(C) A statement that the conversion was approved in a manner 
that complied with the organization’s governing statute. 

(c) A conversion becomes effective: 

(1) Ifthe converted organization is a corporation, when the articles of 
incorporation take effect; and 

(2) If the converted organization is not a corporation, as provided by 
the governing statute of the converted organization. 
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4-27-1105. Effect of conversion. 


(a) An organization that has been converted under this subchapter is 
for all purposes the same entity that existed before the conversion. 

(b) When a conversion takes effect: 

(1) All property owned by the converting organization remains 
vested in the converted organization; 

(2) All debts, liabilities, and other obligations of the converting 
organization continue as obligations of the converted organization; 

(3) An action or proceeding pending by or against the converting 
organization may be continued as if the conversion had not occurred; 

(4) Except as prohibited by other law, all of the rights, privileges, 
immunities, powers, and purposes of the converting organization re- 
main vested in the converted organization; 

(5) Except as otherwise provided in the plan of conversion, the terms 
and conditions of the plan of conversion take effect; and 

(6) Except as otherwise agreed, the conversion does not dissolve a 
converting corporation under § 4-27-1401 et seq. 

(c(1) A converted organization that is a foreign organization con- 
sents to the jurisdiction of the courts of this state to enforce any 
obligation owed by the converting corporation, if before the conversion 
the converting corporation was subject to suit in this state on the 
obligation. 

(2) A converted organization that is a foreign organization and not 
authorized to transact business in this state may be served with process 
under § 4-20-1138 if the converted organization: 

(A) Fails to appoint an agent for service of process under § 4-20- 

112; 

(B) No longer has an agent for service of process; or 
(C) Has an agent for service of process that cannot with reasonable 
diligence be served. | 


History. 2009, No. 408, § 2. 


4-27-1106. Merger. 


(a) A corporation may merge with one (1) or more other constituent 
organizations under this section and $$ 4-27-1107 — 4-27-1110 and a 
plan of merger if: 

(1) The governing statute of each of the other organizations autho- 
rizes the merger; 

(2) The merger is not prohibited by the law of a jurisdiction that 
enacted any of the governing statutes; and 

(3) Each of the other organizations complies with its governing 
statute in effecting the merger. 

(b) A plan of merger shall be in a record and shall include: 

(1) The name and form of each constituent organization; 

(2) The name and form of the surviving organization; 
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(3) The terms and conditions of the merger, including the manner 
and basis for converting the interests in each constituent organization 
into any combination of money, interests in the surviving organization, 
and other consideration; and 

(4) Any amendments to be made by the merger to the surviving 
organization’s organizational documents. 


History. 2009, No. 408, § 2. 


4-27-1107. Action on plan of merger by constituent corporation. 


(a) Except as provided in subsection (g) of this section and after 
adopting a plan of merger, the board of directors of each corporation 
that is a party to the merger shall submit the plan of merger for 
approval by its shareholders. 

(b) A plan of merger may be approved if the: 

(1) Board of directors recommends the plan of merger to the share- 
holders, unless the board of directors: 

(A) Determines that because of a conflict of interest or other 
special circumstances it should make no recommendation; and 

(B) Communicates the basis for its determination at the time the 
plan of merger is submitted to the shareholders; and 

(2) Shareholders entitled to vote approve the plan. 

(c) The board of directors may condition its submission of the 
proposed merger on any basis. 

(d)(1) The corporation shall notify each shareholder, whether or not 
entitled to vote, of the proposed shareholders’ meeting in accordance 
with § 4-27-705. 

(2) The notice shall: 

(A) State that a purpose of the meeting is to consider the plan of 
merger; and 
(B) Contain or be accompanied by a copy or summary of the plan. 

(e) Unless this chapter, the articles of incorporation, or the board of 
directors acting under subsection (c) of this section require a greater 
vote or a vote by voting groups, the plan of merger to be authorized 
must be approved by the affirmative vote of the holders of a majority of 
the outstanding shares entitled to vote, and if by voting group, by each 
voting group entitled to vote separately on the plan by a majority of all 
the votes entitled to be cast on the plan by the voting group. 

(f) Separate voting by voting groups is required on a plan of merger 
if the plan contains a provision that, if contained in a proposed 
amendment to the articles of incorporation, would require action by one 
(1) or more separate voting groups on the proposed amendment under 
§ 4-27-1004. 

(g) Action by the shareholders of the surviving corporation on a plan 
of merger is not required if: 

(1) The articles of incorporation of the surviving corporation will not 
differ except for amendments enumerated in § 4-27-1002 from its 
articles before the merger; 
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(2) Each shareholder of the surviving corporation whose shares were 
outstanding immediately before the effective date of the merger will 
hold the same number of shares or the interest comparable to shares in 
an entity other than a corporation, with identical designations, prefer- 
ences, limitations, and relative rights immediately after the merger; 

(3) The number of voting shares outstanding immediately after the 
merger plus the number of voting shares issuable as a result of the 
merger either by the conversion of securities issued pursuant to the 
merger or by the exercise of rights and warrants issued pursuant to the 
merger, will not exceed by more than twenty percent (20%) the total 
number of voting shares of the surviving corporation outstanding 
immediately before the merger; and 

(4) The number of participating shares outstanding immediately 
after the merger plus the number of participating shares issuable as a 
result of the merger either by the conversion of securities issued 
pursuant to the merger or by the exercise of rights and warrants issued 
pursuant to the merger, will not exceed by more than twenty percent 
(20%) the total number of participating shares outstanding immedi- 
ately before the merger. 

(h) As used in subsection (g) of this section: 

(1) “Participating shares” means shares that entitle their holders to 
participate without limitation in distributions; and 

(2) “Voting shares” means shares that entitle their holders to vote 
unconditionally in elections of directors. 

(i) Subject to any contractual rights, at any time before articles of 
merger are filed the planned merger may be abandoned without further 
shareholder action in accordance with the procedure set forth in the 
plan of merger or, if none is set forth, in the manner determined by the 
board of directors. 


History. 2009, No. 408, § 2. 


4-27-1108. Merger of subsidiary. 


(a) A parent corporation owning at least ninety percent (90%) of the 
outstanding shares of each class of a subsidiary corporation may merge 
the subsidiary corporation into itself without approval of the sharehold- 
ers of the parent corporation or subsidiary corporation. 

(b) The board of directors of the parent corporation shall adopt a plan 
of merger that sets forth: 

(1) The names of the parent corporation and the subsidiary corpora- 
tion; and 

(2) The manner and basis of converting the shares of the subsidiary 
corporation into: 

(A) Shares, obligations, or other securities of the parent corpora- 
tion or any other corporation; or 
(B) Cash or other property. 
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(c) The parent corporation shall mail a copy or summary of the plan 
of merger to each shareholder of the subsidiary who does not waive the 
mailing requirement in writing. 

(d) The parent corporation may not deliver articles of merger to the 
Secretary of State for filing until at least thirty (30) days after the date 
the parent corporation mailed a copy of the plan of merger to each 
shareholder of the subsidiary corporation who did not waive the mailing 
requirement. 

(e) Articles of merger under this section may not contain amend- 
ments to the articles of incorporation of the parent corporation except 
for amendments enumerated in § 4-27-1002. 


History. Acts 2009, No. 408, § 2. 


4-27-1109. Filings required for merger — Effective date. 


(a) After each constituent organization has approved a merger, 
articles of merger must be signed by an authorized representative of 
each constituent organization. 

(b) The articles of merger shall include: 

(1) The name and form of each constituent organization and the 
jurisdiction of its governing statute; 

(2) The name and form of the surviving organization and the 
jurisdiction of its governing statute; 

(3) The date the merger is effective under the governing statute of 
the surviving organization; 

(4) Any amendments provided for in the plan of merger for the 
organizational document of the surviving organization; 

(5) A statement as to each constituent organization that the merger 
was approved as required by the organization’s governing statute; 

(6) Astatement confirming that the surviving organization has filed 
a statement appointing an agent for service of process under § 4-20-112 
if the surviving organization is a foreign organization not authorized to 
transact business in this state; 

(7)(A) A copy of the plan of merger; or 

(B) A statement that: 

(i) Contains the address of an office of the surviving organization 
where the plan of merger is on file; and 

(ii) A copy of the plan of merger will be furnished by the surviving 
organization on request and without cost to any shareholder, mem- 
ber, partner, or other owner of any constituent organization; and 

(8) Any additional information required by the governing statute of 
any constituent organization. 

(c) Each constituent organization shall deliver the articles of merger 
for filing in the office of the Secretary of State. 

(d) A merger becomes effective under this subchapter: 

(1) If the surviving organization is a corporation, upon the later of: 

(A) Compliance with subsection (c) of this section; or 
(B) The date specified in the articles of merger; or 
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(2) If the surviving organization is not a corporation, as provided by 
the governing statute of the surviving organization. 


History. Acts 2009, No. 408, § 2. 


4-27-1110. Effect of merger. 


(a) When a merger becomes effective: 

(1) The surviving organization continues or comes into existence; 

(2) Each constituent organization that merges into the surviving 
organization ceases to exist as a separate entity; 

(3) All property owned by each constituent organization that ceases 
to exist vests in the surviving organization; 

(4) All debts, liabilities, and other obligations of each constituent 
organization that ceases to exist continue as obligations of the surviving 
organization; 

(5) An action or proceeding pending by or against a constituent 
organization that ceases to exist may continue as if the merger had not 
occurred; 

(6) Except as prohibited by other law, all of the rights, privileges, 
immunities, powers, and purposes of each constituent organization that 
ceases to exist vest in the surviving organization; 

(7) Except as otherwise provided in the plan of merger, the terms and 
conditions of the plan of merger take effect; 

(8) Except as otherwise agreed, if a constituent corporation ceases to 
exist, the merger does not dissolve the corporation for the purposes of 
§ 4-27-1401 et seq.; and 

(9) Any amendments provided for in the articles of merger for the 
organizational documents of the surviving organization become effec- 
tive. . 

(b)(1) A surviving organization that is a foreign organization con- 
sents to the jurisdiction of the courts of this state to enforce any 
obligation owed by a constituent organization if before the merger the 
constituent organization was subject to suit in this state on the 
obligation. 

(2) A surviving organization that is a foreign organization and not 
authorized to transact business in this state may be served with process 
under § 4-20-1138 if the surviving organization: 

(A) Fails to appoint an agent for service of process under § 4-20- 

112; 

(B) No longer has an agent for service of process; or 
(C) Has an agent for service of process that cannot with reasonable 
diligence be served. 


History. Acts 2009, No. 408, § 2. 
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4-27-1111. Chapter not exclusive. 


This chapter does not preclude an organization from being converted 
or merged under other law. 


History. Acts 2009, No. 408, § 2. 
SUBCHAPTER 12 — SALE oF ASSETS 


SECTION. SECTION. 

4-27-1201. Sale of assets in regular 4-27-1202. Sale of assets other than in 
course of business and regular course of business. 
mortgage of assets. 


4-27-1201. Sale of assets in regular course of business and 
mortgage of assets. 


(a) A corporation may, on the terms and conditions and for the 
consideration determined by the board of directors: 

(1) sell, lease, exchange, or otherwise dispose of all, or substantially 
all, of its property in the usual and regular course of business; 

(2) mortgage, pledge, dedicate to the repayment of indebtedness 
(whether with or without recourse), or otherwise encumber any or all of 
its property whether or not in the usual and regular course of business; 
or 

(3) transfer any or all of its property to a corporation all the shares 
of which are owned by the corporation. 

(b) Unless the articles of incorporation or another provision of this 
chapter so require, approval by the shareholders of a transaction 
described in subsection (a) of this section is not required. 


History. Acts 1987, No. 958, § 64-1201. 


4-27-1202. Sale of assets other than in regular course of busi- 
ness. 


(a) A corporation may sell, lease, exchange, or otherwise dispose of 
all, or substantially all, of its property (with or without the good will), 
otherwise than in the usual and regular course of business, on the 
terms and conditions and for the consideration determined by the 
corporation’s board of directors, if the board of directors proposes and 
its shareholders approve the proposed transaction. 

(b) For a transaction to be authorized: 

(1) the board of directors must recommend the proposed transaction 
to the shareholders unless the board of directors determines that 
because of conflict of interest or other special circumstances it should 
make no recommendation and communicates the basis for its determi- 
nation to the shareholders with the submission of the proposed trans- 
action; and 

(2) the shareholders entitled to vote must approve the transaction. 
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(c) The board of directors may condition its submission of the 
proposed transaction on any basis. 

(d) The corporation shall notify each shareholder, whether or not 
entitled to vote, of the proposed shareholders’ meeting in accordance 
with § 4-27-705. The notice must also state that the purpose, or one of 
the purposes, of the meeting is to consider the sale, lease, exchange, or 
other disposition of all, or substantially all, the property of the corpo- 
ration and contain or be accompanied by a description of the transac- 
tion. 

(e) Unless the articles of incorporation or the board of directors 
(acting pursuant to subsection (c) of this section) require a greater vote 
or a vote by voting groups, the transaction to be authorized must be 
approved by a majority of all the votes entitled to be cast on the 
transaction. 

(f) After a sale, lease, exchange, or other disposition of property is 
authorized, the transaction may be abandoned (subject to any contrac- 
tual rights) without further shareholder action. 

(g) A transaction that constitutes a distribution is governed by 
§ 4-27-640 and not by this section. 


History. Acts 1987, No. 958, § 64-1202. 
SUBCHAPTER 13 — DIssENTERS’ RIGHTS 


Part A: Right to Dissent and Obtain — SECTION. 


Payment for Shares 4-27-1322. Dissenters’ notice. 
4-27-1323. Duty to demand payment. 
SECTION. i 4-27-1324. Share restrictions. 
4-27-1301. Definitions. 4-27-1325. Payment. 
4-27-1302. Right of dissent. 4-27-1326. Failure to take action. 
4-27-1303. Dissent by nominees and ben- 4-27-1327. After-acquired shares. 
eficial owners. 4-27-1328. Procedure if shareholder dis- 


4-27-1304 — 4-27-1319. [Reserved.] satisfied with payment or 


offer. 


Part B: Procedure for Exercise of 4-27-1329. [Reserved.] 


Dissenters’ Rights 


SECTION. 

4-27-1320. Notice of dissenters’ rights. 

4-27-1321. Notice of intent to demand 
payment. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


Part C: Judicial Appraisal of Shares 


SECTION. 
4-27-1330. Court action. 
4-27-1331. Court costs and counsel fees. 


Part A: Rigut To DISSENT AND OBTAIN PAYMENT FOR SHARES 


4-27-1301. Definitions. 
In this subchapter: 
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(1) “Corporation” means the issuer of the shares held by a dissenter 
before the corporate action, or the surviving or acquiring corporation by 
merger or share exchange of that issuer. 

(2) “Dissenter” means a shareholder who is entitled to dissent from 
corporate action under § 4-27-1302 and who exercises that right when 
and in the manner required by §§ 4-27-1320 — 4-27-1328. 

(3) “Fair value”, with respect to a dissenter’s shares, means the value 
of the shares immediately before the effectuation of the corporate action 
to which the dissenter objects, excluding any appreciation or deprecia- 
tion in anticipation of the corporate action unless exclusion would be 
inequitable. 

(4) “Interest” means interest from the effective date of the corporate 
action until the date of payment, at the average rate currently paid by 
the corporation on its principal bank loans or, if none, at a rate that is 
fair and equitable under all the circumstances. 

(5) “Record shareholder” means the person in whose name shares are 
registered in the records of a corporation or the beneficial owner of 
shares to the extent of the rights granted by a nominee certificate on file 
with a corporation. 

(6) “Beneficial shareholder” means the person who is a beneficial 
owner of shares held in a voting trust or by a nominee as the record 
shareholder. 

(7) “Shareholder” means the record shareholder or the beneficial 
shareholder. 


History. Acts 1987, No. 958, § 64-1301; 
1987 (1st Ex. Sess.), No. 11, § 10. 


4-27-1302. Right of dissent. 


(a) A shareholder is entitled to dissent from and obtain payment of 
the fair value of the shareholder’s shares in the event of any of the 
following corporate actions: 

(1) Consummation of a plan of conversion to which the corporation is 
a party; 

(2) Consummation of a plan of merger to which the corporation is a 
party if: 

(A) Shareholder approval is required for the merger by § 4-27- 
1107 or the articles of incorporation and the shareholder is entitled to 
vote on the merger; or 

(B) The corporation is a subsidiary that is merged with its parent 
under § 4-27-1108; 

(3) Consummation of a plan of share exchange to which the corpo- 
ration is a party as the corporation whose shares will be acquired, if the 
shareholder is entitled to vote on the plan; 

(4) Consummation of a sale or exchange of all, or substantially all, of 
the property of the corporation other than in the usual and regular 
course of business, if the shareholder is entitled to vote on the sale or 
exchange, including a sale in dissolution, but not including a sale under 
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court order or a sale for cash under a plan by which all or substantially 
all of the net proceeds of the sale will be distributed to the shareholders 
within one (1) year after the date of sale; 

(5) An amendment to the articles of incorporation that materially 
and adversely affects rights in respect of a dissenter’s shares because it: 

(i) Alters or abolishes a preferential right of the shares; 

(ii) Creates, alters, or abolishes a right in respect of redemption, 
including a provision respecting a sinking fund for the redemption or 
repurchase of the shares; 

(iii) Alters or abolishes a preemptive right of the holder of the 
shares to acquire shares or other securities; 

(iv) Excludes or limits the right of the shares to vote on any matter, 
or to cumulate votes, other than a limitation by dilution through 
issuance of shares or other securities with similar voting rights; or 

(v) Reduces the number of shares owned by the shareholder to a 
fraction of a share if the fractional share so created is to be acquired 
for cash under § 4-27-604; or 
(6) Any corporate action taken pursuant to a shareholder vote to the 

extent the articles of incorporation, bylaws, or a resolution of the board 
of directors provide that voting or nonvoting shareholders are entitled 
to dissent and obtain payment for their shares. 

(b) A shareholder entitled to dissent and obtain payment for the 
shareholder’s shares under this subchapter may not challenge the 
corporate action creating the shareholder’s entitlement unless the 
action is unlawful or fraudulent with respect to the shareholder or the 
corporation. 


History. Acts 1987, No. 958, § 64-1302; 
1987 (1st Ex. Sess.), No. 11, § 11; 2009, 
No. 408, §§ 3, 9. 


4-27-1303. Dissent by nominees and beneficial owners. 


(a) A record shareholder may assert dissenters’ rights as to fewer 
than all the shares registered in his name only if he dissents with 
respect to all shares beneficially owned by any one (1) person and 
notifies the corporation in writing of the name and address of each 
person on whose behalf he asserts dissenters’ rights. The rights of a 
partial dissenter under this subsection are determined as if the shares 
as to which he dissents and his other shares were registered in the 
names of different shareholders. 

(b) A beneficial shareholder may assert dissenters’ rights as to 
shares held on his behalf only if: 

(1) he submits to the corporation the record shareholder’s written 
consent to the dissent not later than the time the beneficial shareholder 
asserts dissenters’ rights; and 

(2) he does so with respect to all shares of which he is the beneficial 
shareholder or over which he has power to direct the vote. 


4-27-1304 BUSINESS AND COMMERCIAL LAW 196 
History. Acts 1987, No. 958, § 64-1303. 


4-27-1304 — 4-27-1319. [Reserved.]| 
Part B: PrRocepuRE FOR EXERCISE OF DISSENTERS’ RIGHTS 


4-27-1320. Notice of dissenters’ rights. 


(a) If proposed corporate action creating dissenters’ rights under 
§ 4-27-1302 is submitted to a vote at a shareholders’ meeting, the 
meeting notice must state that shareholders are or may be entitled to 
assert dissenters’ rights under this chapter and be accompanied by a 
copy of this chapter. 

(b) If corporate action creating dissenters’ rights under § 4-27-1302 
is taken without a vote of shareholders, the corporation shall notify in 
writing all shareholders entitled to assert dissenters’ rights that the 
action was taken and send them the dissenters’ notice described in 
§ 4-27-1322. 


History. Acts 1987, No. 958, § 64-1304. 


4-27-1321. Notice of intent to demand payment. 


(a) If proposed corporate action creating dissenters’ rights under 
§ 4-27-1302 is submitted to a vote at a shareholders’ meeting, a 
shareholder who wishes to assert dissenters’ rights (1) must deliver to 
the corporation before the vote is taken written notice of his intent to 
demand payment for his shares if the proposed action is effectuated and 
(2) must not vote his shares in favor of the proposed action. 

(b) A shareholder who does not satisfy the requirements of subsec- 
tion (a) of this section is not entitled to payment for his shares under 
this subchapter. 


History. Acts 1987, No. 958, § 64-1305. 


4-27-1322. Dissenters’ notice. 


(a) If proposed corporate action creating dissenters’ rights under 
§ 4-27-1302 is authorized at a shareholders’ meeting, the corporation 
shall deliver a written dissenters’ notice to all shareholders who 
satisfied the requirements of § 4-27-1321. 

(b) The dissenters’ notice must be sent no later than ten (10) days 
after the corporate action was taken, and must: 

(1) state where the payment demand must be sent and where and 
when certificates for certificated shares must be deposited; 

(2) inform holders of uncertificated shares to what extent transfer of 
the shares will be restricted after the payment demand is received; 

(3) supply a form for demanding payment that includes the date of 
the first announcement to news media or to shareholders of the terms 
of the proposed corporate action and requires that the person asserting 
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dissenters’ rights certify whether or not he acquired beneficial owner- 
ship of the shares before that date; 

(4) set a date by which the corporation must receive the payment 
demand, which date may not be fewer than thirty (30) nor more than 
sixty (60) days after the date the subsection (a) notice is delivered; and 

(5) be accompanied by a copy of this subchapter. 


History. Acts 1987, No. 958, § 64-1306. 


4-27-1323. Duty to demand payment. 


(a) A shareholder sent a dissenters’ notice described in § 4-27-1322 
must demand payment, certify whether he acquired beneficial owner- 
ship of the shares before the date required to be set forth in the 
dissenters’ notice pursuant to § 4-27-1322(b)(3), and deposit his certifi- 
cates in accordance with the terms of the notice. 

(b) The shareholder who demands payment and deposits his share 
certificates under subsection (a) of this section retains all other rights of 
a shareholder until these rights are cancelled or modified by the taking 
of the proposed corporate action. 

(c) Ashareholder who does not demand payment or deposit his share 
certificates where required, each by the date set in the dissenters’ 
notice, is not entitled to payment for his shares under this subchapter. 


History. Acts 1987, No. 958, § 64-1307. 


4-27-1324. Share restrictions. 


(a) The corporation may restrict the transfer of uncertificated shares 
from the date the demand for their payment is received until the 
proposed corporate action is taken or the restrictions released under 
§ 4-27-1326. 

(b) The person for whom dissenters’ rights are asserted as to uncer- 
tificated shares retains all other rights of a shareholder until these 
rights are cancelled or modified by the taking of the proposed corporate 
action. 


History. Acts 1987, No. 958, § 64-1308. 


4-27-1325. Payment. 


(a) Except as provided in § 4-27-1327, as soon as the proposed 
corporate action is taken, or upon receipt of a payment demand, the 
corporation shall pay each dissenter who complied with § 4-27-1323 
the amount the corporation estimates to be the fair value of his shares, 
plus accrued interest. 

(b) The payment must be accompanied by: 

(1) the corporation’s balance sheet as of the end of a fiscal year 
ending not more than sixteen (16) months before the date of payment, 
an income statement for that year, a statement of changes in share- 
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holders’ equity for that year, and the latest available interim financial 
statements, if any; 

(2) a statement of the corporation’s estimate of the fair value of the 
shares; 

(3) an explanation of how the interest was calculated; 

(4) a statement of the dissenter’s right to demand payment under 
§ 4-27-1328; and 

(5) a copy of this subchapter. 


History. Acts 1987, No. 958, § 64-1309. 


4-27-1326. Failure to take action. 


(a) If the corporation does not take the proposed action within sixty 
(60) days after the date set for demanding payment and depositing 
share certificates, the corporation shall return the deposited certificates 
and release the transfer restrictions imposed on uncertificated shares. 

(b) If after returning deposited certificates and releasing transfer 
restrictions, the corporation takes the proposed action, it must send a 
new dissenters’ notice under § 4-27-1322 and repeat the payment 
demand procedure. 


History. Acts 1987, No. 958, § 64-1310. 


4-27-1327. After-acquired shares. 


(a) Acorporation may elect to withhold payment required by § 4-27- 
1325 from a dissenter unless he was the beneficial owner of the shares 
before the date set forth in the dissenters’ notice as the date of the first 
announcement to news media or to shareholders of the terms of the 
proposed corporate action. 

(b) To the extent the corporation elects to withhold payment under 
subsection (a) of this section, after taking the proposed corporate action, 
it shall estimate the fair value of the shares, plus accrued interest, and 
shall pay this amount to each dissenter who agrees to accept it in full 
satisfaction of his demand. The corporation shall send with its offer a 
statement of its estimate of the fair value of the shares, an explanation 
of how the interest was calculated, and a statement of the dissenter’s 
right to demand payment under § 4-27-1328. 


History. Acts 1987, No. 958, § 64-1311. 


4-27-1328. Procedure if shareholder dissatisfied with payment 
or offer. 


(a) A dissenter may notify the corporation in writing of his own 
estimate of the fair value of his shares and amount of interest due, and 
demand payment of his estimate (less any payment under § 4-27- 
1325), or reject the corporation’s offer under § 4-27-1327 and demand 
payment of the fair value of his shares and interest due, if: 


Loy BUSINESS CORPORATION ACT OF 1987 4-27-1330 


(1) the dissenter believes that the amount paid under § 4-27-1325 or 
offered under § 4-27-1327 is less than the fair value of his shares or 
that the interest due is incorrectly calculated; 

(2) the corporation fails to make payment under § 4-27-1325 within 
sixty (60) days after the date set for demanding payment; or 

(3) the corporation, having failed to take the proposed action, does 
not return the deposited certificates or release the transfer restrictions 
imposed on uncertificated shares within sixty (60) days after the date 
set for demanding payment. 

(b) A dissenter waives his right to demand payment under this 
section unless he notifies the corporation of his demand in writing 
under subsection (a) of this section within thirty (30) days after the 
corporation made or offered payment for his shares. 


History. Acts 1987, No. 958, § 64-1312. 


4-27-1329. [Reserved.] 
Part C: JupDIcIAL APPRAISAL OF SHARES 


4-27-1330. Court action. 


(a) If a demand for payment under § 4-27-1328 remains unsettled, 
the corporation shall commence a proceeding within sixty (60) days 
after receiving the payment demand and petition the court to determine 
the fair value of the shares and accrued interest. If the corporation does 
not commence the proceeding within the sixty-day period, it shall pay 
each dissenter whose demand remains unsettled the amount de- 
manded. 

(b) The corporation shall commence the proceeding in the circuit 
court of the county where the corporation’s principal office is located or 
the Pulaski County Circuit Court if the corporation does not have a 
principal office in this state. If the corporation is a foreign corporation, 
it shall commence the proceeding in the county in this state where the 
principal office of the domestic corporation merged with or whose 
shares were acquired by the foreign corporation was located. 

(c) The corporation shall make all dissenters (whether or not resi- 
dents of this state) whose demands remain unsettled parties to the 
proceeding as in an action against their shares and all parties must be 
served with a copy of the petition. Nonresidents may be served by 
registered or certified mail or by publication as provided by law. 

(d) The jurisdiction of the court in which the proceeding is com- 
menced under subsection (b) of this section is plenary and exclusive. 
The court may appoint one (1) or more persons as appraisers to receive 
evidence and recommend decision on the question of fair value. The 
appraisers have the powers described in the order appointing them, or 
in any amendment to it. The dissenters are entitled to the same 
discovery rights as parties in other civil proceedings. 
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(e) Each dissenter made a party to the proceeding is entitled to 
judgment (1) for the amount, if any, by which the court finds the fair 
value of his shares, plus interest, exceeds the amount paid by the 
corporation or (2) for the fair value, plus accrued interest, of his 
after-acquired shares for which the corporation elected to withhold 
payment under § 4-27-1327. 


History. Acts 1987, No. 958, § 64-1313; 
2007, No. 638, § 13. 


4-27-1331. Court costs and counsel fees. 


(a) The court in an appraisal proceeding commenced under § 4-27- 
1330 shall determine all costs of the proceeding, including the reason- 
able compensation and expenses of appraisers appointed by the court. 
The court shall assess the costs against the corporation, except that the 
court may assess costs against all or some of the dissenters, in amounts 
the court finds equitable, to the extent the court finds the dissenters 
acted arbitrarily, vexatiously, or not in good faith in demanding pay- 
ment under § 4-27-1328. 

(b) The court may also assess the fees and expenses of counsel and 
experts for the respective parties, in amounts the court finds equitable: 

(1) against the corporation and in favor of any or all dissenters if the 
court finds the corporation did not substantially comply with the 
requirements of §§ 4-27-1320 — 4-27-1328; or 

(2) against either the corporation or a dissenter, in favor of any other 
party, if the court finds that the party against whom the fees and 
expenses are assessed acted arbitrarily, vexatiously, or not in good faith 
with respect to the rights provided by this chapter. 

(c) If the court finds that the services of counsel for any dissenter 
were of substantial benefit to other dissenters similarly situated, and 
that the fees for those services should not be assessed against the 
corporation, the court may award to these counsel reasonable fees to be 
paid out of the amounts awarded the dissenters who were benefited. 


History. Acts 1987, No. 958, § 64-1314. 
SUBCHAPTER 14 — DISSOLUTION 
Part A: Voluntary Dissolution SECTION. 


4-27-1407. Unknown claims against dis- 


lved corporation. 
4-27-1401. Dissolution by incorporators a 
era sonar Pe 4-27-1408 — 4-27-1419. [Reserved.] 


4-27-1402. Dissolution by board of direc- Part B: Administrative Dissolution 
tors and shareholders. 


SECTION. 


4-27-1403. Articles of dissolution. SECTION. 
4-27-1404. Revocation of dissolution. 4-27-1420. Grounds for administrative 
4-27-1405. Effect of dissolution. dissolution. 


4-27-1406. Known claims against dis- 4-27-1421. Procedure for and effect of ad- 
solved corporation. ministrative dissolution. 
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SECTION. 

4-27-1422. Reinstatement following ad- 
ministrative dissolution. 

4-27-1423. Appeal from denial of rein- 
statement. 
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4-27-1402 


SECTION. 

4-27-1432. Receivership or 
ship. 

4-27-1433. Decree of dissolution. 

4-27-1434 — 4-27-1439. [Reserved.] 


custodian- 


4-27-1424 — 4-27-1429. [Reserved.] 


Part C: Judicial Dissolution 


Part D: Miscellaneous 


SECTION. 
4-27-1440. Deposit with Treasurer of 
State. 


SECTION. 

4-27-1430. Grounds for judicial dissolu- 
tion. 

4-27-1431. Procedure for judicial dissolu- 
tion. 


Effective Dates. Acts 2007, No. 638, 
Se 07 pept. 1, 2007. 


Part A: VoLUNTARY DISSOLUTION 


4-27-1401. Dissolution by incorporators or initial directors. 


A majority of the incorporators or initial directors of a corporation 
that has not issued shares or has not commenced business may dissolve 
the corporation by delivering to the Secretary of State for filing articles 
of dissolution that set forth: 

(1) the name of the corporation; 

(2) the date of its incorporation; 

(3) either (i) that none of the corporation’s shares has been issued or 
(ii) that the corporation has not commenced business; 

(4) that no debt of the corporation remains unpaid; 

(5) that the net assets of the corporation remaining after winding up 
have been distributed to the shareholders, if shares were issued; and 

(6) that a majority of the incorporators or initial directors authorized 
the dissolution. | 


History. Acts 1987, No. 958, § 64-1401. 


4-27-1402. Dissolution by board of directors and shareholders. 


(a) A corporation’s board of directors may propose dissolution for 
submission to the shareholders. 

(b) For a proposal to dissolve to be adopted: 

(1) the board of directors must recommend dissolution to the share- 
holders unless the board of directors determines that because of conflict 
of interest or other special circumstances it should make no recommen- 
dation and communicates the basis for its determination to the share- 
holders; and 

(2) the shareholders entitled to vote must approve the proposal to 
dissolve as provided in subsection (e) of this section. 


4-27-1403 BUSINESS AND COMMERCIAL LAW 202 


(c) The board of directors may condition its submission of the 
proposal for dissolution on any basis. 

(d) The corporation shall notify each shareholder, whether or not 
entitled to vote, of the proposed shareholders’ meeting in accordance 
with § 4-27-705. The notice must also state that the purpose, or one of 
the purposes, of the meeting is to consider dissolving the corporation. 

(e) Unless the articles of incorporation or the board of directors 
(acting pursuant to subsection (c) of this section) require a greater vote 
or a vote by voting groups, the proposal to dissolve to be adopted must 
be approved by a majority of all the votes entitled to be cast on that 
proposal. 


History. Acts 1987, No. 958, § 64-1402. 


4-27-1403. Articles of dissolution. 


(a) At any time after dissolution is authorized, the corporation may 
dissolve by delivering to the Secretary of State for filing articles of 
dissolution setting forth: 

(1) the name of the corporation; 

(2) the date dissolution was authorized; 

(3) if dissolution was approved by the shareholders: 

(i) the number of votes entitled to be cast on the proposal to 
dissolve; and 
(11) either the total number of votes cast for and against dissolution 

or the total number of undisputed votes cast for dissolution and a 

statement that the number cast for dissolution was sufficient for 

approval; 

(4) if voting by voting groups was required, the information required 
by subdivision (3) of this subsection must be separately provided for 
each voting group entitled to vote separately on the plan to dissolve. 

(b) A corporation is dissolved upon the effective date of its articles of 
dissolution. 


History. Acts 1987, No. 958, § 64-1408. 


4-27-1404. Revocation of dissolution. 


(a) A corporation may revoke its dissolution within one hundred 
twenty (120) days of its effective date. 

(b) Revocation of dissolution must be authorized in the same manner 
as the dissolution was authorized unless that authorization permitted 
revocation by action of the board of directors alone, in which event the 
board of directors may revoke the dissolution without shareholder 
action. 

(c) After the revocation of dissolution is authorized, the corporation 
may revoke the dissolution by delivering to the Secretary of State for 
filing articles of revocation of dissolution, together with a copy of its 
articles of dissolution, that set forth: 

(1) the name of the corporation; 
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(2) the effective date of the dissolution that was revoked; 

(3) the date that the revocation of dissolution was authorized; 

(4) if the corporation’s board of directors (or incorporators) revoked 
the dissolution, a statement to that effect; 

(5) if the corporation’s board of directors revoked a dissolution 
authorized by the shareholders, a statement that revocation was 
permitted by action by the board of directors alone pursuant to that 
authorization; and 

(6) if shareholder action was required to revoke the dissolution, the 
information required by § 4-27-1403(a)(3) or (a)(4). 

(d) Revocation of dissolution is effective upon the effective date of the 
articles of revocation of dissolution. 

(e) When the revocation of dissolution is effective, it relates back to 
and takes effect as of the effective date of the dissolution and the 
corporation resumes carrying on its business as if dissolution had never 
occurred. 


History. Acts 1987, No. 958, § 64-1404. 


4-27-1405. Effect of dissolution. 


(a) Adissolved corporation continues its corporate existence but may 
not carry on any business except that appropriate to wind up and 
liquidate its business and affairs, including: 

(1) collecting its assets; 

(2) disposing of its properties that will not be distributed in kind to 
its shareholders; 

(3) discharging or making provision for discharging its liabilities; 

(4) distributing its remaining property among its shareholders ac- 
cording to their interests; and 

(5) doing every other act necessary to wind up and liquidate its 
business and affairs. 

(b) Dissolution of a corporation does not: 

(1) transfer title to the corporation’s property; 

(2) prevent transfer of its shares or securities, although the autho- 
rization to dissolve may provide for closing the corporation’s share 
transfer records; 

(3) subject its directors or officers to standards of conduct different 
from those prescribed in § 4-27-801 et seq.; 

(4) change quorum or voting requirements for its board of directors 
or shareholders; change provisions for selection, resignation, or re- 
moval of its directors or officers or both; or change provisions for 
amending its bylaws; 

(5) prevent commencement of a proceeding by or against the corpo- 
ration in its corporate name; 

(6) abate or suspend a proceeding pending by or against the corpo- 
ration on the effective date of dissolution; or 

(7) terminate the authority of the registered agent of the corporation. 
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History. Acts 1987, No. 958, § 64-1405. 


4-27-1406. Known claims against dissolved corporation. 


(a) Adissolved corporation may dispose of the known claims against 
it by following the procedure described in this section. 

(b) The dissolved corporation shall notify its known claimants in 
writing of the dissolution at any time after its effective date. The 
written notice must: 

(1) describe information that must be included in a claim; 

(2) provide a mailing address where a claim may be sent; 

(3) state the deadline, which may not be fewer than one hundred 
twenty (120) days from the effective date of the written notice, by which 
the dissolved corporation must receive the claim; and 

(4) state that the claim will be barred if not received by the deadline. 

(c) Aclaim against the dissolved corporation is barred: 

(1) if a claimant who was given written notice under subsection (b) of 
this section does not deliver the claim to the dissolved corporation by 
the deadline; 

(2) if a claimant whose claim was rejected by the dissolved corpora- 
tion does not commence a proceeding to enforce the claim within ninety 
(90) days from the effective date of the rejection notice. 

(d) For purposes of this section, “claim” does not include a contingent 
liability or a claim based on an event occurring after the effective date 
of dissolution. 


History. Acts 1987, No. 958, § 64-1406. 


4-27-1407. Unknown claims against dissolved corporation. 


(a) A dissolved corporation may also publish notice of its dissolution 
and request that persons with claims against the corporation present 
them in accordance with the notice. 

(b) The notice must: 

(1) be published one (1) time in a newspaper of general circulation in 
the county where the dissolved corporation’s principal office is or was 
last located or in a newspaper of general circulation in Pulaski County 
if the corporation did not have a principal office in this state; 

(2) describe the information that must be included in a claim and 
provide a mailing address where the claim may be sent; and 

(3) state that a claim against the corporation will be barred unless a 
proceeding to enforce the claim is commenced within five (5) years after 
the publication of the notice. 

(c) If the dissolved corporation publishes a newspaper notice in 
accordance with subsection (b) of this section, the claim of each of the 
following claimants is barred unless the claimant commences a pro- 
ceeding to enforce the claim against the dissolved corporation within 
five (5) years after the publication date of the newspaper notice: 

(1) a claimant who did not receive written notice under § 4-27-1406; 
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(2) a claimant whose claim was timely sent to the dissolved corpo- 
ration but not acted on; 

(3) a claimant whose claim is contingent or based on an event 
occurring after the effective date of dissolution. 

(d) A claim may be enforced under this section: 

(1) against the dissolved corporation, to the extent of its undistrib- 
uted assets; or 

(2) if the assets have been distributed in liquidation, against a 
shareholder of the dissolved corporation to the extent of his pro rata 
share of the claim or the corporate assets distributed to him in 
liquidation, whichever is less, but a shareholder’s total liability for all 
claims under this section may not exceed the total amount of assets 
distributed to him. 


History. Acts 1987, No. 958, § 64-1407; 
1987 (1st Ex. Sess.), No. 11, § 12; 2007, 
No. 638, § 14. 


4-27-1408 — 4-27-1419. [Reserved.] 
Part B: ADMINISTRATIVE DISSOLUTION 


4-27-1420. Grounds for administrative dissolution. 


The Secretary of State may commence a proceeding under § 4-27- 
1421 to administratively dissolve a corporation if: 

(1) the corporation does not pay within sixty (60) days after they are 
due any franchise taxes or penalties imposed by this chapter or other 
law; 

(2) the corporation does not deliver its annual franchise tax report to 
the Secretary of State within sixty (60) days after it is due; 

(3) the corporation is without a registered agent in this state for sixty 
(60) days or more;. 

(4) the corporation does not notify the Secretary of State within sixty 
(60) days that its registered agent has been changed or has resigned; or 

(5) the corporation’s period of duration stated in its articles of 
incorporation expires. 


History. Acts 1987, No. 958, § 64-1408; 
2007, No. 638, § 15. 


RESEARCH REFERENCES 
Ark. L. Notes. Flaccus, A Grab Bag of 


Recent Arkansas Cases, 1999 Ark. L. 
Notes 25. 
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CASE NOTES 


Corporation with Forfeited Charter. forfeited charter has not been dissolved, 

This section, §§ 26-54-110 and 26-54- the corporation continues to exist for lim- 
112 presuppose that a corporation whose ited purposes. Gibson v. Dennis (In re 
charter has been forfeited has not yet been Russell), 123 B.R. 48 (Bankr. W.D. Ark. 
dissolved, and since a corporation with a_ 1990). 


4-27-1421. Procedure for and effect of administrative dissolu- 
tion. 


(a) If the Secretary of State determines that one (1) or more grounds 
exist under § 4-27-1420 for dissolving a corporation, he or she shall 
serve the corporation with written notice of his or her determination. 

(b) If the corporation does not correct each ground for dissolution or 
demonstrate to the reasonable satisfaction of the Secretary of State 
that each ground determined by the Secretary of State does not exist 
within sixty (60) days after service of the notice is perfected, the 
Secretary of State shall administratively dissolve the corporation by 
signing a certificate of dissolution that recites the ground or grounds for 
dissolution and its effective date. The Secretary of State shall file the 
original of the certificate and serve a copy on the corporation. 

(c) A corporation administratively dissolved continues its corporate 
existence but may not carry on any business except that necessary to 
wind up and liquidate its business and affairs under § 4-27-1405 and 
notify claimants under §§ 4-27-1406 and 4-27-1407. 

(d) The administrative dissolution of a corporation does not termi- 
nate the authority of its registered agent. 


History. Acts 1987, No. 958, § 64-1409; 
2007, No. 638, § 16. 


4-27-1422. Reinstatement following administrative dissolution. 


(a) Acorporation administratively dissolved under § 4-27-1421 may 
apply to the Secretary of State for reinstatement within two (2) years 
after the effective date of dissolution. The application must: 

(1) recite the name of the corporation and the effective date of its 
administrative dissolution; 

(2) state that the ground or grounds for dissolution either did not 
exist or have been eliminated; 

(3) state that the corporation’s name satisfies the requirements of 
§ 4-27-401; and 

(4) contain one (1) or more certificates from appropriate state taxing 
authorities reciting that all taxes owed by the corporation have been 
paid. 

(b) Ifthe Secretary of State determines that the application contains 
the information required by subsection (a) of this section and that the 
information is correct, he or she shall cancel the certificate of dissolu- 
tion and prepare a certificate of reinstatement that recites his or her 
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determination and the effective date of reinstatement, file the original 
of the certificate, and serve a copy on the corporation. 

(c) When the reinstatement is effective, it relates back to and takes 
effect as of the date of the administrative dissolution and the corpora- 
tion resumes carrying on its business as if the administrative dissolu- 
tion had never occurred. 


History. Acts 1987, No. 958, § 64-1410; 
2007, No. 638, § 17. 


CASE NOTES 


Cited: Larzelere v. Reed, 35 Ark. App. 
174, 816 S.W.2d 614 (1991). 


4-27-1423. Appeal from denial of reinstatement. 


(a) If the Secretary of State denies a corporation’s application for 
reinstatement following administrative dissolution, he or she shall 
serve the corporation with a written notice that explains the reason or 
reasons for denial. 

(b) The corporation may appeal the denial of reinstatement to the 
Pulaski County Circuit Court within thirty (30) days after service of the 
notice of denial is perfected. The corporation appeals by petitioning the 
court to set aside the dissolution and attaching to the petition copies of 
the Secretary of State’s certificate of dissolution, the corporation’s 
application for reinstatement, and the Secretary of State’s notice of 
denial. 

(c) The court may summarily order the Secretary of State to rein- 
state the dissolved corporation or may take other action the court 
considers appropriate. 

(d) The court’s final decision may be appealed as in other civil 
proceedings. 


History. Acts 1987, No. 958, § 64-1411; 
2007, No. 638, § 18. 


4-27-1424 — 4-27-1429. [Reserved.] 
Part C: JupIcIAL DISSOLUTION 


4-27-1430. Grounds for judicial dissolution. 


The Pulaski County Circuit Court, in the case of a proceeding brought 
by the Attorney General, or the circuit court of the county in which the 
corporation’s principal office (or, if none in this state, its registered 
office) is located in the case of a proceeding brought by a shareholder, 
may dissolve a corporation: 

(1) in a proceeding by the Attorney General, if it is established that: 

(i) the corporation obtained its articles of incorporation through 
fraud; or 
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(ii) the corporation has continued to exceed or abuse the authority 
conferred upon it by law; 

(2) In a proceeding by a shareholder, if it is established that: 

(i) the directors are deadlocked in the management of the corpo- 
rate affairs, the shareholders are unable to break the deadlock, and 
irreparable injury to the corporation is threatened or being suffered, 
or the business and affairs of the corporation can no longer be 
conducted to the advantage of the shareholders generally, because of 
the deadlock; 

(ii) the directors or those in control of the corporation have acted, 
are acting, or will act in a manner that is illegal, oppressive, or 
fraudulent; 

(iii) the shareholders are deadlocked in voting power and have 
failed, for a period that includes at least two (2) consecutive annual 
meeting dates, to elect successors to directors whose terms have 
expired; or 

(iv) the corporate assets are being misapplied or wasted; 

(3) In a proceeding by a creditor, if it is established that: 

(i) the creditor’s claim has been reduced to judgment, the execu- 
tion on the judgment returned unsatisfied, and the corporation is 
insolvent; or 

Gi) the corporation has admitted in writing that the creditor’s 
claim is due and owing and the corporation is insolvent; or 
(4) In a proceeding by the corporation to have its voluntary dissolu- 

tion continued under court supervision. 


History. Acts 1987, No. 958, § 64-1412. pealed as to dissolution of insolvent corpo- 
Publisher’s Notes. Acts 1993, No. 444, rations is now comprehensively covered 


§ 2, provided: “The General Assembly de- by Arkansas Code §§ 4-26-1108, 4-27- 
termines that Arkansas Code § 4-25-104 1430 and 4-59-201 et seq.” 
is no longer necessary and should be re- 


4-27-1431. Procedure for judicial dissolution. 


(a) Venue for a proceeding by the Attorney General to dissolve a 
corporation lies in the Pulaski County Circuit Court. Venue for a 
proceeding brought by any other party named in § 4-27-1430 lies in the 
county where a corporation’s principal office is or was last located or the 
Pulaski County Circuit Court if the corporation does not have a 
principal office in this state. 

(b) It is not necessary to make shareholders parties to a proceeding 
to dissolve a corporation unless relief is sought against them individu- 
ally. 

(c) A court in a proceeding brought to dissolve a corporation may 
issue injunctions, appoint a receiver or custodian pendente lite with all 
powers and duties the court directs, take other action required to 
preserve the corporate assets wherever located, and carry on the 
business of the corporation until a full hearing can be held. 
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History. Acts 1987, No. 958, § 64-1413; 
1987 (1st Ex. Sess.), No. 11, § 13; 2007, 
No. 638, § 19. 


4-27-1432. Receivership or custodianship. 


(a) Acourt in a judicial proceeding brought to dissolve a corporation 
may appoint one (1) or more receivers to wind up and liquidate, or one 
(1) or more custodians to manage, the business and affairs of the 
corporation. The court shall hold a hearing, after notifying all parties to 
the proceeding and any interested persons designated by the court, 
before appointing a receiver or custodian. The court appointing a 
receiver or custodian has exclusive jurisdiction over the corporation and 
all of its property wherever located. 

(b) The court may appoint an individual or a domestic or foreign 
corporation (authorized to transact business in this state) as a receiver 
or custodian. The court may require the receiver or custodian to post 
bond, with or without sureties, in an amount the court directs. 

(c) The court shall describe the powers and duties of the receiver or 
custodian in its appointing order, which may be amended from time to 
time. Among other powers: 

(1) the receiver (i) may dispose of all or any part of the assets of the 
corporation wherever located, at a public or private sale, if authorized 
by the court; and (ii) may sue and defend in his own name as receiver 
of the corporation in all courts of this state; 

(2) the custodian may exercise all of the powers of the corporation, 
through or in place of its board of directors or officers, to the extent 
necessary to manage the affairs of the corporation in the best interests 
of its shareholders and creditors. 

(d) The court during a receivership may redesignate the receiver a 
custodian, and during a custodianship may redesignate the custodian a 
receiver, if doing so is in the best interests of the corporation, its 
shareholders, and creditors. 

(e) The court from time to time during the receivership or custodi- 
anship may order compensation paid and expense disbursements or 
reimbursements made to the receiver or custodian and his counsel from 
the assets of the corporation or proceeds from the sale of the assets. 


History. Acts 1987, No. 958, § 64-1414. 
CASE NOTES 


Powers of Receiver. receiver was authorized to defend in his or 
Trial court erred in dismissing claims her own name as the corporation’s re- 

against a corporation for lack of subject- ceiver in all Arkansas courts. Reshel v. 

matter jurisdiction, on the ground that Moser, 101 Ark. App. 125, 270 S.W.3d 877 

the corporation was in a pending judicial (2008). 

dissolution and receivership, because un- Cited: Sims v. Circuit Court, 368 Ark. 

der subdivision (c)(1)(ii) of this section, the 498, 247 S.W.3d 493 (2007). 
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4-27-1433. Decree of dissolution. 


(a) If after a hearing the court determines that one (1) or more 
grounds for judicial dissolution described in § 4-27-1430 exist, it may 
enter a decree dissolving the corporation and specifying the effective 
date of the dissolution, and the clerk of the court shall deliver a certified 
copy of the decree to the Secretary of State, who shall file it. 

(b) After entering the decree of dissolution, the court shall direct the 
winding up and liquidation of the corporation’s business and affairs in 
accordance with § 4-27-1405 and the notification of claimants in 
accordance with §§ 4-27-1406 and 4-27-1407. : 


History. Acts 1987, No. 958, § 64-1415. 
4-27-1434 — 4-27-1439. [Reserved.] 
Part D: MiscELLANEOUS 


4-27-1440. Deposit with Treasurer of State. 


Assets of a dissolved corporation that should be transferred to a 
creditor, claimant, or shareholder of the corporation who cannot be 
found or who is not competent to receive them shall be reduced to cash 
and deposited with the Treasurer of State or other appropriate state 
official for safekeeping. When the creditor, claimant, or shareholder 
furnishes satisfactory proof of entitlement to the amount deposited, the 
Treasurer of State or other appropriate state official shall pay him or his 
representative that amount. 


History. Acts 1987, No. 958, § 64-1416. 


SUBCHAPTER 15 — FOREIGN CORPORATIONS 


Part A: Certificate of Authority SECTION. 


4-27-1510. Service on foreign corporation. 


SECTION. 4-27-1511 — 4-27-1519. [Reserved.] 


4-27-1501. Authority to transact business 


required. 


Part B: Withdrawal 


4-27-1502. Consequences of transacting Savegsisish 
business without author- 4.971520. Withdrawal of foreign corpo- 
ity. ration. 
4-27-1503. Application for certificate of 4-27-1521 — 4-27-1529. [Reserved.] 
authority. ; f 
4-27-1504. Amended certificate of author. Part C: Revocation of Certificate of 
Hey Authority 
4-27-1505. Effect of certificate of author-  ggcqion. 
ity. 4-27-1530. Grounds for revocation. 
4-27-1506. Corporate name of foreign cor- 4-27-1531. Procedure for and effect of re- 
poration. vocation. 


4-27-1507 — 4-27-1509. [Repealed.] 


4-27-1532. Appeal from revocation. 
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Cross References. Consolidation of 
foreign and domestic corporations, § 4- 
26-1006. 

Foreign corporations prohibited from 
doing business in violation of Automobile 
Dealer’s Anti-Coercion Act, § 4-75-406. 


BUSINESS CORPORATION ACT OF 1987 


4-27-1501 


Foreign corporations subject to same 
regulations, limitations, and liabilities as 
domestic corporations, Ark. Const., Art. 
easy aM be 

Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


RESEARCH REFERENCES 


ALR. In personam jurisdiction under 
long arm statute over nonresident bank- 
ing institution. 9 A.L.R.4th 661. 

Ownership of land by alien corporation. 
21 A.L.R.4th 1329. 

Personal liability of stockholder, officer, 
or agent for debt of foreign corporation 
doing business in the state. 27 A.L.R.4th 
387. 

Construction, complication, and opera- 
tion of state retaliatory statutes imposing 
special taxes or fees on foreign insurers 
doing business within state. 30 A.L.R.4th 
873. 

Personal jurisdiction over nonresident 
manufacturer of component incorporated 
in another product. 69 A.L.R.4th 14. 

What constitutes doing business within 
state for purposes of state closed-door 
statute barring unqualified or unregis- 
tered foreign corporation from local courts 
— modern cases. 88 A.L.R.4th 466. 

Application of statute denying access to 
courts or invalidating contracts where cor- 
poration fails to comply with regulatory 
statute as affected by compliance after 
commencement of action. 23 A.L.R.5th 


744. 

Doing business, place where corpora- 
tion is doing business for purposes of state 
venue statute. 42 A.L.R.5th 221. 

Sufficient nexus for state to require for- 
eign entity to collect state’s compensating, 
sales or use tax — post Complete Auto 
Transit cases. 71 A.L.R.5th 671. 

Am. Jur. 36 Am. Jur. 2d, For. Corp., § 1 
et seq. 

Ark. L. Rev. Regulation of Nonresident 
Lending Money in State, 7 Ark. L. Rev. 
374. 

Bills and Notes — The Original Payee’s 
Non-Compliance with the Wingo Act as a 
Defense Against a Holder in Due Course, 
25 Ark. L. Rev. 518. 

Conflict of Laws: Arkansas, 32 Ark. L. 
Rev. 1. 

Leflar, Conflict of Laws: Arkansas, 
1978-82, 36 Ark. L. Rev. 191. 

C.J.S. 19 C.J.S., Corp., § 968 et seq. 

U. Ark. Little Rock L.J. Tyler, Survey 
of Business Law, 3 U. Ark. Little Rock L.J. 
149. 

Survey — Business Law, 10 U. Ark. 
Little Rock L.J. 89. 


Part A: CERTIFICATE OF AUTHORITY 


4-27-1501. Authority to transact business required. 


(a) Aforeign corporation may not transact business in this state until 
it obtains a certificate of authority from the Secretary of State. 

(b) The following activities, among others, do not constitute trans- 
acting business within the meaning of subsection (a) of this section: 

(1) Maintaining, defending, or settling any proceeding; 

(2) Holding meetings of the board of directors or shareholders, or 
carrying on other activities concerning internal corporate affairs; 


(3) Maintaining bank accounts; 


(4) Maintaining offices or agencies for the transfer, exchange, and 
registration of the corporation’s own securities or maintaining trustees 
or depositaries with respect to those securities; 

(5) Selling through independent contractors; 
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(6) Soliciting or obtaining orders, whether by mail or through em- 
ployees or agents or otherwise, if the orders require acceptance outside 
this state before they become contracts; 

(7) Creating or acquiring indebtedness, mortgages, and security 
interests in real or personal property; 

(8) Securing or collecting debts or enforcing mortgages and security 
interests in property securing the debts; 

(9) Owning, without more, real or personal property; 

(10) Conducting an isolated transaction that is completed within 
thirty (30) days and that is not one in the course of repeated transac- 


tions of a like nature; 


(11) Transacting business in interstate commerce. 
(c) The list of activities in subsection (b) of this section is not 


exhaustive. 


History. Acts 1987, No. 958, § 64-1501; 
1987 (1st Ex. Sess.), No. 11, § 14. 


RESEARCH REFERENCES 


Ark. L. Rev. Emily C. Goins, Case 
Note: Foreign Corporation Registration 
and the Ability to Perform Non-Judicial 


Foreclosures in Arkansas in Light of JP- 
Morgan Chase Bank v. Johnson, 67 Ark. L. 
Rev. 435 (2014). 


CASE NOTES 


ANALYSIS 


In General. 

Certificate Not Required. 
State’s Authority. 
Transacting Business in State. 
—In General. 

—Agents. 

—Certificate of Authority. 
—Executed Contracts. 
—Independent Contractors. 
—Interstate Commerce. 
—Law Suits. 

—Mortgages. 

—Sales Agreements. 
—Sales by Correspondence. 
—Shipping Merchandise. 
—Verbal Agreements. 
—Withdrawal from State. 


In General. 

This section and § 4-27-1502 are not to 
be used to penalize, but to encourage 
foreign corporations to file for a certificate 
of authority. Johnny’s Pizza House, Inc. v. 
Huntsman, 311 Ark. 346, 844 S.W.2d 320 
(1992). 

Arkansas Statutory Foreclosure Act in 
§ 18-50-102(a)(2) provides that a bank 


may be authorized to do business in Ar- 
kansas either by state or federal law; the 
Wingo Act, § 4-27-1501 et seq., specifies 
that a foreign corporation may obtain au- 
thority to transact business in Arkansas 
by obtaining a certificate from the Arkan- 
sas Secretary of State; and the Arkansas 
banking statutes provide that in some 
instances an out-of-state bank must ob- 
tain a certificate from the Arkansas Bank 
Commissioner. JPMorgan Chase Bank, 
N.A. v. Johnson, 470 B.R. 829 (E.D. Ark. 
2012), affd, 719 F.3d 1010 (8th Cir. 20138). 


Certificate Not Required. 

Trial court did not err in denying appel- 
lant’s motion to dismiss for lack of stand- 
ing on the ground that appellee’s Louisi- 
ana corporate charter had been revoked at 
the time it filed its original complaint 
against appellant for unlawfully detain- 
ing property because appellee’s activities 
in Arkansas involved the creation, secur- 
ing, and collection of debts, as well as the 
ownership of real and personal property; 
thus, under subsection (b) of this section, 
appellee was not “transacting business” in 
Arkansas and its failure to obtain a cer- 
tificate of authority did not prevent it from 


213 


filing suit in Arkansas. Omni Holding & 
Dev. Corp. v. C.A.G. Invs., Inc., 370 Ark. 
220, 258 S.W.3d 374 (2007). 


State’s Authority. 

State may impose terms upon foreign 
corporations desiring to do business in the 
state. Western Union Tel. Co. v. State, 82 
Ark. 309, 101 S.W. 748 (1907) (decision 
under prior law). 

The state only has authority to permit 
foreign corporations to do business here 
and to regulate the manner in which their 
business is done. Missouri Pac. R.R. v. 
W.S. Fox & Sons, Inc., 251 Ark. 247, 472 
S.W.2d 726 (1971) (decision under prior 
law). 


Transacting Business in State. 


—In General. 

Corporation held to be doing business in 
state. Kansas City Structural Steel Co. v. 
State ex rel. Ashley County, 161 Ark. 488, 
256 S.W. 845 (1923), aff'd, 269 U.S. 148, 46 
»S. Ct. 59, 70 L. Ed. 204 (1925); Eisen- 
mayer Milling Co. v. George E. Shelton 
Produce Co., 176 Ark. 620, 3 S.W.2d 688 
(1928); Vaccinol Prods. Corp. v. State ex 
rel. Phillips County, 203 Ark. 302, 156 
S.W.2d 250 (1941); National Distribs., Inc. 
v. Simard, 246 Ark. 774, 440 S.W.2d 31 
(1969); Uncle Ben’s, Inc. v. Crowell, 482 F. 
Supp. 1149 (E.D. Ark. 1980) (preceding 
decisions under prior law). 

When a foreign corporation transacts 
some substantial part of its ordinary busi- 
ness in this state, it is doing business 
therein within the meaning of the statute. 
Murray Tool & Supply Co. v. State ex rel. 
Crawford County, 203 Ark. 874, 159 
S.W.2d 71 (1942); Uncle Ben’s, Inc. v. 
Crowell, 482 F. Supp. 1149 (E.D. Ark. 
1980) (preceding decisions under prior 
law). 

In order for a foreign corporation to be 
“doing business,” the business must be 
such as to warrant an inference that the 
corporation has subjected itself to local 
jurisdiction and that the transactions 
were of an intrastate character. Sillin v. 
Hessig-Ellis Drug Co., 181 Ark. 386, 26 
S.W.2d 122 (1930) (decision under prior 
law). 

Corporation held not to be doing busi- 
ness in state. Scruggs v. Scottish-Ameri- 
can Mtg. Co., 54 Ark. 566, 16 S.W. 563 
(1891); Gunn v. White Sewing Mach. Co., 
57 Ark. 24, 20 S.W. 591 (1892); Coblentz & 
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Logsdon v. L.D. Powell Co., 148 Ark. 151, 
229 S.W. 25 (1921); Davis & Worrell v. 
GMAC, 153 Ark. 626, 241 S.W. 44 (1922); 
Equitable Credit Co. v. Rogers, 175 Ark. 
205, 299 S.W. 747 (1927); Security Trust 
Co. v. Martin, 178 Ark. 518, 12 S.W.2d 870 
(1928); Chicago Title & Trust Co. v. Hagler 
Special School Dist. No. 27, 178 Ark. 443, 
12 S.W.2d 881 (1928); H.J. Heinz Co. v. 
Duke, 196 Ark. 180, 116 S.W.2d 1039 
(1938); Standard Mut. Benefit Corp. v. 
State, 197 Ark. 333, 122 S.W.2d 459 
(1938); Murray Tool & Supply Co. v. State 
ex rel. Crawford County, 203 Ark. 874, 159 
S.W.2d 71 (1942); McWhorter v. Anchor 
Serum Co., 72 F. Supp. 437 (W.D. Ark. 
1947); Worthen Bank & Trust Co. v. 
United Underwriters Sales Corp., 251 
Ark. 454, 474 S.W.2d 899 (1971), super- 
seded by statute as stated in, Johnny’s 
Pizza House, Inc. v. Huntsman, 311 Ark. 
346, 844 S.W.2d 320 (1992); Pioneer Fin. 
Co. v. Lane, 255 Ark. 811, 502 S.W.2d 624 
(1973); Taurus Leasing Corp. v. Howard, 
272 Ark. 323, 614 S.W.2d 502 (1981) (pre- 
ceding decisions under prior law). 
Miscellaneous cases decided under prior 
law. W.T. Rawleigh Medical Co. v. Hol- 
comb, 126 Ark. 597, 191 S.W. 215 (1917); 
Loose-Wiles Biscuit Co. v. Jolly, 152 Ark. 
442, 238 S.W. 613 (1922); L.D. Powell Co. 
v. Rountree, 157 Ark. 121, 247 S.W. 389 
(1923); Power Mfg. Co. v. Saunders, 274 
US. 490) 4/0. Chao’ o mules Lda LLGD 
(1927); American Trust Co. v. Vandertuuk, 
175 Ark. 728, 1 S.W.2d 41 (1927); Austell 
v. Union Cent. Life Ins. Co., 175 Ark. 1143, 
2 5.W.2d 22 (1928); Mercer v. Motor Wheel 
Corp., 178 Ark. 383, 10 S.W.2d 852 (1928); 
Stewart v. California Grape Juice Corp., 
181 Ark. 1140, 29 S.W.2d 1077 (1930); 
Chapman & Dewey Lumber Co. v. Means, 
191 Ark. 1066, 88 S.W.2d 829 (1935), over- 
ruled in part, Anheuser-Busch, Inc. v. 
Manion, 193 Ark. 405, 100 S.W.2d 672 
(1937); Missouri Pacific Transp. Co. v. 
Norwood, 192 Ark. 170, 90 S.W.2d 480 
(1936); Vaccinol Prods. Corp. v. State ex 
rel. Phillips County, 201 Ark. 1066, 148 
S.W.2d 1069 (1941); Crown Cent. Petro- 
leum Corp. v. Speer, 206 Ark. 216, 174 
S.W.2d 547 (1943); Arkansas-Louisiana 
Elec. Coop. v. Arkansas Pub. Serv. 
Comm’n, 210 Ark. 84, 194 S.W.2d 673 
(1946); Consumers Coop. Ass’n v. Hill, 233 
Ark. 59, 342 S.W.2d 657 (1961); National 
Sur. Corp. v. Inland Properties, Inc., 286 F. 
Supp. 173 (E.D. Ark. 1968), aff'd, 416 F2d 
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457 (8th Cir. Ark. 1969); Lane v. Midwest 
Bancshares Corp., 337 F. Supp. 1200 (E.D. 
Ark. 1972); Rayco Constr. Co. v. Vor- 
sanger, 397 F. Supp. 1105 (E.D. Ark. 
1975); Franklin Elec. Co. v. Heath, 261 
Ark. 269, 547 S.W.2d 755 (1977); Calvert 
Fire Ins. Co. v. Carpet Mart of Texarkana, 
Inc., 266 Ark. 477, 587 S.W.2d 1 (1979); 
Wilkins v. M & H Fin., Inc., 621 F.2d 311 
(8th Cir. 1980); Stewart Elec. Co. v. Meyer 
Sys. Corp., 276 Ark. 71, 6382 S.W.2d 422 
(1982); Clark Equip. Credit Corp. v. Mar- 
tin Lumber Co., 731 F.2d 579 (8th Cir. 
1984); Standard Abstract & Title Co. v. 
Rector-Phillips-Morse, Inc., 282 Ark. 138, 
666 S.W.2d 696 (1984); Zolper v. AT&T 
Info. Sys., 289 Ark. 27, 709 S.W.2d 74 
(1986). 


—Agents. 

Statute applied where a foreign corpo- 
ration employed an agent who did busi- 
ness for it within the state. Clark v. J.R. 
Watkins Medical Co., 115 Ark. 166, 171 
S.W. 1386 (1914); American Hardwood 
Lumber Co. v. T.J. Ellis & Co., 115 Ark. 
524, 171 S.W. 899 (1914) (preceding deci- 
sions under prior law). 

Where president of foreign corporation 
accepted contracts involving sales in his 
representative capacity in Louisiana but 
did not conduct any activities in Arkansas, 
statute was not applicable. Frank v. Steel, 
253 Ark. 338, 485 S.W.2d 737 (1972) (de- 
cision under prior law). 


—Certificate of Authority. 

The authority of a foreign corporation to 
do business in this state may be proved by 
the certificate of authority issued to such 
corporation by the Secretary of State. J.R. 
Watkins Medical Co. v. Martin, 132 Ark. 
108, 200 S.W. 283 (1917) (decision under 
prior law). 

Where a foreign corporation introduced 
into evidence the certificate of authority to 
do business issued by the Secretary of 
State and also receipts for annual fran- 
chise taxes paid, its corporate existence 
was established, and a certified copy of the 
charter of a foreign corporation as filed in 
the office of the Secretary of State which 
recited that it had complied with the laws 
and paid the necessary fees therefor was 
sufficient to prove its authority to do busi- 
ness in the state. American Trust Co. v. 
Netherlands-American Mtg. Bank, 169 
Ark. 867, 276 S.W. 1010 (1925) (decision 
under prior law). 
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A certificate of authority to do business 
issued by the Secretary of State was suf- 
ficient evidence of corporate existence and 
where a defendant appears and answers 
by a corporate name and did not show it 
was not incorporated, it thereby admitted 
its incorporation. Sakaba Oil Co. v. Par- 
ish, 175 Ark. 618, 299 S.W. 1016 (1927) 
(decision under prior law). 


—Executed Contracts. 

Where payment under contract had not 
been made, such contract was not an ex- 
ecuted contract and therefore not relieved 
from the provisions of statute as an ex- 
ecuted contract. Pratt Lab., Inc. v. Teague, 
160 F. Supp. 176 (W.D. Ark. 1958) (deci- 
sion under prior law). 


—Independent Contractors. 

Corporation under contract with federal 
government was an independent contrac- 
tor and not exempted from statute. E.E. 
Morgan Co. v. State ex rel. Phillips 
County, 202 Ark. 404, 150 S.W.2d 736, 
appeal dismissed, 314 U.S. 571, 62 S. Ct. 
77, 86 L. Ed. 463 (1941) (decision under 
prior law). 


—Interstate Commerce. 

Former statute does not apply to foreign 
corporations engaged in interstate com- 
merce. W.T. Rawleigh Medical Co. v. Rose, 
1383 Ark. 505, 202 S.W. 849 (1918); 
Coblentz & Logsdon v. L.D. Powell Co., 
148 Ark. 151, 229 S.W. 25 (1921); White 
River Valley Broadcasters, Inc. v. William 
B. Tanner Co., 487 F. Supp. 725 (E.D. Ark. 
1979); Johnson v. Stuckey & Speer, Inc., 
11 Ark. App. 33, 665 S.W.2d 904 (1984) 


(preceding decisions under prior law). 


Corporation held not to be engaged in 
interstate commerce. Sunlight Produce 
Co. v. State, 183 Ark. 64, 35 S.W.2d 342 
(1931) (decision under prior law). 

A foreign corporation cannot engage in 
interstate business along with intrastate 
business so as to avoid the penalty im- 
posed on foreign corporations for doing 
business within the state without comply- 
ing with the law. Sunlight Produce Co. v. 
State, 183 Ark. 64, 35 S.W.2d 342 (1931); 
State ex rel. Independence County v. Tad 
Screen Adv. Co., 199 Ark. 205, 133 S.W.2d 
1 (1939) (preceding decisions under prior 
law). 

Statute did not apply to contracts relat- 
ing solely to interstate commerce. Pratt 
Lab., Inc. v. Teague, 160 F. Supp. 176 
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(W.D. Ark. 1958); Rose’s Mobile Homes, 
Inc. v. Rex Financial Corp., 383 F. Supp. 
937 (W.D. Ark. 1974) (preceding decisions 
under prior law). 

If note involved in suit was based en- 
tirely on an intrastate transaction, stat- 
ute would have applied even though the 
plaintiff was a foreign corporation en- 
gaged in interstate commerce, and con- 
versely, even if plaintiff had done intra- 
state business in Arkansas without being 
qualified to do so, it could nevertheless 
have recovered on a note if the note was 
based on transactions which were entirely 
interstate in character. Pratt Lab., Inc. v. 
Teague, 160 F. Supp. 176 (W.D. Ark. 1958) 
(decision under prior law). 

Contract of noncomplying foreign corpo- 
ration held enforceable as being interstate 
commerce. Goode v. Universal Plastics, 
Inc., 247 Ark. 442, 445 S.W.2d 893 (1969); 
Unlaub Co. v. Sexton, 568 F.2d 72 (8th Cir. 
1977) (preceding decisions under prior 
law). 

Corporation held to be engaged in inter- 
state commerce. Uncle Ben’s, Inc. v. Crow- 
ell, 482 F. Supp. 1149 (E.D. Ark. 1980) 
(decision under prior law). 

Foreign corporation’s employment of 
resident soliciting agents and physical 
presence of its employees in the state were 
not sufficient circumstances to change the 
predominantly interstate nature of its 
business. Uncle Ben’s, Inc. v. Crowell, 482 
F. Supp. 1149 (E.D. Ark. 1980) (decision 
under prior law). 

Former statute was not applicable to 
contracts in which the transaction was 
wholly in interstate commerce. Hough v. 
Continental Leasing Corp., 275 Ark. 340, 
630 S.W.2d 19 (1982) (decision under prior 
law). 


—Law Suits. 

Institution and prosecution of suit is 
“doing business.” Buffalo Zinc & Copper 
Co. v. Crump, 70 Ark. 525, 69 S.W. 572 
(1902) (decision under prior law). 


—Mortgages. 

Taking mortgage to secure past-due 
debt is not “doing business.” Florsheim 
Bros. Dry Goods Co. v. Lester, 60 Ark. 120, 
29 S.W. 34 (1895); British & Am. Mtg. Co. 
v. Winchell, 62 Ark. 160, 34 S.W. 891 
(1896); Simmons-Burks Clothing Co. v. 
Linton, 90 Ark. 73, 117 S.W. 775 (1909) 
(preceding decisions under prior law). 
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—Sales Agreements. 

Where a bank, acting for a foreign cor- 
poration, prepares and delivers various 
papers within the state according to a 
sales agreement made without the state, 
the foreign corporation is not “doing busi- 
ness.” Linograph Co. v. Logan, 175 Ark. 
194, 299 S.W. 609 (1927) (decision under 
prior law). 


—Sales by Correspondence. 

A sale by written correspondence does 
not constitute “doing business” within the 
state. Rose City Bottling Works v. God- 
chaux Sugars, Inc., 151 Ark. 269, 236 S.W. 
825 (1922); S.B. Wilson Tel. Co. v. John A. 
Roebling’s Sons Co., 159 Ark. 634, 252 
S.W. 919 (1923) (preceding decisions un- 
der prior law). 


—Shipping Merchandise. 

A contract for the sale of merchandise to 
be shipped from the foreign corporation’s 
place of business in another state to a 
purchaser within the state does not con- 
stitute “doing business.” Robertson v. 
Southwestern Co., 136 Ark. 417, 206 S.W. 
755 (1918) (decision under prior law). 


—Verbal Agreements. 

Verbal agreement incorporating printed 
form was not covered by statute. Bragg’s 
Elec. Constr. Co. v. Rebsamen Cos., 6 B.R. 
619 (Bankr. E.D. Ark. 1980) (decision un- 
der prior law). 


—Withdrawal from State. 

Where a foreign corporation discontin- 
ues doing business within the state and 
ceases to comply with the statutory provi- 
sions, it withdraws from the state and 
loses its legal identity therein. In order to 
again do business, it must qualify by pay- 
ing the regular filing fee required of for- 
eign corporations. Phoenix Assurance Co. 
v. Ludwig, 87 Ark. 465, 113 S.W. 34 (1908) 
(decision under prior law). 

A foreign corporation cannot, by with- 
drawing, defeat obligations already in- 
curred; consequently a foreign corporation 
could not escape from the jurisdiction of 
the state courts over action brought by 
residents with whom it had contracted by 
revoking the power of attorney it had 
given for service of process in Arkansas 
and ceasing to do business within the 
state. Sydeman Bros. v. Wofford, 185 Ark. 
775, 49 S.W.2d 363 (1932) (decision under 
prior law). 
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Cited: Steinbuch v. Cutler, 518 F.3d 
580 (8th Cir. 2008). 


4-27-1502. Consequences of transacting business without au- 
thority. 


(a) A foreign corporation transacting business in this state without a 
certificate of authority may not maintain a proceeding in any court in 
this state until it obtains a certificate of authority. 

(b) The successor to a foreign corporation that transacted business in 
this state without a certificate of authority and the assignee of a cause 
of action arising out of that business may not maintain a proceeding 
based on that cause of action in any court in this state until the foreign 
corporation or its successor obtains a certificate of authority. 

(c) A court may stay a proceeding commenced by a foreign corpora- 
tion, its successor, or assignee until it determines whether the foreign 
corporation or its successor requires a certificate of authority. If it so 
determines, the court may further stay the proceeding until the foreign 
corporation or its successor obtains the certificate. 

(d)(1)(A) A foreign corporation that transacts business in this state 

without a certificate of authority shall pay a civil penalty to the state 

for each year and partial year during which it transacts business in 
this state without a certificate of authority. 

(B) The penalty shall be the total of all fees imposed by this 
chapter upon a foreign corporation that properly obtains and renews 
a certificate of authority and all penalties imposed by this chapter for 
the failure to obtain or renew a certificate of authority. 

(2) In addition to the penalty imposed under subdivision (d)(1) of this 
section, a foreign corporation that transacts business in this state 
without a certificate of authority shall pay a civil penalty to the state 
not to exceed five thousand dollars ($5,000) for each year and partial 
year during which it transacted business without a certificate of 
authority, beginning with the date it began transacting business in this 
state and ending on the date it obtains a certificate of authority. 

(3)(A) The penalties imposed by this subsection may be recovered in 

a suit brought by the Secretary of State. 

(B)G) In addition to any civil penalty, if the court finds that a 
foreign corporation has transacted business in violation of this 
chapter, then the court shall issue an injunction restraining the 
foreign corporation from any further transactions or the exercise of 
any rights and privileges in this state. 

(ii) The injunction shall remain in effect until: 

(a) All civil penalties and any interest and court costs assessed by 
the court have been paid; and 

(6) The foreign corporation has complied with the provisions of this 
subchapter. 

(e) The failure of a foreign corporation to obtain a certificate of 
authority does not impair the validity of its corporate acts or prevent it 
from defending any proceeding in this state. 
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History. Acts 1987, No. 958, § 64-1502; 
2005, No. 1925, § 1. 
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RESEARCH REFERENCES 


Ark. L. Rev. Emily C. Goins, Case 
Note: Foreign Corporation Registration 
and the Ability to Perform Non-Judicial 


Foreclosures in Arkansas in Light of JP- 
Morgan Chase Bank v. Johnson, 67 Ark. L. 
Rev. 435 (2014). 


CASE NOTES 


ANALYSIS 


Constitutionality. 

In General. 

Construction. 

Purpose. 

Applicability. 

Defense. 

Doing Business. 
Enforcement of Contracts. 
—In General. 
—Alternative Remedies. 
—Place of Making. 
—Subsequent Compliance. 
—Subsequent Holders. 
—Validity of Contract. 
Jurisdiction. 

Penalty. 

Permissible Suits. 
Presumptions. 

Stay of Proceedings. 


Constitutionality. 

Statute concerning filing and penalties 
for noncompliance was constitutional. 
Roberts v. Chatwin, 108 Ark. 562, 158 
S.W. 497 (1913); Republic Power & Serv. 
Co. v. Gus Blass Co., 165 Ark. 163, 263 
S.W. 785 (1924) (preceding decisions un- 
der prior law). 

Statute concerning filing and penalties 
for noncompliance, if applied to foreign 
corporations shipping goods into the state 
to fill orders, was invalid as repugnant to 
the commerce clause of the federal Consti- 
tution. American Ry. Express Co. v. H. 
Rouw Co., 173 Ark. 810, 294 S.W. 401 
(1927); Furst & Thomas v. Brewster, 282 
U.S. 493, 51 S. Ct. 295, 75 L. Ed. 478 
(1931) (preceding decisions under prior 
law). 

Where soliciting agent of foreign corpo- 
ration solicited and obtained from local 
merchants contracts for advertising films 
which were manufactured outside the 
state, main purpose of the contracts being 


the exhibition or screening of the films in 
this state, and shipment of the films being 
merely incidental to such purpose, impo- 
sition of penalty provided by statute was 
not an interference with interstate com- 
merce. State ex rel. Independence County 
v. Tad Screen Adv. Co., 199 Ark. 205, 133 
S.W.2d 1 (1939) (decision under prior law). 

Applicability of statute to foreign corpo- 
ration engaged in the construction of a 
levee under contract with the federal gov- 
ernment was not repugnant to either the 
commerce clause or the due process clause 
of the federal Constitution. E.E. Morgan 
Co. v. State ex rel. Phillips County, 202 
Ark. 404, 150 S.W.2d 736, appeal dis- 
missed, 314 U.S. 571, 62 S. Ct. 77, 86 L. 
Ed. 463 (1941) (decision under prior law). 

Statute could not constitutionally be 
applied to an action by a news gathering 
organization to recover on a contract with 
an Arkansas broadcasting company, 
where the nature of the news gathering 
organization’s business required a finding 
that interstate commerce was involved. 
Associated Press v. Riddle, 496 F. Supp. 
119 (E.D. Ark. 1980) (decision under prior 
law). 


In General. 

Statute did not confer a local residence 
upon foreign corporations; it only provided 
a remedy for those who may have causes 
of action against them in this state. Cen- 
tral Coal & Coke Co. v. Orwig, 150 Ark. 
635, 235 S.W. 390 (1921) (decision under 
prior law). 

Statute, if applicable, had to be enforced 
by the court even though to enforce it 
would cause a forfeiture. Pratt Lab., Inc. v. 
Teague, 160 F. Supp. 176 (W.D. Ark. 1958) 
(decision under prior law). 

State law of Arkansas is applied to 
determine the “threshold” application of 
statute to activities. Uncle Ben’s, Inc. v. 
Crowell, 482 F. Supp. 1149 (E.D. Ark. 
1980) (decision under prior law). 
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Construction. 

Statute was a penal statute and to be 
strictly construed in favor of those against 
whom the penalty was sought. Alexander 
Film Co. v. State, 201 Ark. 1052, 147 
S.W.2d 1011 (1941); Widmer v. J.I. Case 
Credit Corp., 243 Ark. 149, 419 S.W.2d 
617 (1967); Wilkins v. M & H Fin., Inc., 
476 F. Supp. 212 (E.D. Ark. 1979), affd, 
621 F.2d 311 (8th Cir. 1980) (preceding 
decisions under prior law). 

Penal statute was not to be invoked 
except in cases where the evidence war- 
ranted a belief that the corporation was, 
in fact, doing business within the state. 
Murray Tool & Supply Co. v. State ex rel. 
Crawford County, 203 Ark. 874, 159 
S.W.2d 71 (1942) (preceding decisions un- 
der prior law). 


Purpose. 

The sole purpose of the penalty imposed 
under statute was to secure compliance 
with the provisions requiring foreign cor- 
porations to secure a certificate of author- 
ity to do business in this state before doing 
any such business. Alexander Film Co. v. 
State, 201 Ark. 1052, 147 S.W.2d 1011 
(1941) (decision under prior law). 

The lawmakers by increasing the fine 
(in former law) did not intend to declare 
by implication that the state’s long-stand- 
ing policy of supplementing the monetary 
penalty by the additional provision that 
the contracts of unlicensed foreign corpo- 
rations should be unenforceable was being 
abandoned. Ark. Airmotive Div. of Currey 
Aerial Sprayers, Inc. v. Ark. Aviation 
Sales, Inc., 232 Ark. 354, 335 S.W.2d 813 
(1960) (decision under prior law). 

This section and § 4-27-1501 are not to 
be used to penalize, but to encourage 
foreign corporations to file for a certificate 
of authority. Johnny’s Pizza House, Inc. v. 
Huntsman, 311 Ark. 346, 844 S.W.2d 320 
(1992). 


Applicability. 

Statute had no application to defen- 
dant’s motion that a matter be stayed 
pending arbitration of disputes which 
arose as a result of two separate contracts 
entered into between plaintiffs and defen- 
dant. Consolidated Naturals, Inc. v. Wm. 
T. Thompson Co., 623 F. Supp. 458 (W.D. 
Ark. 1985) (decision under prior law). 

Statute prevented an unregistered for- 
eign corporation from enforcing its con- 


BUSINESS AND COMMERCIAL LAW 


218 


tracts; however, where the relief being 
awarded the claimants was restitutionary 
in nature and was based upon the theory 
of quasi-contract, statute was inappli- 
cable. Dews v. Halliburton Indus., Inc., 
288 Ark. 532, 708 S.W.2d 67 (1986) (deci- 
sion under prior law). 

Where the foreign corporation did not 
demonstrate that the contract fell within 
the protection of the Commerce Clause of 
the United States Constitution, this state 
was not precluded from exercising its 
right to require the corporation to comply 
with former statute. North Am. Phillips 
Com. Elecs. Corp. v. Gaytri Corp., 291 Ark. 
11, 722 S.W.2d 270 (1987) (decision under 
prior law). 

The test to determine whether the 
threshold requirements for applicability 
of the penalty provisions of the Wingo Act 
have been met consists of two parts: first, 
it must be demonstrated that the contract 
was made by a nonqualifying foreign cor- 
poration which was “doing business” in 
the state; and second, it must be shown 
that the particular contract in question 
was made in this state. North Am. Phillips 
Com. Elecs. Corp. v. Gaytri Corp., 291 Ark. 
11, 722 S.W.2d 270 (1987) (decision under 
prior law). 


Defense. 

Where the defendant attacks the right 
of a foreign corporation to do business, he 
must set up this defense in his answer, 
and when the defendant, by his answer, 
does attack the corporation’s compliance, 
the burden of proof is upon the foreign 
corporation to show that it has met the 
statutory requirements. Miellmier v. To- 
ledo Scale Co., 128 Ark. 211, 193 S.W. 497 
(1917); Johnson v. Stuckey & Speer, Inc., 
11 Ark. App. 33, 665 S.W.2d 904 (1984) 
(preceding decisions under prior law). 

The defense that a contract is in viola- 
tion of statute and thus void ab initio is an 
affirmative one required to be raised and 
pleaded. Leasing Assocs. v. Slaughter & 
Son, 450 F.2d 174 (8th Cir. 1971) (decision 
under prior law). 


Doing Business. 

In order to set up the Wingo Act as a 
defense, the party had to show that the 
foreign corporation was doing business in 
Arkansas. Dickson v. Delhi Seed Co., 26 
Ark. App. 83, 760 S.W.2d 382 (1988) (de- 
cision under prior law). 
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A corporation was doing business in 
Arkansas within the meaning of the 
Wingo Act when it transacted some sub- 
stantial part of its ordinary business in 
this state. Dickson v. Delhi Seed Co., 26 
Ark. App. 83, 760 S.W.2d 382 (1988) (de- 
cision under prior law). 


Enforcement of Contracts. 


—In General. 

Contract of noncomplying foreign corpo- 
ration held unenforceable. J.R. Watkins 
Medical Co. v. Williams, 124 Ark. 539, 187 
S.W. 653 (1916); Republic Power & Serv. 
Co. v. Gus Blass Co., 165 Ark. 163, 263 
S.W. 785 (1924); S. Gumpert Co. v. Hern- 
reich, 199 Ark. 376, 1384 S.W.2d 568 
(1939); B. & P., Inc. v. Norment, 241 Ark. 
HOOZ es LL. W2dt-506 2.01967 oe. Soe 15, 
Painting Contractors v. Vickers, 267 Ark. 
109, 589 S.W.2d 196 (1979); Snow v. C.1.T. 
Corp. of South, Inc., 278 Ark. 554, 647 
S.W.2d 465 (1983) (preceding decisions 
under prior law). 

A foreign corporation not qualified to do 
business in the state can enforce a con- 
tract in this state if the contract is made 
outside the state or if the contract calls for 
a transaction that is wholly within inter- 
state commerce. Goode v. Universal Plas- 
tics, Inc., 247 Ark. 442, 445 S.W.2d 893 
(1969); Consolidated Naturals, Inc. v. Wm. 
T. Thompson Co., 623 F. Supp. 458 (W.D. 
Ark. 1985); Germer v. Missouri Portland 
Cement Co., 301 Ark. 277, 783 S.W.2d 359 
(1990). 

Former statute was a “penal statute” 
which punished doing business without 
certification by creating an absolute de- 
fense against recovery on contracts which 
were deemed illegal if made in contraven- 
tion thereof. Leasing Assocs. v. Slaughter 
& Son, 450 F.2d 174 (8th Cir. 1971) (deci- 
sion under prior law). 

In order for a contract to fall within the 
sanction of statute, the contracts must be 
made by a nonqualifying foreign corpora- 
tion which has “done business” in the 
State, and must be made in Arkansas. 
Uncle Ben’s, Inc. v. Crowell, 482 F. Supp. 
1149 (E.D. Ark. 1980); Johnson v. Stuckey 
& Speer, Inc., 11 Ark. App. 33, 665 S.W.2d 
904 (1984) (preceding decisions under 
prior law). 

Failure of corporation to register to do 
business in the state did not bar the 
enforcement of contract where the con- 
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tract provided it had to be accepted in 
another state. Bassett v. Hobart Corp., 
292 Ark. 592, 732 S.W.2d 133 (1987) (de- 
cision under prior law). 

Where the defendant was doing busi- 
ness in Arkansas in violation of the Wingo 
Act, and its operation was sufficiently 
localized in nature as to allow state regu- 
lation, the contract between the parties 
was unenforceable, and the related note 
and mortgage were invalid. Brogdon v. 
Exterior Design, 781 F. Supp. 1396 (W.D. 
Ark. 1992) (decision under prior law). 


—Alternative Remedies. 

Although the defendant was an un- 
qualified corporation, and was therefore 
prohibited by statute from suing to en- 
force its contract, it was nevertheless en- 
titled to rescind the contract and seek 
restitution. C.B. Int'l, Inc. v. Cook, 659 
F.2d 862 (8th Cir. 1981) (decision under 
prior law). 

Foreign corporations operating in viola- 
tion of the Wingo Act have been allowed to 
recover in Arkansas based upon theories 
such as quasi-contract, which do not re- 
quire use of the unenforceable contract to 
prove their case. Midland Dev., Inc. v. Pine 
Truss, Inc., 24 Ark. App. 132, 750 S.W.2d 
62 (1988) (decision under prior law). 

An assignee of a foreign corporation 
which failed to comply with the terms of 
the Wingo Act could recover under a 
theory of quantum meruit, because the 
court would not allow the plaintiffs to be 
unjustly enriched. Brogdon v. Exterior De- 
sign, 781 F. Supp. 13896 (W.D. Ark. 1992) 
(decision under prior law). 


—Place of Making. 

A foreign corporation may sue in the 
state to enforce contracts made in other 
states without complying with the statu- 
tory requirements for doing business. 
Graysonia, Nashville & Ashdown R.R. v. 
Newberger Cotton Co., 170 Ark. 1039, 282 
S.W. 975 (1926) (decision under prior law). 

Former statute applied only to contracts 
made in this state. United Press Int'l, Inc. 
v. Hernreich, 241 Ark. 36, 406 S.W.2d 317 
(1966); United Press Int'l, Inc. v. Hernre- 
ich, 241 Ark. 33, 406 S.W.2d 322 (1966); 
Widmer v. J.I. Case Credit Corp., 243 Ark. 
149, 419 S.W.2d 617 (1967); Wilkins v. M 
& H Fin., Inc., 476 F. Supp. 212 (E.D. Ark. 
1979), affd, 621 F.2d 311 (8th Cir. 1980); 
Stacy v. St. Charles Custom Kitchens of 
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Memphis, Inc., 284 Ark. 441, 683 S.W.2d 
225 (1985) (preceding decisions under 
prior law). 

A foreign corporation not admitted to do 
business in the state was not precluded 
from suing in the courts of the state on a 
contract made outside the state. Brown 
Broadcast, Inc. v. Pepper Sound Studios, 
Inc., 242 Ark. 701, 416 S.W.2d 284 (1967) 
(decision under prior law). 

Statute did not apply to the making of a 
loan in a foreign state by a foreign corpo- 
ration secured by a mortgage on Arkansas 
real estate with the foreign corporation 
having no Arkansas contracts other than 
those incidental to such loan. National 
Sur. Corp. v. Inland Properties, Inc., 286 F. 
Supp. 173 (E.D. Ark. 1968), affd, 416 F.2d 
457 (8th Cir. Ark. 1969) (decision under 
former law). 

Where last act necessary for the comple- 
tion of a contract was performed in an- 
other state, the contract was a foreign 
contract that could be enforced in Arkan- 
sas even though the foreign corporation 
was not qualified to do business in Arkan- 
sas under the statute. Rose’s Mobile 
Homes, Inc. v. Rex Financial Corp., 383 F. 
Supp. 937 (W.D. Ark. 1974) (decision un- 
der prior law). 

Statute did not apply to contracts where 
last act necessary to make the contracts 
binding occurred in other state. White 
River Valley Broadcasters, Inc. v. William 
B. Tanner Co., 487 F. Supp. 725 (E.D. Ark. 
1979); Moore v. Luxor (N. Am.) Corp., 294 
Ark. 326, 742 S.W.2d 916 (1988) (preced- 
ing decisions under prior law). 

The fact that the contract for purchase 
of the real estate was to be closed in 
Arkansas would not make a contract en- 
tered into out of the State of Arkansas 
invalid. Leenerts Farms, Inc. v. Cranco, 
265 Ark. 359, 578 S.W.2d 229 (1979) (de- 
cision under prior law). 

Where final acceptance of a contract 
was made in another state, the contract 
was a foreign contract in interstate com- 
merce and a foreign corporation could 
enforce it in the courts of Arkansas de- 
spite its status as a nonqualifying corpo- 
ration. Hough v. Continental Leasing 
Corp., 275 Ark. 340, 680 S.W.2d 19 (1982) 
(decision under prior law). 


—Subsequent Compliance. 
Fact that a foreign corporation, which 
executed a contract in the state, without 
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complying with state laws as to doing 
business, subsequently complied with 
statute gave it no right to enforce such 
contract. Republic Power & Serv. Co. v. 
Gus Blass Co., 165 Ark. 163, 263 S.W. 785 
(1924) (decision under prior law). 

Where a contract, complete in itself, had 
been entered into between a resident and 
a foreign corporation after the date of its 
domestication, it was valid and enforce- 
able, even though an unenforceable but 
valid contract between the resident and 
undomesticated foreign corporation pro- 
vided the basis for the contract. Jack Tar 
of Ark., Inc. v. National Wells Television, 
Inc., 234 Ark. 306, 351 S.W.2d 848 (1961) 
(decision under prior law). 


—Subsequent Holders. 

Where an unqualified foreign corpora- 
tion accepts notes and mortgages, its as- 
signee cannot sue on such notes and mort- 
gages, the defect is inherent and all 
subsequent purchasers take with notice of 
the defect. Hogan v. Intertype Corp., 136 
Ark. 52, 206 S.W. 58 (1918); Dean v. 
Caldwell, 141 Ark. 38, 216 S.W. 31 (1919) 
(preceding decisions under prior law). 

Former statute had to be complied with 
to enable even an assignee to enforce an 
executory contract. Republic Power & 
Serv. Co. v. Gus Blass Co., 165 Ark. 168, 
263 S.W. 785 (1924) (decision under prior 
law). 

There can be no holder in due course of 
a negotiable instrument arising out of an 
illegal transaction under state law. Pacific 
Nat'l Bank v. Hernreich, 240 Ark. 114, 398 
S.W.2d 221 (1966) (decision under prior 
law). 

Statute was applicable to assignees of 
unenforceable contracts entered into in 
the state by foreign corporations not 
qualified to do business in the state. 
Union Planters Nat’l Bank v. Moore, 250 
Ark. 272, 464 S.W.2d 786 (1971) (decision 
under prior law). 


—Validity of Contract. 

Where a foreign corporation doing busi- 
ness in the state failed to comply with 
former statute, any contracts made by it 
were not void but merely unenforceable. 
Hicks Body Co. v. Ward Body Works, Inc., 
233 F.2d 481 (8th Cir. 1956); Pratt Lab., 
Inc. v. Teague, 160 F. Supp. 176 (W.D. Ark. 
1958); Pellerin Laundry Mach. Sales Co. v. 
Hogue, 219 F. Supp. 629 (W.D. Ark. 1963). 
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But see Pacific Nat'l Bank v. Hernreich, 
240 Ark. 114, 398 S.W.2d 221 (1966); 
Union Planters Nat’l Bank v. Moore, 250 
Ark. 272, 464 S.W.2d 786 (1971); Worthen 
Bank & Trust Co. v. United Underwriters 
Sales Corp., 251 Ark. 454, 474 S.W.2d 899 
(1971), superseded by statute as stated in, 
Johnny’s Pizza House, Inc. v. Huntsman, 
311 Ark. 346, 844 S.W.2d 320 (1992) (pre- 
ceding decisions under prior law). 

Contracts entered into in the state by 
foreign corporation doing business in con- 
travention of former statute were not 
merely unenforceable but are void ab ini- 
tio. Pacific Nat’] Bank v. Hernreich, 240 
Ark. 114, 398 S.W.2d 221 (1966); Union 
Planters Nat'l Bank v. Moore, 250 Ark. 
272, 464 S.W.2d 786 (1971); Worthen 
Bank & Trust Co. v. United Underwriters 
Sales Corp., 251 Ark. 454, 474 S.W.2d 899 
(1971), superseded by statute as stated in, 
Johnny’s Pizza House, Inc. v. Huntsman, 
311 Ark. 346, 844 S.W.2d 320 (1992) (pre- 
ceding decisions under prior law). 


Jurisdiction. 

Service upon president of foreign corpo- 
ration authorized to do business in state 
but not in fact doing business in the state 
did not give federal district court jurisdic- 
tion of suit by foreign corporation against 
defendant corporation where suit was 
based on contract between parties arising 
in another state. Groves, Lundin & Cox, 
Inc. v. Oklahoma-Arkansas Tel. Co., 104 F. 
Supp. 381 (W.D. Ark. 1952) (decision un- 
der prior law). 

Where action which was brought in one 
county against foreign corporations au- 
thorized to do business in this state had 
arisen in Oklahoma and summonses were 
served upon agents designated by such 
corporations as those upon whom sum- 
mons could be served, the circuit court 
had jurisdiction over the subject matter of 
the action. Deason v. Groendyke Transp., 
Inc., 176 F. Supp. 346 (W.D. Ark. 1959) 
(decision under prior law). 

Equity will not take jurisdiction to 
grant relief when there is an adequate 
and complete remedy at law. Certiorari in 
the circuit court was the available remedy 
to review the decision of an administra- 
tive board where it was claimed that the 
board had exceeded its jurisdiction or pro- 
ceeded illegally and when there was no 
appeal provided by statute. Consumers 
Coop. Ass’n v. Hill, 233 Ark. 59, 342 
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S.W.2d 657 (1961) (decision under prior 
law). 


Penalty. 

There was a two-part test to determine 
whether the threshold requirements for 
application of the penalty provisions of the 
Wingo Act had been met: first, it had to be 
demonstrated that the contract was made 
by a nonqualifying foreign corporation 
which was “doing business” in the state; 
and second, it had to be shown that the 
particular contract in question was made 
in Arkansas. Further, if it was raised as a 
defense, the court had to consider whether 
the commerce clause of the United States 
Constitution precluded application of the 
sanctions of the penalty provision. Dick- 
son v. Delhi Seed Co., 26 Ark. App. 83, 760 
S.W.2d 382 (1988) (decision under prior 
law). 


Permissible Suits. 

A foreign corporation has the right to 
sue for damages to its property even 
though such property may have been ac- 
quired by the corporation in the transac- 
tion of business without complying with 
the statutory requirements. St. Louis, 
Ark. & Tex. Ry. v. Fire Ass’n of Philadel- 
phia, 60 Ark. 325, 30 S.W. 350 (1895) 
(decision under prior law). 

Former similar provision held not appli- 
cable to suit to quiet title since in so doing 
the noncomplying corporation was not 
seeking to enforce any demand growing 
out of a contract with or tort committed by 
the other party to the action. Rachels v. 
Stecher Cooperage Works, 95 Ark. 6, 128 
S.W. 348 (1910) (decision under prior law). 

A foreign corporation authorized to do 
business in the state may maintain an 
action for the benefit of one not having 
such authority. Graysonia, Nashville & 
Ashdown R.R. v. Newberger Cotton Co., 
170 Ark. 1039, 282 S.W. 975 (1926) (deci- 
sion under prior law). 

A foreign corporation, even though un- 
licensed, is nevertheless permitted to 
bring suit to protect its property as long as 
the suit does not unavoidably involve the 
enforcement of a prohibited contract. Ark. 
Airmotive Div. of Currey Aerial Sprayers, 
Inc. v. Ark. Aviation Sales, Inc., 232 Ark. 
354, 335 S.W.2d 813 (1960); Pellerin 
Laundry Mach. Sales Co. v. Hogue, 219 F. 
Supp. 629 (W.D. Ark. 1963) (preceding 
decisions under prior law). 
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The test to determine whether an un- 
limited foreign corporation is entitled to 
recover or not, is its ability to establish its 
case without any aid from illegal transac- 
tion; if its right to recover depends on the 
contract which is prohibited by statute, 
and that contract must necessarily be 
proved to make out its case, there can be 
no recovery. Ark. Airmotive Div. of Currey 
Aerial Sprayers, Inc. v. Ark. Aviation 
Sales, Inc., 232 Ark. 354, 335 S.W.2d 813 
(1960) (decision under prior law). 

There was no authority to support the 
proposition that a foreign corporation 
could not enforce a valid obligation of a 
resident corporation on a note and mort- 
gage simply because the foreign corpora- 
tion no longer was a registered foreign 
corporation doing business in Arkansas. 
Wild Turkey Ranch, Inc. v. Wilhelm Nurs- 
ing Home, Inc., 12 Ark. App. 392, 677 
S.W.2d 871 (1984) (decision under prior 
law). 

Where foreign corporation, at time of 
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filing suit, was transacting business in the 
state without a certificate of authority, it 
was necessary for corporation to obtain a 
certificate of authority to transact busi- 
ness in this state before it could maintain 
suit. Centennial Valley Ranch Manage- 
ment, Inc. v. Agri-Tech Ltd. Partnership, 
38 Ark. App. 177, 832 S.W.2d 259 (1992). 


Presumptions. 

Until the contrary appears, the law will 
presume a foreign corporation doing busi- 
ness in the state has complied with the 
law. St. Louis, Ark. & Tex. Ry. v. Fire Ass’n 
of Philadelphia, 55 Ark. 163, 18 S.W. 43 
(1891) (decision under prior law). 


Stay of Proceedings. 

A stay of proceedings to permit a foreign 
corporation which should have obtained a 
certificate of authority but failed to do so 
is to be liberally granted. Johnny’s Pizza 
House, Inc. v. Huntsman, 311 Ark. 346, 
844 S.W.2d 320 (1992). 


4-27-1503. Application for certificate of authority. 


(a) A foreign corporation may apply for a certificate of authority to 
transact business in this state by delivering an application to the 
Secretary of State for filing. The application must set forth: 

(1) the name of the foreign corporation or, if its name is unavailable 
for use in this state, a corporate name that satisfies the requirements of 


§ 4-27-1506; 


(2) the name of the state or country under whose law it is incorpo- 


rated; 


(3) its date of incorporation and period of duration; 

(4) the street address of its principal office; 

(5) the information required by § 4-20-105(a); and 

(6) the number and par value, if any, of shares of the corporation’s 
capital stock owned or to be owned by residents of this state. 

(b) The foreign corporation shall deliver with the completed applica- 


tion a certificate of existence (or a document of similar import) duly 
authenticated by the Secretary of State or other official having custody 
of corporate records in the state or country under whose law it is 
incorporated. 


History. Acts 1987, No. 958, § 64-1503; 
2007, No. 638, § 20. 


4-27-1504. Amended certificate of authority. 


(a) Aforeign corporation authorized to transact business in this state 
must obtain an amended certificate of authority from the Secretary of 
State if it changes: 
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(1) its corporate name; 

(2) the period of its duration; 

(3) any of the information required by § 4-20-105(a); or 

(4) the state or country of its incorporation. 

(b) The requirements of § 4-27-1503 for obtaining an original certifi- 
cate of authority apply to obtaining an amended certificate under this 
section. 


History. Acts 1987, No. 958, § 64-1504; 
2007, No. 638, § 21. 


4-27-1505. Effect of certificate of authority. 


(a) A certificate of authority authorizes the foreign corporation to 
which it is issued to transact business in this state subject, however, to 
the right of the state to revoke the certificate as provided in this 
chapter. 

(b) A foreign corporation with a valid certificate of authority has the 
same but no greater rights and has the same but no greater privileges 
as, and except as otherwise provided by this chapter, is subject to the 
same duties, restrictions, penalties, and liabilities now or later imposed 
on, a domestic corporation of like character. 

(c) This chapter does not authorize this state to regulate the organi- 
zation or internal affairs of a foreign corporation authorized to transact 
business in this state. 


History. Acts 1987, No. 958, § 64-1505. 
CASE NOTES 


Cited: Citicorp Indus. Credit, Inc. v. 
Wal-Mart Stores, Inc., 305 Ark. 530, 809 
S.W.2d 815 (1991). 


4-27-1506. Corporate name of foreign corporation. 


(a) If the corporate name of a foreign corporation does not satisfy the 
requirements of § 4-27-401, the foreign corporation to obtain or main- 
tain a certificate of authority to transact business in this state: 

(1) may add the word “corporation”, “incorporated”, “company”, or 
“limited”, or the abbreviation “corp.”, “inc.”, “co.”, or “ltd.”, to its 
corporate name for use in this state; or 

(2) may use a fictitious name to transact business in this state if its 
real name is unavailable and it delivers to the Secretary of State for 
filing a copy of the resolution of its board of directors, certified by its 
secretary, adopting the fictitious name. 

(b) Except as authorized by subsections (c) and (d) of this section, the 
corporate name (including a fictitious name adopted because its real 
name is unavailable) of a foreign corporation must be distinguished 
upon the records of the Secretary of State from: 


4-27-1507 BUSINESS AND COMMERCIAL LAW 224 


(1) the corporate name of a corporation incorporated or authorized to 
transact business in this state; 

(2) a corporate name reserved or registered under § 4-27-402 or 
§ 4-27-4083; 

(3) the fictitious name, adopted because its real name was unavail- 
able, of another foreign corporation authorized to transact business in 
this state; and 

(4) the corporate name of a not-for-profit corporation incorporated or 
authorized to transact business in this state. 

(c) A foreign corporation may apply to the Secretary of State for 
authorization to use in this state the name of another corporation 
(incorporated or authorized to transact business in this state) that is 
not distinguishable upon his records from the name applied for. The 
Secretary of State shall authorize use of the name applied for if: 

(1) the other corporation consents to the use in writing and submits 
an undertaking in form satisfactory to the Secretary of State to change 
its name to a name that is distinguishable upon the records of the 
Secretary of State from the name of the applying corporation; or 

(2) the applicant delivers to the Secretary of State a certified copy of 
a final judgment of a court of competent jurisdiction establishing the 
applicant’s right to use the name applied for in this state. 

(d) A foreign corporation may use in this state the name (including 
the fictitious name) of another domestic or foreign corporation that is 
used in this state if the other corporation is incorporated or authorized 
to transact business in this state and the foreign corporation: 

(1) has merged with the other corporation; 

(2) has been formed by reorganization of the other corporation; or 

(3) has acquired all or substantially all of the assets, including the 
corporate name, of the other corporation. 

(e) If a foreign corporation authorized to transact business in this 
state changes its corporate name to one that does not satisfy the 
requirements of § 4-27-401, it may not transact business in this state 
under the changed name until it adopts a name satisfying the require- 
ments of § 4-27-401 and obtains an amended certificate of authority 
under § 4-27-1504. 


History. Acts 1987, No. 958, § 64-1506; 
1987 (1st Ex. Sess.), No. 11, § 15. 


4-27-1507 — 4-27-1509. [Repealed.] 


Publisher’s Notes. These sections, 4-27-1507. Acts 1987, No. 958, § 64- 
concerning the registered office and regis- 1507. 
tered agent, change of registered office or 4-27-1508. Acts 1987, No. 958, § 64- 
registered agent, and resignation of the 1508; 1987 (1st Ex. Sess.), No. 11, § 16. 


registered agent of a foreign corporation, 4-27-1509. Acts 1987, No. 958, § 64- 
were repealed by Acts 2007, No. 638,§ 22. 4509. 


They were derived from the following 
sources: 
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4-27-1510. Service on foreign corporation. 


(a) The registered agent of a foreign corporation authorized to 
transact business in this state is the corporation’s agent for service of 
process, notice, or demand required or permitted by law to be served on 
the foreign corporation. 

(b) A foreign corporation may be served by registered or certified 
mail, return receipt requested, addressed to the secretary of the foreign 
corporation at its principal office shown in its application for a certifi- 
cate of authority or in its most recent annual franchise tax report if the 
foreign corporation: 

(1) has no registered agent or its registered agent cannot with 
reasonable diligence be served; 

(2) has withdrawn from transacting business in this state under 
§ 4-27-1520; or 

(3) has had its certificate of authority revoked under § 4-27-1531. 

(c) Service is perfected under subsection (b) of this section at the 


earliest of: 


(1) the date the foreign corporation receives the mail; 
(2) the date shown on the return receipt, if signed on behalf of the 


foreign corporation; or 


(3) five (5) days after its deposit in the United States mail, as 
evidenced by the postmark, if mailed postpaid and correctly addressed. 

(d) This section does not prescribe the only means, or necessarily the 
required means, of serving a foreign corporation. 


History. Acts 1987, No. 958, § 64-1510. 
Cross References. Service of process 
on entities, § 4-20-113. 


RESEARCH REFERENCES 


ALR. In personam jurisdiction under 
long-arm statute of nonresident banking 
institution. 9 A.L.R.4th 661. 


CASE NOTES 


ANALYSIS 


Construction. 
Personal Jurisdiction. 


Construction. 

Subsection (a) of this section does not 
limit suits against nonresident corpora- 
tions to claims arising from in-state activi- 
ties, but rather, it provides for service of 
process on_ out-of-state corporations 
through its registered agent. Hicks v. 
American Heritage Life Ins. Co., 332 F. 
Supp. 2d 1193 (W.D. Ark. 2004). 

Fed. R. Bankr. P. 7004 does not require 


an acknowledgement of receipt of service 
for service of summons and a complaint in 
an adversary proceeding as required by 
this section. Weston v. Ed Fin. Servs., LLC 
(In re Weston), 398 B.R. 325 (Bankr. E.D. 
Ark. 2008). 


Personal Jurisdiction. 

Court denied insurer’s motion to dis- 
miss for lack of personal jurisdiction wife’s 
action to recover husband’s life insurance 
benefits because subsection (a) of this sec- 
tion demonstrated that the service agent 
appointed by the insurer had the author- 
ity to receive service for causes of action 
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arising outside of the State of Arkansas; kansas. Hicks v. American Heritage Life 
insurer’s designation of an agent, there- Ins. Co., 332 F. Supp. 2d 1193 (W.D. Ark. 
fore, conferred personal jurisdiction in Ar- 2004). 


4-27-1511 — 4-27-1519. [Reserved.|] 
Part B: WITHDRAWAL 


4-27-1520. Withdrawal of foreign corporation. 


(a) A foreign corporation authorized to transact business in this state 
may not withdraw from this state until it obtains a certificate of 
withdrawal from the Secretary of State. 

(b) A foreign corporation authorized to transact business in this state 
may apply for a certificate of withdrawal by delivering an application to 
the Secretary of State for filing. The application must set forth: 

(1) the name of the foreign corporation and the name of the state or 
country under whose law it is incorporated; 

(2) that it is not transacting business in this state and that it 
surrenders its authority to transact business in this state; 

(3) that it revokes the authority of its registered agent to accept 
service on its behalf and appoints the Secretary of State as its agent for 
service of process in any proceeding based on a cause of action arising 
during the time it was authorized to transact business in this state; 

(4) a mailing address to which the Secretary of State may mail a copy 
of any process served on him under subdivision (b)(3) of this section; 
and 

(5) acommitment to notify the Secretary of State in the future of any 
change in its mailing address. 

(c) After the withdrawal of the corporation is effective, service of 
process on the Secretary of State under this section is service on the 
foreign corporation. Upon receipt of process, the Secretary of State shall 
mail a copy of the process to the foreign corporation at the mailing 
address set forth under subsection (b) of this section. 


History. Acts 1987, No. 958, § 64-1511. 
4-27-1521 — 4-27-1529. [Reserved. | 
Part C: REvocATION oF CERTIFICATE OF AUTHORITY 


4-27-1530. Grounds for revocation. 


The Secretary of State may commence a proceeding under § 4-27- 
1531 to revoke the certificate of authority of a foreign corporation 
authorized to transact business in this state if: 

(1) the foreign corporation does not deliver its annual franchise tax 
report to the Secretary of State within sixty (60) days after it is due; 
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(2) the foreign corporation does not pay within sixty (60) days after 
they are due any franchise taxes or penalties imposed by this chapter or 
other law; 

(3) the foreign corporation is without a registered agent in this state 
for sixty (60) days or more; 

(4) the foreign corporation does not file an appropriate notice with 
the Secretary of State within sixty (60) days of the change or resigna- 
tion of the foreign corporation’s registered agent; 

(5) an incorporator, director, officer, or agent of the foreign corpora- 
tion signed a document he or she knew was false in any material respect 
with intent that the document be delivered to the Secretary of State for 
filing; 

(6) the Secretary of State receives a duly authenticated certificate 
from the Secretary of State or other official having custody of corporate 
records in the state or country under whose law the foreign corporation 
is incorporated stating that it has been dissolved or disappeared as the 
result of a merger. 


History. Acts 1987, No. 958, § 64-1512; 
1987 (1st Ex. Sess.), No: 11, § 17; 2007, 
No. 638, § 23. 


4-27-1531. Procedure for and effect of revocation. 


(a) If the Secretary of State determines that one (1) or more grounds 
exist under § 4-27-1530 for revocation of a certificate of authority, he 
shall serve the foreign corporation with written notice of his determi- 
nation under § 4-27-1510. 

(b) If the foreign corporation does not correct each ground for 
revocation or demonstrate to the reasonable satisfaction of the Secre- 
tary of State that each ground determined by the Secretary of State 
does not exist within sixty (60) days after service of the notice is 
perfected under § 4-27-1510, the Secretary of State may revoke the 
foreign corporation’s certificate of authority by signing a certificate of 
revocation that recites the ground or grounds for revocation and its 
effective date. The Secretary of State shall file the original of the 
certificate and serve a copy on the foreign corporation under § 4-27- 
1510. 

(c) The authority of a foreign corporation to transact business in this 
state ceases on the date shown on the certificate revoking its certificate 
of authority. 

(d) The Secretary of State’s revocation of a foreign corporation’s 
certificate of authority appoints the Secretary of State the foreign 
corporation’s agent for service of process in any proceeding based on a 
cause of action which arose during the time the foreign corporation was 
authorized to transact business in this state. Service of process on the 
Secretary of State under this subsection is service on the foreign 
corporation. Upon receipt of process, the Secretary of State shall mail a 
copy of the process to the secretary of the foreign corporation at its 
principal office shown in its most recent annual franchise tax report or 
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in any subsequent communication received from the corporation stat- 
ing the current mailing address of its principal office, or, if none are on 
file, in its application for a certificate of authority. 

(e) Revocation of a foreign corporation’s certificate of authority does 
not terminate the authority of the registered agent of the corporation. 


History. Acts 1987, No. 958, § 64-1513. 


4-27-1532. Appeal from revocation. 


(a) A foreign corporation may appeal the Secretary of State’s revo- 
cation of its certificate of authority to the Pulaski County Circuit Court 
within thirty (30) days after service of the certificate of revocation is 
perfected under § 4-27-1510. The foreign corporation appeals by peti- 
tioning the court to set aside the revocation and attaching to the 
petition copies of its certificate of authority and the Secretary of State’s 
certificate of revocation. 

(b) The court may summarily order the Secretary of State to rein- 
state the certificate of authority or may take any other action the court 
considers appropriate. 

(c) The court’s final decision may be appealed as in other civil 
proceedings. 


History. Acts 1987, No. 958, § 64-1514. 


SUBCHAPTER 16 — RECORDS AND REPORTS 


Part A: Records Part B: Reports 
SECTION. SECTION. 
4-27-1601. Corporate records. 4-27-1620. Financial statements for 
4-27-1602. Inspection of records by share- shareholders. 
holders. 4-27-1621. Other reports to shareholders. 
4-27-1603. Scope of inspection right. 4-27-1622. Annual franchise tax report 


4-27-1604. Court-ordered inspection. 


for Secretary of State. 
4-27-1605 — 4-27-1619. [Reserved.] cam iNge tant e 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


Part A: Recorps 


4-27-1601. Corporate records. 


(a) A corporation shall keep as permanent records minutes of all 
meetings of its shareholders and board of directors, a record of all 
actions taken by the shareholders or board of directors without a 
meeting, and a record of all actions taken by a committee of the board 
of directors in place of the board of directors on behalf of the corpora- 
tion. 
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(b) A corporation shall maintain appropriate accounting records. 

(c) A corporation or its agent shall maintain a record of its share- 
holders, in a form that permits preparation of a list of the names and 
addresses of all shareholders, in alphabetical order by class of shares 
showing the number and class of shares held by each. 

(d) A corporation shall maintain its records in written form or in 
another form capable of conversion into written form within a reason- 
able time. 

(e) A corporation shall keep a copy of the following records at its 
principal office: 

(1) its articles or restated articles of incorporation and all amend- 
ments to them currently in effect; 

(2) its bylaws or restated bylaws and all amendments to them 
currently in effect; 

(3) resolutions adopted by its board of directors creating one (1) or 
more classes or series of shares, and fixing their relative rights, 
preferences, and limitations, if shares issued pursuant to those resolu- 
tions are outstanding; 

(4) the minutes of all shareholders’ meetings, and records of all 
action taken by shareholders without a meeting, for the past three (3) 
years; 

(5) all written communications to shareholders generally within the 
past three (3) years, including the financial statements furnished for 
the past three (3) years under § 4-27-1620; 

(6) a list of the names and business addresses of its current directors 
and officers; and 

(7) its most recent annual franchise tax report delivered to the 
Secretary of State under § 4-27-1622. 


History. Acts 1987, No. 958, § 64-1601. 


4-27-1602. Inspection of records by shareholders. 


(a) A shareholder of a corporation is entitled to inspect and copy, 
during regular business hours at the corporation’s principal office, any 
of the records of the corporation described in § 4-27-1601(e) if he gives 
the corporation written notice of his demand at least five (5) business 
days before the date on which he wishes to inspect and copy. 

(b) A shareholder of a corporation is entitled to inspect and copy, 
during regular business hours at a reasonable location specified by the 
corporation, any of the following records of the corporation if the 
shareholder meets the requirements of subsection (c) of this section and 
gives the corporation written notice of his demand at least five (5) 
business days before the date on which he wishes to inspect and copy: 

(1) excerpts from minutes of any meeting of the board of directors, 
records of any action of a committee of the board of directors while 
acting in place of the board of directors on behalf of the corporation, 
minutes of any meeting of the shareholders, and records of action taken 


4-27-1603 BUSINESS AND COMMERCIAL LAW 230 


by the shareholders or board of directors without a meeting, to the 
extent not subject to inspection under subsection (a) of this section; 

(2) accounting records of the corporation; and 

(3) the record of shareholders. 

(c) A shareholder may inspect and copy the records described in 
subsection (b) of this section only if: 

(1) his demand is made in good faith and for a proper purpose; 

(2) he describes with reasonable particularity his purpose and the 
records he desires to inspect; and 

(3) the records are directly connected with his purpose. 

(d) The right of inspection granted by this section may not be 
abolished or limited by a corporation’s articles of incorporation or 
bylaws. 

(e) This section does not affect: 

(1) the right of a shareholder to inspect records under § 4-27-720 or, 
if the shareholder is in litigation with the corporation, to the same 
extent as any other litigant; 

(2) the power of a court, independently of this chapter, to compel the 
production of corporate records for examination. 

(f) For purposes of this section, “shareholder” includes a beneficial 


owner whose shares are held in a voting trust or by a nominee on his 
behalf. 


History. Acts 1987, No. 958, § 64-1602; 
1987 (1st Ex. Sess.), No. 11, § 18. 


CASE NOTES 
Inspection Allowed. cords was entitled to examine them pur- 
Law firm’s motion to quash a subpoena, suant to subsections (b) and (c) of this 
which sought copies of its invoices for  gection. Sobba _ v. Elmen, No. 


legal services rendered to three corpora- 4:06VCV00941 JLH, 2007 U.S. Dist. 


tions, was denied. As a shareholder of the [LEXIS 29172 (E.D. Ark. Apr. 19, 2007). 
corporations, the party seeking the re- 


4-27-1603. Scope of inspection right. 


(a) A shareholder’s agent or attorney has the same inspection and 
copying rights as the shareholder he represents. 

(b) The right to copy records under § 4-27-1602 includes, if reason- 
able, the right to receive copies made by photographic, xerographic, or 
other means. 

(c) The corporation may impose a reasonable charge, covering the 
costs of labor and material, for copies of any documents provided to the 
shareholder. The charge may not exceed the estimated cost of produc- 
tion or reproduction of the records. 

(d) The corporation may comply with a shareholder’s demand to 
inspect the record of shareholders under § 4-27-1602(b)(3) by providing 
him with a list of its shareholders that was compiled no earlier than the 
date of the shareholder’s demand. 
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History. Acts 1987, No. 958, § 64-1603. 


4-27-1604. Court-ordered inspection. 


(a) If a corporation does not allow a shareholder who complies with 
§ 4-27-1602(a) to inspect and copy any records required by that 
subsection to be available for inspection, the circuit court of the county 
where the corporation’s principal office is located or the Pulaski County 
Circuit Court, if the corporation does not have a principal office in this 
state, may summarily order inspection and copying of the records 
demanded at the corporation’s expense upon application of the share- 
holder. 

(b) If a corporation does not within a reasonable time allow a 
shareholder to inspect and copy any other record, the shareholder who 
complies with § 4-27-1602(b) and (c) may apply to the circuit court in 
the county where the corporation’s principal office is located or the 
Pulaski County Circuit Court, if the corporation does not have a 
principal office in this state, for an order to permit inspection and 
copying of the records demanded. The court shall dispose of an 
application under this subsection on an expedited basis. 

(c) If the court orders inspection and copying of the records de- 
manded, it shall also order the corporation to pay the shareholder’s 
costs (including reasonable counsel fees) incurred to obtain the order 
unless the corporation proves that it refused inspection in good faith 
because it had a reasonable basis for doubt about the right of the 
shareholder to inspect the records demanded. 

(d) If the court orders inspection and copying of the records de- 
manded, it may impose reasonable restrictions on the use or distribu- 
tion of the records by the demanding shareholder. 


History. Acts 1987, No. 958, § 64-1604; 
2007, No. 638, § 24. 


4-27-1605 — 4-27-1619. [Reserved. | 
Part B: Reports 


4-27-1620. Financial statements for shareholders. 


(a) A corporation shall furnish its shareholders annual financial 
statements, which may be consolidated or combined statements of the 
corporation and one (1) or more of its subsidiaries, as appropriate, that 
include a balance sheet as of the end of the fiscal year, an income 
statement for that year, and a statement of changes in shareholders’ 
equity for the year unless that information appears elsewhere in the 
financial statements. If financial statements are prepared for the 
corporation on the basis of generally accepted accounting principles, the 
annual financial statements must also be prepared on that basis. 

(b) If the annual financial statements are reported upon by a public 
accountant, his report must accompany them. If not, the statements 
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must be accompanied by a statement of the president or the person 
responsible for the corporation’s accounting records: 

(1) stating his reasonable belief whether the statements were pre- 
pared on the basis of generally accepted accounting principles and, if 
not, describing the basis of preparation; and 

(2) describing any respects in which the statements were not pre- 
pared on a basis of accounting consistent with the statements prepared 
for the preceding year. 

(c) A corporation shall mail the annual financial statements to each 
shareholder within one hundred twenty (120) days after the close of 
each fiscal year. Thereafter, on written request from a shareholder who 
was not mailed the statements, the corporation shall mail him the 
latest financial statements. 


History. Acts 1987, No. 958, § 64-1605. 


4-27-1621. Other reports to shareholders. 


If a corporation indemnifies or advances expenses to a director under 
§ 4-27-850 in connection with a proceeding by or in the right of the 
corporation, the corporation shall report the indemnification or advance 
in writing to the shareholders with or before the notice of the next 
shareholders’ meeting. 


History. Acts 1987, No. 958, § 64-1606. 


4-27-1622. Annual franchise tax report for Secretary of State. 


(a) Each domestic corporation, and each foreign corporation autho- 
rized to transact business in this state, shall deliver to the Secretary of 
State for filing an annual franchise tax report that sets forth: 

(1) the name of the corporation; 

(2) the jurisdiction under which the corporation is incorporated; 

(3) the information required by § 4-20-105(a); 

(4) the address of its principal office, wherever it is located; 

(5) the names of its principal officers; 

(6) the total number of authorized shares, itemized by class and 
series, if any, within each class; 

(7) the total number of issued and outstanding shares, itemized by 
class and series, if any, within each class; and 

(8) such other information as the Secretary of State may specify in a 
form promulgated pursuant to § 4-27-121(a). 

(b) The requirements as to the applicability, use, and filing of the 
annual franchise tax report shall be as set forth in the Arkansas 
Corporate Franchise Tax Act of 1979, § 26-54-101 et seq. 


History. Acts 1987, No. 958, § 64-1607; 
2007, No. 638, § 25. 
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SUBCHAPTER 17 — TRANSITION PROVISIONS 


SECTION. 

4-27-1701. Application to existing domes- 
tic corporations. 

4-27-1702. Application to qualified for- 
eign corporations. 


A.C.R.C. Notes. Acts 1987 (1st Ex. 
Sess.), No. 11, § 19, provided, in part, that 
§ 4-27-1705 is amended to provide that, 
except as applicable to those existing do- 
mestic corporations not irrevocably elect- 
ing to be governed by the provisions of 
Acts 1987, No. 958, this act repeals all 
laws or parts of laws contained in the acts 
enumerated in § 19. 

Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 

Acts 2007, No. 646, § 14: July 1, 2007. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that business 


SECTION. 
4-27-1703. Saving provisions. 
4-27-1704. Severability. 
4-27-1705. Fees. 

4-27-1706. Effective date. 


entities are presently paying different fees 
for similar services from the Secretary of 
State; that this act will alleviate any un- 
due hardship to any entity by standardiz- 
ing business and commercial filing fees; 
and that this act is immediately necessary 
to aid the recordkeeping and accounting 
functions of the Secretary of State and 
should take effect at the beginning of the 
state’s fiscal year. Therefore, an emer- 
gency is declared to exist and this act 
being necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on July 1, 2007.” 


4-27-1701. Application to existing domestic corporations. 


This chapter applies to all domestic corporations incorporated on or 
after its effective date as specified in § 4-27-1706. A corporation 
incorporated prior to such effective date under any general statute of 
this state providing for incorporation of corporations for profit may elect 
to be governed by the provisions of this chapter by amending its articles 
of incorporation to provide that it shall be so governed. Such election 
may be made at any time on or after midnight, December 31, 1987, but 
once made shall be irrevocable. The amendment to the articles of 
incorporation effecting such election must be approved by the affirma- 
tive vote of the holders of at least two-thirds (24) of the shares of each 
outstanding class of the corporation’s capital stock. Domestic corpora- 
tions existing prior to midnight, December 31, 1987, which do not elect 
to be governed by its provisions shall continue to be governed by 
preexisting law. 


History. Acts 1987, No. 958, § 64-1701. 


4-27-1702. Application to qualified foreign corporations. 


A foreign corporation authorized to transact business in this state at 
midnight, December 31, 1987, is subject to this chapter but is not 
required to obtain a new certificate of authority to transact business 
under this chapter. 
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4-27-1703. Saving provisions. 


(a) Except as provided in subsection (b) of this section, the repeal of 
a statute by this chapter does not affect: 

(1) the operation of the statute or any action taken under it before its 
repeal; 

(2) any ratification, right, remedy, privilege, obligation, or liability 
acquired, accrued, or incurred under the statute before its repeal; 

(3) any violation of the statute, or any penalty, forfeiture, or punish- 
ment incurred because of the violation, before its repeal; 

(4) any proceeding, reorganization, or dissolution commenced under 
the statute before its repeal, and the proceeding, reorganization, or 
dissolution may be completed in accordance with the statute as if it had 
not been repealed. 

(b) If a penalty or punishment imposed for violation of a statute 
repealed by this chapter is reduced by this chapter, the penalty or 
punishment, if not already imposed, shall be imposed in accordance 
with this chapter. 


History. Acts 1987, No. 958, § 64-1703. 


4-27-1704. Severability. 


If any provision of this chapter or its application to any person or 
circumstance is held invalid by a court of competent jurisdiction, the 
invalidity does not affect other provisions or applications of this chapter 
that can be given effect without the invalid provision or application, and 
to this end the provisions of this chapter are severable. 


History. Acts 1987, No. 958, § 64-1704. 


4-27-1705. Fees. 


The fees chargeable by the Secretary of State for services under the 
Arkansas Business Corporation Act, § 4-26-101 et seq. shall be as 
follows: 


(1)’"Articles’of tncorporation #1. 2a ee ee ee $50.00 
(2) Amendment to articles of incorporation ................6...08. 50.00 
(3) Articles of merger or consolidation .....................0eeeeees 100.00 
(4)" ‘Articles*of dissolution? 1.2. 2. e eee ene eee 50.00 
(>)" “Application for. fictitious name” wae te ene ce ee ee 25.00 
(6) “Application, for: reserved names... ee ee 25.00 
(7) For any other filing under this chapter with annexed 

COTTILICALE yi (rey tl hk Ui, ea GA korea AAR eee 25.00 
(8) For any certificate pursuant to § 4-26-106 or 

§ 4-26-207, or anyother certificate pias dee ees ee 25.00 


(9) For furnishing a certified copy of any document, fifty 
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cents (50¢) per page and five dollars ($5.00) for the 
certificate thereto 


(10) For receiving service of process on behalf of a 


CUBDULALAOLIe eter cee er ee eT eee ee Lees, 25.00 
(11) For receiving service of process on behalf of 
DCU CHL et [Smee Cage cet ac nL dR MACRUMORS gree fox, stot bats ye. 14 10.00 
History. Acts 1987, No. 958, § 64-1705; (7) Application for reserved 
1987 (1st Ex. Sess.), No. 11, § 19; 2007, Names Wha. HOGI Hes. 25.00 
No. 638, § 26; 2007, No. 646, § 2. (8) For any other filing under this 


A.C.R.C. Notes. This section is set out 


above as amended by Acts 2007, No. 638, chapter with annexed certifi- 


§ 26, effective September if 9007. This CAUCE Ghat os ; Ravaeleveds «6 e's-8 sieve, evade: ev eheus: 25.00 
section was also amended by Acts 2007, (9) For any certificate pursuant to 
No. 646, § 2 to read: “The fees chargeable § 4-26-106 or § 4-26-207 or 
Fe Ween t. ae peeer vices un- any other certificate ............ 25.00 
er -26- et seq. shall be as follows: da 
(1) Articles of incorporation ...... $50.00 CLO} On Barmushineis cenilicdscopy 
,; of any document, fifty cents 
(2) Amendment to articles of in- 
. (50¢) per page and five dollars 
CORDOLALIOU. em tarts worst atc os.s 50.00 : 
($5.00) for the certificate 
(3) Articles of merger or consolida- 
thereto 
BURA RY Gy Reg SPE care Need yh ed te 100.00 oy. : 
a (11) For receiving service of process 
(4) Corporation’s statement of 
on behalf of a corporation ...... 25.00 
change of registered agent or or 
(12) For receiving service of process 
OMICE VOT DOLD AAN, « Ae. eiaheee No Fee Oe pirasarritial 10.00” 
(5) Articles of dissolution ........... 50.00 SORE Heuer ter 
(6) Application for fictitious Publisher’s Notes. Subdivision (10) is 
TIAN Gee Coreen tatters runte yc 25.00 printed as enacted. 


4-27-1706. Effective date. 


This chapter shall be effective on and after midnight, December 31, 
1987. 


History. Acts 1987, No. 958, § 64-1706. 


SUBCHAPTER 18 — SHARE EXCHANGE 


SECTION. SECTION. 

4-27-1801. Share exchange. 4-27-1803. Articles of share exchange. 

4-27-1802. Action on plan of share ex- 4-27-1804. Effect of share exchange. 
change. 


4-27-1801. Share exchange. 


(a) Acorporation may acquire all of the outstanding shares of one (1) 
or more classes or series of another corporation if the board of directors 
and shareholders if required by § 4-27-1802 of each corporation ap- 
prove the exchange. 

(b) The plan of exchange shall set forth: 

(1) The name of the corporation whose shares will be acquired and 
the name of the acquiring corporation; 
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(2) The terms and conditions of the exchange; and 
(3) The manner and basis of exchanging the shares to be acquired 
for: 
(A) Shares, obligations, or other securities of the acquiring corpo- 
ration or any other corporation; or 
(B) Cash or other property. 
(c) The plan of exchange may set forth other provisions relating to 
the exchange. 
(d) This section does not limit the power of a corporation to acquire 
all or part of the shares of one (1) or more classes or series of another 
corporation through a voluntary exchange or otherwise. 


History. Acts 2009, No. 408, § 4. 


4-27-1802. Action on plan of share exchange. 


(a) After adopting a plan of share exchange, the board of directors of 
each corporation whose shares will be acquired in the share exchange 
shall submit the plan of share exchange for approval by its sharehold- 
ers. 

(b) A plan of share exchange may be approved if the: 

(1) Board of directors recommends the plan of share exchange to the 
shareholders, unless the board of directors: 

(A) Determines that because of a conflict of interest or other 
special circumstances it should make no recommendation; and 

(B) Communicates the basis for its determination at the time the 
plan of share exchange is submitted to the shareholders; and 

(2) Shareholders entitled to vote approve the plan. 

(c) The board of directors may condition its submission of the 
proposed plan of share exchange on any basis. 

(d)(1) The corporation shall notify each shareholder, whether or not 
entitled to vote, of the proposed shareholders’ meeting in accordance 
with § 4-27-705. 

(2) The notice shall: 

(A) State that a purpose of the meeting is to consider the plan of 
share exchange; and 
(B) Contain or be accompanied by a copy or summary of the plan. 

(e) Unless this chapter, the articles of incorporation, or the board of 
directors acting under subsection (c) of this section require a greater 
vote or a vote by voting groups, the plan of share exchange to be 
authorized must be approved by the affirmative vote of the holders of a 
majority of the outstanding shares entitled to vote and, if by voting 
group, by each voting group entitled to vote separately on the plan by a 
majority of all the votes entitled to be cast on the plan by the voting 
group. 

(f)(1) Separate voting by voting groups is required on a plan of share 
exchange by each class or series of shares included in the exchange. 

(2) Each class or series constitutes a separate voting group. 
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(g) Subject to any contractual rights, until articles of share exchange 
are filed the planned share exchange may be abandoned without 
further shareholder action in accordance with the procedure set forth in 
the plan of share exchange or, if none is set forth, in the manner 
determined by the board of directors. 


History. Acts 2009, No. 408, § 4. 


4-27-1803. Articles of share exchange. 


(a) After a plan of share exchange is approved by the shareholders or 
adopted by the board of directors if shareholder approval is not 
required, the surviving or acquiring corporation shall file articles of 
share exchange with the Secretary of State. 

(b) The articles of share exchange shall include: 

(1)(A) A copy of the plan of share exchange; or 

(B) A statement that: 

(i) Contains the address of an office of the surviving corporation 

where the plan of share exchange is on file; and 

(ii) A copy of the plan of share exchange will be furnished by the 
surviving corporation on request and without cost to any shareholder, 
member, partner, or other owner of any constituent organization; 
(2) If shareholder approval was not required, a statement that 

shareholder approval was required; 

(3) Ifthe approval of the shareholders of one (1) or more corporations 
to the share exchange was required: 

(A) The designation, number of outstanding shares, and number of 
votes entitled to be cast by each voting group entitled to vote 
separately on the plan as to each corporation; and 

(B)G) The total number of votes cast for and against the plan by 
each voting group entitled to vote separately on the plan; or 

(ii) The total number of undisputed votes cast for the plan sepa- 
rately by each voting group; and 
(4) A statement that the number of votes cast for the plan by each 

voting group was sufficient for approval by that voting group. 

(c) A share exchange takes effect upon the effective date of the 
articles of share exchange. 


History. Acts 2009, No. 408, § 4. 


4-27-1804. Effect of share exchange. 


When a share exchange takes effect, the shares of each acquired 
corporation are exchanged as provided in the plan and the former 
holders of the shares are entitled only to: 

(1) The exchange rights provided in the articles of share exchange; or 

(2) The rights of the former holders of the shares under § 4-27-1301 
et seq. 


History. Acts 2009, No. 408, § 4. 
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SUBCHAPTER 19 — ARKANSAS BusINEss Porta Act 


SECTION. 

4-27-1901. Title. 

4-27-1902. Purpose. 

4-27-1903. Definitions. 

4-27-1904. Administration — Duties of 
the Secretary of State. 


A.C.R.C. Notes. Act 2015, No. 1190, 
§ 1, provided: “Legislative findings. The 
General Assembly finds that: 

“(1) Historically, a business has been 
required to submit various applications to 
numerous state and local governmental 
agencies to obtain necessary licenses, per- 
mits, and approvals to conduct business in 
this state; 

“(2) State and local governmental agen- 
cies do not use a uniform application sys- 
tem to authorize or issue a license, permit, 
or approval to conduct business; 

“(3) A business may submit the same 
basic information through the use of nu- 
merous forms, formats, and multiple web- 
sites as required by those separate agen- 
cies; 

“(4) Advances in information technol- 
ogy should enable governmental agencies 
to make the exchange of information from 
business to government, from government 


4-27-1901. Title. 


SECTION. 

4-27-1905. Funding. 

4-27-1906. Applications for licenses — 
Initial — Renewal. 

4-27-1907. Rules. 

4-27-1908. Noncompliance. 


to business, and across governmental 
agencies more efficient and effective for 
the parties; 

“(5) States that make required transac- 
tions among businesses and governmental 
agencies faster, easier, and cheaper than 
compared to other states will provide a 
competitive advantage for businesses and 
encourage economic development within 
the state; and 

“(6) The State of Arkansas should 
strive to become a national leader for 
online interaction between business and 
government through the establishment of 
a state business portal within the office of 
the Secretary of State to provide a single, 
secure portal to transact business with 
the intent to improve efficiency, eliminate 
redundancy, streamline the establishment 
of businesses, improve accountability, and 
enhance economic development within 
this state.” 


This subchapter shall be known and may be cited as the “Arkansas 


Business Portal Act”. 


History. Acts 2015, No. 1190, § 2. 


4-27-1902. Purpose. 


It is the purpose of this subchapter to provide access for a state 
business portal to facilitate interaction among businesses and govern- 
mental agencies located in this state by allowing businesses to conduct 
necessary transactions with various governmental agencies through 
use of a state business portal. 


History. Acts 2015, No. 1190, § 2. 
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4-27-1903. Definitions. 


As used in this subchapter: 
(1) “Business” means a person or entity that: 
(A) Performs a service or engages in a trade for profit and is 
required by the Internal Revenue Service to file a: 
(i) Schedule C, Form 1040, Profit or Loss From Business, or its 
equivalent or successor form; 
(ii) Schedule E, Form 1040, Supplemental Income and Loss, or its 
equivalent or successor form; or 
(iii) Schedule F, Form 1040, Profit or Loss From Farming, or its 
equivalent or successor form, for that activity; or 
(B) Is organized as a business under this chapter, including an 
entity that is required to file an annual report with the Secretary of 
State, whether or not the entity performs a service or engages in a 
trade or business for profit; 
(2) “State business license” means any license issued to a business in 
this state; and 
(3) “Wages” means any remuneration paid for personal services, 
including commissions and bonuses, and payable in any medium other 
than cash. 


History. Acts 2015, No. 1190, § 2. 


4-27-1904. Administration — Duties of the Secretary of State. 


The Secretary of State shall: 

(1) Administer this subchapter; 

(2) Establish, through cooperative efforts, the standards and re- 
quirements necessary to design, build, and implement the State Busi- 
ness Portal; 

(3) Establish the standards and requirements necessary for a state 
or local agency to participate in the portal; 

(4) Authorize a state or local agency to participate in the portal if the 
Secretary of State determines that the agency meets the standards and 
requirements necessary to participate; 

(5) Determine the appropriate requirements to be used by busi- 
nesses and governmental agencies conducting transactions through use 
of the portal; 

(6) Adopt procedures to administer this subchapter; and 

(7)(A) Establish a unique identifier for each business entity regis- 

tered to do business in this state. 

(B) The unique identifier shall be: 
(i) Alphabetical, alphanumeric, or numeric as determined by the 

Secretary of State; 

(ii) Unique to each registered business entity; 

(iii) The statewide business identifier for each business entity; and 

(iv) Recognized by all state, county, city, and local governments as 
the unique business identifier for each business entity registered in 
this state. 
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4-27-1905. Funding. 


(a) The Secretary of State shall use cash funds of the office of the 
Secretary of State to administer this subchapter. 

(b) The Secretary of State may use cash funds to: 

(1) Enter into contracts or agreements with private or public entities 
to assist the Secretary of State in establishing, operating, or maintain- 
ing the State Business Portal; and 

(2) Apply for and accept a gift, donation, bequest, grant, or other 
source of money to carry out this subchapter. 


History. Acts 2015, No. 1190, § 2. 


4-27-1906. Applications for licenses — Initial — Renewal. 


(a) Abusiness may submit an application to the Secretary of State on 
a form prescribed by the Secretary of State for a state business license 
under this subchapter. 

(b)(1) A business shall renew the state business license annually as 
long as the business is operating within this state. 

(2) A business shall apply for renewal of a license issued under this 
subchapter by submitting an application for renewal on the form 
prescribed by the Secretary of State. 

(c) An application for a state business license under this subchapter 
shall: 

(1) Be made using an online form as determined by the Secretary of 
State; 

(2)(A) State the name under which the applicant transacts or intends 

to transact business. 

(B) If the applicant is an entity organized under this chapter and 
on file with the Secretary of State, the applicant shall state the exact 
name on file with the Secretary of State, including the entity number 
as assigned by the Secretary of State, if known, and all the applicant’s 
places of business; 

(3) Be accompanied by a fee in the amount of one hundred fifty 
dollars ($150); and 

(4) Include any other information that the Secretary of State deems 
necessary. 

(d) If an applicant is an entity organized under this chapter and on 
file with the Secretary of State and the applicant does not have an 
established principal place of business located within the state, the 
address of the applicant’s registered agent is the location of the 
applicant’s principal place of business within this state. 

(e) The application shall be signed by: 

(1) The owner of a business that is owned by a natural person; 

(2) A member or partner of an association or partnership; 

(3) A general partner of a limited partnership; 

(4) A managing partner of a limited-liability partnership; 
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(5) A manager or managing member of a limited-liability company; 
or 

(6) An officer of a corporation or an individual specifically authorized 
by the corporation to sign the application. 

(f) If the application for a state business license is defective or 
incomplete, the Secretary of State may return the incomplete applica- 
tion to the applicant to complete or to submit proper payment. 

(g) Astate business license under this subchapter does not replace or 
substitute an authorization or license required to conduct business 
from a local jurisdiction where the business activity is conducted. 

(h) A person may apply for a license under this subchapter if a 
business for which a person is responsible: 

(1) Is organized under this chapter; 

(2) Has an office or other base of operations within this state; 

(3) Has a registered agent that is located within this state; and 

(4) Pays wages or other remuneration to an individual who performs 
any duties associated with the business within this state. 


History. Acts 2015, No. 1190, § 2. 


4-27-1907. Rules. 


The Secretary of State shall adopt rules to implement and administer 
this subchapter. 


History. Acts 2015, No. 1190, § 2. 


4-27-1908. Noncompliance. 


(a) Ifa person that holds a state business license fails to comply with 
this subchapter or any rule of the Secretary of State adopted under this 
subchapter, the Secretary of State may revoke or suspend the state 
business license of the person as determined by the Secretary of State. 

(b) If a state business license is suspended or revoked, the Secretary 
of State shall provide written notice of the action to the licensee. 

(c) The Secretary of State shall not issue a new license to the former 
holder of a revoked state business license unless the Secretary of State 
finds that the applicant is complying with this subchapter and the rules 
of the Secretary of State adopted under this subchapter. 


History. Acts 2015, No. 1190, § 2. 


CHAPTER 28 
NONPROFIT ORGANIZATIONS 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. ARKANSAS NonpROFIT CORPORATION ACT. 
3. MERGER OR CONSOLIDATION OF NONPROFIT CORPORATIONS. 
4, SOLICITATION OF CHARITABLE CONTRIBUTIONS. 


4-28-101 


SUBCHAPTER 
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5. Unirorm UNINcoRPoRATED Nonprofit Association Act. [REPEALED| 
6. Revisep Unirorm UNINCORPORATED Nonprorit ASSOCIATION ACT. 


A.C.R.C. Notes. References to “this 
chapter” in §§ 4-28-101 — 4-28-103 and 


subchapters 2 — 4 may not apply to § 4- 
28-104 which was enacted subsequently. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

4-28-101. Fairs and associations of public 
nature. 

4-28-102. Religious, literary, benevolent, 
etc., corporations — Fees. 


Cross References. Arkansas Non- 
profit Corporation Act of 1933, § 4-33-101 
et seq. 

Business Corporation Act of 1987, § 4- 
27-101 et seq. 

Immunity from tort liability, § 16-120- 
101 et seq. 

Effective Dates. Acts 1875, No. 77, 
§ 53: effective on passage. 


SECTION. 

4-28-103. Statutory life insurance benefi- 
ciaries. 

4-28-104. Audit of nonprofit organization. 


Acts 1875 (Adj. Sess.), No. 77, § 3: ef- 
fective on passage. 

Acts 1881, No. 40, § 3: effective on pas- 
sage. 

Acts 1987, No. 240, § 4: Oct. 1, 1987. 

Acts 1998, No. 1147, § 1705: January 1, 
1994. 


4-28-101. Fairs and associations of public nature. 


(a) Agricultural and mechanical fair associations and other associa- 
tions of a public nature and designed to promote the public good may be 
constituted bodies politic and corporate in the manner provided by law 
for business corporations, and the capital stock may be divided and held 
in shares of two dollars ($2.00) each. 

(b) No profits or dividends shall ever be declared or paid under this 
section; however, dividends may be paid to the amount of money paid in 
by the stockholders on their respective shares. 

(c) This section shall not be construed to prohibit the associations 
from being chartered and incorporated with the powers and privileges 
and in the manner provided by law. 


History. Acts 1875 (Adj. Sess.), No. 77, 
$8771-300p) (1528 Ca &iM es Digi $$ 1796) 


1797; Pope’s Dig., §§ 2260, 2261; A.S.A. 
1947, §§ 64-1309 — 64-1311. 
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CASE NOTES 


Stock. Saxon v. Ark. State Fair Ass’n, 181 Ark. 
No permit is necessary to sell stock ofa 750, 27 S.W.2d 505 (1930). 
corporation organized under this section. 


4-28-102. Religious, literary, benevolent, etc., corporations — 
Fees. 


There shall be allowed and collected by the Secretary of State, and 
accounted for by him or her to the State Treasury in the same manner 
as all other fees are or shall be directed to be accounted for by state 
officers, a fee for receiving each draft of articles, or charter, of a private 
incorporation created for religious, literary, benevolent, or scientific 
purposes and not for purposes of pecuniary profit, directly or indirectly, 
of two dollars and fifty cents ($2.50). 


History. Acts 1875, No. 77, § 1, p. 167; Cross References. Fees to be paid to 
1881, No. 40, § 1, p. 73; C. & M. Dig., Secretary of State, § 4-28-223. 
§ 1818; A.S.A. 1947, § 64-1312. 


4-28-103. Statutory life insurance beneficiaries. 


(a) For the purposes of this section, “public funds” means all federal, 
state, county, municipal, or other funds received from any taxing unit. 

(b)(1) Nonprofit corporations shall not use public funds to purchase 
key-man life insurance as a form of deferred compensation. 

(2) The insured employee shall not receive any cash values or other 
benefits from the purchase of key-man life insurance with public funds. 

(3) Nonprofit corporations purchasing key-man life insurance with 
public funds shall not transfer ownership or any other rights under 
such policies directly or indirectly to the insured. 

(c) Nonprofit corporations violating subsection (b) of this section 
shall not be eligible to receive any public funds for a period of two (2) 
years from the date the violations are discovered. 

(d)(1)(A) Notwithstanding any other law or regulation to the con- 

trary, any religious, educational, charitable, or benevolent institu- 

tion, organization, corporation, association, or trust, including, but 
not limited to, charitable remainder trusts, may be named benefi- 
ciary or owner, or both, of the policy or contract by any applicant for 
insurance upon his or her own life in any policy of life insurance 
issued by any life insurance company authorized to do business in 
this state or in the state of domicile of the applicant for insurance. 

(B) The applicant for insurance shall be deemed to have an 
unlimited insurable interest in his or her own life and is entitled to 
name any of the institutions as beneficiary of the insurance, and the 
beneficiaries or owners, or both, shall have the right to receive all 
death benefits provided for by the policy and to exercise the rights of 
ownership if granted ownership. 

(2) As to any life insurance policies heretofore issued by insurers 
naming any of the aforementioned institutions as beneficiaries or 
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owners, or both, if the applicant for insurance was also the insured, the 
beneficiaries or owners, or both, shall be entitled to receive all death 


benefits provided by the policy and to exercise the rights of ownership 


if granted ownership. 


History. Acts 1987, No. 240, §§ 1-3; 
1993, No. 1147S 1303) 


4-28-104. Audit of nonprofit organization. 


(a) For purposes of this section: 


(1) “Nonprofit organization” means an organization exempt from 
taxation under § 26 U.S.C. 501(c)(3); and 

(2) “State financial assistance” means all state funds given, granted, 
or disbursed to a nonprofit organization pursuant to appropriation laws 
to provide services for the citizens of this state or for capital projects. 

(b)(1) Any nonprofit organization receiving state financial assistance 
shall be subject to audit of its receipt and expenditure of state financial 
assistance by Arkansas Legislative Audit. 

(2) An audit shall be conducted by Arkansas Legislative Audit only 
after approval by the Legislative Joint Auditing Committee. 


History. Acts 2001, No. 958, § 1. 


A.C.R.C. Notes. References 


to” “this 


chapter” in §§ 4-28-101 — 4-28-103 and 


U. Ark. Little Rock L. Rev. Survey of 


subchapters 2 — 4 may not apply to this 
section which was enacted subsequently. 


RESEARCH REFERENCES 


Legislation, 2001 Arkansas General As- 


sembly, Business Law, 24 U. Ark. Little 
Rock L. Rev. 407. 


SUBCHAPTER 2 — ARKANSAS NonpROFIT CORPORATION ACT 


SECTION. SECTION. 

4-28-201. Title. 4-28-214. Registered agent — Service of 

4-28-202. Definitions. process. 

4-28-2038. Applicability of subchapter. 4-28-215. Compensation and reimburse- 

4-28-204. Effect on preexisting corpora- ment to members, direc- 
tions. tors, officers, etc. 

4-28-205. Lawful purposes. 4-28-216. Powers of Secretary of State. 
4-28-206. Articles of incorporation gener- 4-28-217. Regulations by state agencies 
ally. applicable. 

4-28-207. Charitable, religious, etc., orga- 4-28-218. Books and accounting records. 
nizations — Amendment 4-28-219. Shares of stock and dividends 
of articles of incorporation prohibited. 
by operation of law. 4-28-220. Loans to directors and officers 

4-28-208. Private foundations — Amend- prohibited. 
ment of articles of incorpo- 4-28-221. Admission of foreign corpora- 
ration by operation of law. tion. 

4-28-209. Powers. 4-28-222. Involuntary dissolution. 

4-28-210. Members. 4-28-223. Fees to be paid to Secretary of 

4-28-211. Board of directors. State. 

4-28-212. Voting. 4-28-224. Corporation’s acceptance of 

4-28-2183. Officers. votes. 
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SECTION. 
4-28-225. Conversion to public water au- 
thority. 


A.C.R.C. Notes. Acts 1987, No. 406, 
§ 1, provided that any nonprofit corpora- 
tion organized prior to March 7, 1963, 
which wishes to exist and function under 
the provisions of this subchapter shall, 
within one (1) year after March 25, 1987, 
file with the Secretary of State a copy of 
the court order or action whereby it was 
granted corporate status and pay to the 
Secretary of State a filing fee of $10.00. 

Acts 1989 (3rd Ex. Sess.), No. 57, § 1, 
provided: “Any nonprofit corporation orga- 
nized prior to March 7, 1963, which 
wishes to exist and function under the 
provisions of Arkansas Code 4-28-201 
through 4-28-409, and laws amendatory 
or supplemental thereto shall on or before 
July 1, 1990, file with the Secretary of 
State a copy of the court order or action 
whereby it was granted corporate status 
and shall pay to the Secretary of State a 
filing fee of fifty dollars ($50.00).” 

Cross References. Arkansas Non- 
profit Corporation Act of 1933, § 4-33-101 
et seq 

Registration of public obligations, § 19- 
9-401 et seq. 

Effective Dates. Acts 1963, No. 176, 
§ 24: Mar. 7, 1963. Emergency clause pro- 
vided: “It has been found and is declared 
by the General Assembly of the State of 
Arkansas that nonprofit corporations are 
not required to register with the Secretary 
of State, keep proper accounting records, 
and are subject to no state regulation, 
thereby giving rise to the unfettered prac- 
tices of fraud upon the public of Arkansas 
and the degradation of the purposes for 
which such corporations might be formed; 
that there is an urgent need for protection 
of the public and encouragement of wor- 
thy organizations. Therefore, an emer- 
gency is declared to exist and this act 
being necessary for the preservation of the 
public peace, health and safety, shall take 
effect and be in force from the date of its 
approval.” 

Acts 1971, No. 728, § 6: Apr. 28, 1971. 
Emergency clause provided: “The General 
Assembly finding that private foundations 
immediately and urgently need the 
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amendments to their governing instru- 
ments contained in this Act in order to 
remain exempt from federal taxation, an 
emergency, therefore, is hereby declared 
to exist, and this Act being necessary for 
the preservation of the public peace and 
welfare, shall be effective from and after 
its passage and approval.” 

Acts il9734.Nog.4Z,. $20 Janieo lI O73, 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that uncertainty exists concerning 
the status of nonprofit corporations char- 
tered prior to Act 176 of 1963, and that 
this Act is immediately necessary to 
clarify the same. Therefore, an emergency 
is declared to exist and this Act being 
necessary for the preservation of the pub- 
lic peace, health and safety shall take 
effect and be in force from the date of its 
approval.” 

Acts 1987, No. 406, § 3: Mar. 25, 1987. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that uncertainty and confusion 
exist concerning the status of some non- 
profit corporations which were created 
prior to 1963 and which have not qualified 
to exist and function under Act 176 of 
1963, as amended; that many of such 
organizations are worthy charitable and 
civic organizations and it is urgent that 
this act be given effect immediately to 
enable such organizations to file appropri- 
ate documents with the Secretary of State 
and thereby clarify their status as a non- 
profit corporation. Therefore, an emer- 
gency is hereby declared to exist and this 
act being necessary for the preservation of 
the public peace, health, and safety shall 
be in full force and effect from and after its 
passage and approval.” 

Acts 1987, No. 1068, § 6: Apr. 17, 1987. 
Emergency clause provided: “It is hereby 
found and determined by the Arkansas 
General Assembly that the fees charged 
by the Secretary of State for the filing of 
corporation and limited partnership ap- 
plications and other papers are inad- 
equate to compensate the State for the 
proper record keeping required and there- 
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fore these fees should be raised suffi- 
ciently as set forth herein to pay for this 
proper record keeping. Therefore, an 
emergency is hereby declared to exist and 
this Act, being necessary for the preserva- 
tion of the public peace, health, and safety, 
shall be in effect from and after its pas- 
sage and approval.” 

Acts) 1993, No, L147 0S 71700: Jan.) 1, 
1994. 

Acts 20038, No. 1830, § 5: Apr. 14, 2003. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the statutes 
relating to water authorities and related 
laws need amending in order to better 
reflect the intent and operation of those 
laws as originally drafted and to be con- 
sistent with current trends. Therefore, an 
emergency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 


BUSINESS AND COMMERCIAL LAW 


246 


the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 

Acts 2007, No. 646, § 14: July 1, 2007. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that business 
entities are presently paying different fees 
for similar services from the Secretary of 
State; that this act will alleviate any un- 
due hardship to any entity by standardiz- 
ing business and commercial filing fees; 
and that this act is immediately necessary 
to aid the recordkeeping and accounting 
functions of the Secretary of State and 
should take effect at the beginning of the 
state’s fiscal year. Therefore, an emer- 
gency is declared to exist and this act 
being necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on July 1, 2007.” 


RESEARCH REFERENCES 


ALR. Restrictions on right of legal ser- 
vices corporation or “public interest” law 
firm to practice. 26 A.L.R.4th 614. 

Right of member of nonprofit associa- 
tion or corporation to possession, inspec- 
tion, or use of membership lists. 37 
A.L.R.4th 1206. 

Exemption of nonprofit theater or con- 
cert hall from local property taxation. 42 
A.L.R.4th 614. 

Exemption from real property taxation 
of residential facilities maintained by hos- 
pitals for patients, staff, or others. 61 
A.L.R.4th 1105. 

Attorney’s obligation to share fee award 
with party representing public interest. 


43 A.L.R.5th 793. 

Exemption of charitable or educational 
organization from sales or use tax. 69 
A.L.R.5th 477. 

Ark. L. Rev. Charitable Immunity — 
Contracts, Torts, Rule of Property and 
Prospective Overruling, 16 Ark. L. Rev. 
289. 

U. Ark. Little Rock L.J. Mathews, 
Corporate Statutes—Which One Applies?, 
13 U. Ark. Little Rock L.J. 87. 

Harris, The Nonprofit Corporation Act 
of 1993: Considering the Election to Apply 
the New Law to Old Corporations, 16 U. 
Ark. Little Rock L.J. 1. 


CASE NOTES 


Cited: Vincent v. United States, 383 F. 
Supp. 471 (E.D. Ark. 1974); Gilbreath v. 
East Ark. Planning & Dev. Dist., Inc., 471 


4-28-201. Title. 


F. Supp. 912 (E.D. Ark. 1979); J.W. Resort, 
Inc. v. First Am. Nat'l Bank, 3 Ark. App. 
290, 625 S.W.2d 557 (1981). 


Sections 4-28-201 — 4-28-206 and 4-28-209 — 4-28-224 shall be 
known as the “Arkansas Nonprofit Corporation Act”. 
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History. Acts 1963, No. 176, § 1;A.S.A. 
1947, § 64-1901. 


4-28-202. Definitions. 


As used in §§ 4-28-201 — 4-28-206 and 4-28-209 — 4-28-224, unless 
the context otherwise requires: 

(1) “Board of directors” means the group of persons vested with the 
management of the affairs of the corporation; 

(2) “Corporation” means a domestic corporation not for profit subject 
to the provisions of §§ 4-28-201 — 4-28-206 and 4-28-209 — 4-28-224: 

(3) “Foreign corporation” means a corporation not for profit orga- 
nized under laws other than the laws of this state; and 

(4) “Not-for-profit corporation” means a corporation no part of the 
income of which is distributable to its members, directors, or officers. 
Sections 4-28-201 — 4-28-206 and 4-28-209 — 4-28-224 shall apply only 
to corporations organized under the laws of this state authorizing 
organization of nonprofit corporations. 


History. Acts 1963, No. 176, § 2;A.S.A. 
1947, § 64-1902. 


CASE NOTES 


Cited: Allen v. Malvern Country Club, 
295 Ark. 65, 746 S.W.2d 546 (1988). 


4-28-203. Applicability of subchapter. 


(a) The provisions of §§ 4-28-201 — 4-28-206 and 4-28-209 — 
4-28-224 relating to domestic corporations shall apply to: 

(1) All corporations organized hereunder; and 

(2) All not-for-profit corporations heretofore organized under any act 
hereby repealed, for the purposes for which a corporation might be 
organized under §§ 4-28-201 — 4-28-206 and 4-28-209 — 4-28-224. 

(b) The provisions of §§ 4-28-201 — 4-28-206 and 4-28-209 — 
4-28-224 relating to foreign corporations shall apply to all foreign 
not-for-profit corporations conducting affairs in this state for purposes 
for which a corporation might be organized under §§ 4-28-201 — 
4-28-206 and 4-28-209 — 4-28-224. However, §§ 4-28-201 — 4-28-206 
and 4-28-209 — 4-28-224 shall not apply to any corporation whose 
membership is composed of corporations which file annual statements 
with a department or agency of this or some other state. 


History. Acts 1963, No. 176, § 3;A.S.A. 
1947, § 64-1903. 


CASE NOTES 


Cited: Giss v. Apple, 239 Ark. 1124,396 try Club, 295 Ark. 65, 746 S.W.2d 546 
S.W.2d 813 (1965); Allen v. Malvern Coun- (1988). 
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4-28-204. Effect on preexisting corporations. 


(a) The provisions of §§ 4-28-201 — 4-28-206 and 4-28-209 — 
4-28-224 shall in no way affect any nonprofit corporation chartered 
under and in accordance with the laws of this state existing prior to 
March 7, 1963. 

(b) Any such nonprofit corporation organized prior to March 7, 1963, 
and which has not filed a copy of the order or action whereby it was 
granted corporate status under the then existing law may file a certified 
copy of the order or action from the clerk of the court wherein the 
authority was granted, together with a filing fee of ten dollars ($10.00), 
with the Secretary of State, and the filing shall evidence the incorpo- 
ration and shall entitle the organization to recognition of its legal 
status, the same as one formed under the provisions of §§ 4-28-201 — 
4-28-206 and 4-28-209 — 4-28-224. 


History. Acts 1963, No. 176, § 22; 
1973, No. 42,§ 1;A.S.A. 1947, § 64-1921. 


CASE NOTES 
ANALYSIS legislature intended termination of corpo- 
rations that failed to file within two years 


of the 1973 amendment, there would be no 
corporations in existence to which Act 406 


In General. 
Country Clubs. 


In General. 

Although section 2 of the 1973 amend- 
ment used the mandatory wording “shall” 
when providing for a two year filing pe- 
riod, it did so only in reference to preex- 
isting corporations “wishing to take ad- 
vantage of” the provisions of this section; 
by implication, this fact also means that 
those not wishing to take advantage of 
those provisions are not required to file. A 
similar act was passed in 1987; so had the 


of 1987 could apply, since it applies only to 
pre-1963 corporations which had not yet 
filed with the Secretary of State. Wye 
Community Club, Inc. v. Harmon, 26 Ark. 
App. 247, 764 S.W.2d 55 (1989). 


Country Clubs. 

There is not now, nor has there ever 
been, statutory authority for the issuance 
of stock by a country club. Allen v. 
Malvern Country Club, 295 Ark. 65, 746 
S.W.2d 546 (1988). 


4-28-205. Lawful purposes. 


Corporations may be organized under §§ 4-28-201 — 4-28-206 and 
4-28-209 — 4-28-224 for any lawful purpose including, without being 
limited to any one (1) or more of the following purposes: charitable; 
benevolent; eleemosynary; educational; civic; patriotic; political; reli- 
gious; social; fraternal; literary; cultural; athletic; scientific; agricul- 
tural; horticultural; animal husbandry; and professional, commercial, 
industrial, or trade association. However, labor unions, rural electric 
corporations, cooperative agricultural or marketing associations, etc., 
organized for either direct or indirect financial gain or advantage, and 
any cooperative associations coming within the purview of §§ 4-30-101 
— 4-30-117, 4-30-201, 4-30-202, and 4-30-204 — 4-30-207 shall be 
governed by the particular acts applicable to such associations. 
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History. Acts 1963, No. 176, § 4;A.S.A. 
1947, § 64-1904. 


CASE NOTES 


Members. porations. Rohrscheib v. Barton-Lexa 
Business corporations and persons en- Water Ass’n, 246 Ark. 145, 437 S.W.2d 230 

gaged in commercial ventures are not pre- (1969). 

cluded from membership in nonprofit cor- 


4-28-206. Articles of incorporation generally. 


(a) Any association of persons desirous of becoming incorporated 
under the provisions of the Arkansas Nonprofit Corporation Act, 
8§ 4-28-201 — 4-28-206 and 4-28-209 — 4-28-224, shall file with the 
circuit court of the county in which the main office or principal place of 
business of the proposed corporation is located or proposed to be located 
signed and verified articles of incorporation, which shall set forth the 
following: 

(1) The name of the corporation; 

(2) The period of duration, which may be perpetual; 

(3) The purposes for which the corporation is organized; 

(4) Any provisions, not inconsistent with law, which the incorpora- 
tors elect to set forth in the articles of incorporation for the regulation 
of the internal affairs of the corporation, including any provision for 
distribution of assets on dissolution or final liquidation; 

(5) The address of its main office or principal place of business, and 
the name of its registered agent at that address; 

(6) The number of directors constituting the initial board of directors 
and the names and addresses of the persons who are to serve as the 
initial directors; and 

(7) The name and address of each incorporator. 

(b) Ifthe circuit court finds that the articles of incorporation conform 
to law and that the incorporation is for a lawful purpose and is in the 
best interests of the public, the court may issue an order approving the 
incorporation of the proposed association of persons. 

(c) If the court approves the incorporation, the articles of incorpora- 
tion in duplicate, signed and verified, and a copy of the order of the 
court approving the incorporation shall be transmitted to the Secretary 
of State, who shall, when all fees have been paid as prescribed in the 
Arkansas Nonprofit Corporation Act, §§ 4-28-201 — 4-28-206 and 
4-28-209 — 4-28-224: 

(1) File the original of the articles in his or her office; and 

(2) Issue a certificate of incorporation to which he or she shall affix 
the other copy of the articles endorsed with the word “Filed” and the 
month, day, and year of the filing and return the certificate of incorpo- 
ration to the incorporators or their representative. 

(d) A corporation may amend its articles of incorporation from time 
to time, provided that the amendments are lawful under the Arkansas 
Nonprofit Corporation Act, §§ 4-28-201 — 4-28-206 and 4-28-209 — 


4-28-207 


BUSINESS AND COMMERCIAL LAW 


250 


4-28-224. A copy of all amendments shall be filed with the Secretary of 
State within thirty (30) days after their passage. 


History. Acts 1963, No. 176, §§ 5, 6; 
A.S.A. 1947, §8§ 64-1905, 64-1906. 


CASE NOTES 


ANALYSIS 


Jurisdiction. 
Members. 


Jurisdiction. 

The chancery court properly had juris- 
diction in injunction proceedings by one 
non-profit organization against another 
since the injunction was an equitable rem- 
edy; the circuit court did not have juris- 
diction simply because that is where non- 
profit organizations file their articles of 


4-28-207. Charitable, religious, 
ment of articles of 


incorporation. Fort Smith Symphony Or- 
chestra, Inc. v. Fort Smith Symphony 
Ass’n, 285 Ark. 284, 686 S.W.2d 418 
(1985). 


Members. 

Membership in nonprofit corporations 
is not restricted to natural persons. 
Rohrscheib v. Barton-Lexa Water Ass’n, 
246 Ark. 145, 437 S.W.2d 230 (1969). 

Cited: Wye Community Club, Inc. v. 
Harmon, 26 Ark. App. 247, 764 S.W.2d 55 
oso) 


etc., organizations — Amend- 
incorporation by operation of 


law. 


Notwithstanding any provision of Arkansas law or in the articles of 
incorporation to the contrary, the articles of incorporation of each 
nonprofit corporation organized under the laws of this state which is an 
exempt charitable, religious, literary, educational, or scientific organi- 
zation as described in section 501(c)(3) of the Internal Revenue Code, 26 
U.S.C. § 501(c)(3), shall be deemed to contain the following provisions: 

“Upon the dissolution of the corporation, the board of trustees shall, 
after paying or making provision for the payment of all of the liabilities 
of the corporation, dispose of all of the assets of the corporation 
exclusively for the purposes of the corporation in such manner, or to 
such charitable, educational, religious, literary, or scientific purposes as 
shall at the time qualify as an exempt organization or organizations 
under section 501(c)(3) of the Internal Revenue Code of 1954, or the 
corresponding provision of any future United States Internal Revenue 
Law, as the board of trustees shall determine. Any such assets not so 
disposed of shall be disposed of by the circuit court of the county in 
which the principal office of the corporation is then located, exclusively 
for such purposes or to such organization or organizations, as said court 
shall determine, which are organized and operated exclusively for such 
purposes.” 


History. Acts 1977, No. 181, § 1;A.S.A. 
1947, § 64-1924. 
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RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey of 
Arkansas Law, Business Law, 1 U. Ark. 
Little Rock L.J. 118. 


CASE NOTES 


Cited: Ark. Uniform & Linen Supply 
Co. v. Institutional Servs. Corp., 287 Ark. 
370, 700 S.W.2d 358 (1985). 


4-28-208. Private foundations — Amendment of articles of in- 
corporation by operation of law. 


(a) Notwithstanding any provision in the laws of this state, including 
the provisions of the Arkansas Nonprofit Corporation Act, §§ 4-28-201 
— 4-28-206 and 4-28-209 — 4-28-224, or in the articles of incorporation 
to the contrary, except as provided in subsection (c) of this section, the 
articles of incorporation of each corporation which is a “private foun- 
dation” as defined in section 509 of the Internal Revenue Code of 1954, 
26 U.S.C. § 509, shall be deemed to contain the following provisions: 

“The corporation shall make distributions at such time and in such 
manner as not to become subject to the tax on undistributed income 
imposed by section 4942 of the Internal Revenue Code of 1954; the 
corporation shall not engage in any act of self-dealing (as defined in 
section 4941(d) of the Code) which would subject it to tax under section 
4941 of the Code; the corporation shall not retain any excess business 
holdings (as defined in section 4943(c) of the Code) which would subject 
it to tax under section 4943 of the Code; the corporation shall not make 
any investments in such manner as to subject it to tax under section 
4944 of the Code; and the corporation shall not make any taxable 
expenditures (as defined in section 4945(d) of the Code) which would 
subject it to tax under section 4945 of the Code.” 

(b) With respect to any such corporation organized prior to January 
1, 1970, subsection (a) of this section shall apply only for its taxable 
years beginning on or after January 1, 1972. 

(c) The articles of incorporation of any corporation described in 
subsection (a) of this section may be amended to expressly exclude the 
application of this section, and in the event of amendment, this section 
shall not apply to that corporation. 

(d) Nothing contained in this section shall impair the rights and 
powers of the courts or any officer, agency, or department of this state 
with respect to any corporation. 

(e) As used in this section, unless the context requires otherwise, all 
references to “the Code” are to the Internal Revenue Code of 1954, 26 
U.S.C. § 1 et seq., and all references to specific sections of the Code 
include future amendments to the sections and corresponding provi- 
sions of any future federal tax laws. 


4-28-209 


History. Acts 1971, No. 728, §§ 1, 3; 
A.S.A. 1947, §§ 64-1922, 64-1923. 

Publisher’s Notes. Acts 1971, No. 728, 
§ 3, 1s also codified as § 28-72-301. 

U.S. Code. Sections 4941, 4941(d), 
4942, 4943, 4943(c), 4944, 4945, and 
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4945(d) of the Internal Revenue Code of 
1954 referred to in this section are codified 
as 26 U.S.C. §§ 4941, 4941(d), 4942, 4943, 
4943(c), 4944, 4945, and 4945(d), respec- 
tively. 


4-28-209. Powers. 


Each corporation shall have power: 

(1) To have perpetual succession by its corporate name unless a 
limited period of duration is stated in its articles of incorporation; 

(2) To sue and be sued, complain, and defend in its corporate name; 

(3) To purchase, take, receive, lease, take by gift, devise, or bequest, 
or otherwise acquire, own, hold, improve, use, and otherwise deal in 
and with real or personal property or any interest therein, wherever 
situated; 

(4) To sell, convey, mortgage, pledge, lease, exchange, transfer, and 
otherwise dispose of all or any part of its property and assets; 

(5) To make contracts and incur liabilities, borrow money, issue its 
notes, bonds, and other obligations, act as a trustee, and secure any of 
its obligations by mortgage or pledge of all or any of its property, 
franchises, and income; 

(6) To manage its internal affairs in any desired manner so long as 
the provisions of the Arkansas Nonprofit Corporation Act, §§ 4-28-201 
— 4-28-206 and 4-28-209 — 4-28-224, or other law are not violated; and 

(7) To do any and all things necessary, convenient, useful, or inciden- 
tal to the attainment of its purposes as fully and to the same extent as 
natural persons lawfully might or could do so long as consistent with 
the provisions of the Arkansas Nonprofit Corporation Act, §§ 4-28-201 


— 4-28-206 and 4-28-209 — 4-28-224. 


History. Acts 1963, No. 176, § 7;A.S.A. 
1947, § 64-1907; Acts 1993, No. 1147, 
§ 1801. 


CASE NOTES 


Sale, Exchange, Etc., of Property. 

In the absence of corporate rules to the 
contrary it is necessary that a majority of 
the members of a nonprofit corporation, 
having voting rights, approve the sale and 
exchange of all its property and facilities. 


4-28-210. Members. 


Giss v. Apple, 239 Ark. 1124, 396 S.W.2d 
813 (1965). 

Cited: Rohrscheib v. Barton-Lexa Wa- 
ter Ass’n, 246 Ark. 145, 487 S.W.2d 230 
(1969); Cammack v. Chalmers, 284 Ark. 
161, 680 S.W.2d 689 (1984). 


(a) A corporation may have one (1) or more classes of members, or 
may have no members, as provided in the articles of incorporation. 

(b)(1) Ifa membership fee is collected, a serially numbered certificate 
evidencing the membership fee shall be issued. 
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(2) The records of the corporation shall clearly indicate the amount of 
the fee collected for each serially numbered certificate of membership. 

(3) If honorary membership certificates are issued, the records of the 
corporation shall reflect each and every one (1) issued. 


History. Acts 1963, No. 176, § 14; 
A.S.A. 1947, § 64-1914. 


CASE NOTES 
ANALYSIS Eligibility. 
Business corporations and persons en- 
In General. gaged in commercial ventures for profit 
Eligibility. are not precluded from membership in 


In General. 

Trial court did not err in ordering 
county fair and livestock show associa- 
tion, a nonprofit corporation, to revise its 
bylaws to set forth the process for mem- 
bership where there was a conflict be- 
tween the articles and the bylaws regard- 
ing classes of membership. Dunaway v. 


nonprofit corporations. Rohrscheib v. Bar- 
ton-Lexa Water Ass’n, 246 Ark. 145, 437 
S.W.2d 230 (1969). 

Membership in nonprofit corporations 
organized under this subchapter is not 
limited to natural persons. Rohrscheib v. 
Barton-Lexa Water Ass’n, 246 Ark. 145, 
437 S.W.2d 230 (1969). 


Cited: Corner, Inc. v. State, 257 Ark. 
525, 518 S.W.2d 506 (1975). 


Garland County Fair & Livestock Show 
Ass’n, 97 Ark. App. 181, 245 S.W.3d 678 
(2006). 


4-28-211. Board of directors. 


(a) The directors constituting the first board of directors shall be 
named in the articles of incorporation and shall hold office until their 
successors have been elected and qualified. Thereafter, the board of 
directors shall be elected by vote of the entire membership of the 
corporation. 

(b) The number of directors shall be fixed by the articles of incorpo- 
ration except that they shall not be fewer than three (3). 

(c) The terms of office of the board of directors shall be fixed by the 
articles of incorporation. However, the terms of office for a perpetually 
existing corporation shall be not less than one (1) year nor more than 
six (6) years, and the terms of office for a corporation of limited duration 
shall be for not more than one-third (14) of the stated period of duration. 

(d) Nothing contained in this section shall prevent the staggering of 
the terms of office of the board of directors, but in no case may a director 
or directors hold office for longer than his or her specified term, except 
by reelection as provided in the articles of incorporation and in a 
manner consistent with the Arkansas Nonprofit Corporation Act, §§ 4- 
28-201 — 4-28-206 and 4-28-209 — 4-28-224. 


History. Acts 1963, No. 176, $ 10; 
A.S.A. 1947, § 64-1910. 
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4-28-212. Voting. 


(a) Each member shall be entitled to one (1) vote in the election of the 
board of directors. Where more than one (1) membership is held by a 
single entity, the member shall be entitled to one (1) vote for each such 
membership. 

(b) On such other matters as may be subject to vote of the members, 
the voting right shall be as provided in the articles of incorporation or 
bylaws. 

(c)(1) In all matters as may be subject to the vote of the members, a 
member may vote in person or by proxy, unless the articles of incorpo- 
ration or bylaws require such votes to be cast in person at a meeting of 
the membership held for such purposes. 

(2) Amember may appoint a proxy to vote or otherwise act for him or 
her by signing an appointment form, either personally or by his or her 
attorney-in-fact. 

(3) An appointment of a proxy is effective when received by the 
secretary or other officer or agent authorized to tabulate votes. An 
appointment is valid for eleven (11) months unless the member ex- 
pressly provides for a longer term in the appointment form. 

(4) An appointment of a proxy is revocable by the member at any 
time by written notice regular on its face to the secretary or other officer 
or agent authorized to tabulate votes. 

(5) Subject to § 4-28-224 and to any express limitation on the proxy’s 
authority appearing on the face of the appointment form, a corporation 
is entitled to accept the proxy’s vote or other action as that of the 
member making the appointment. 


History. Acts 1963, No. 176, § 11; 
A.S.A. 1947, § 64-1911; Acts 1989, No. 


G12 581, 
CASE NOTES 
ANALYSIS Proxies. 
While a member’s proxy may be ex- 
Construction. pressly limited on the face of the appoint- 
Proxies. ment form, the statutory law does not 
a8 provide that an association’s board can 
Construction. 


The 1989 amendment, which added the 
second sentence in subsection (a) of this 
section, modified the “one man, one vote” 
rule, and this section now clearly allows 
multiple votes to be cast where more than 
one “membership” is held. Morris v. Me- 
din, 43 Ark. App. 29, 858 S.W.2d 142 
(1993). 


arbitrarily impose such limitations on a 
member’s proxy. Glover v. Overstreet, 336 
Ark. 1, 984 S.W.2d 406 (1999). 

Cited: Dunaway v. Garland County 
Fair & Livestock Show Ass’n, 97 Ark. App. 
181, 245 S.W.3d 678 (2006). 
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4-28-213. Officers. 


(a) The officers of a corporation shall consist of a president, vice 
president, secretary, treasurer, and such other officers and assistant 
officers as may be deemed necessary. 

(b) The officers shall be elected or appointed in such manner and for 
such terms, not exceeding three (3) years, as may be prescribed in the 
articles of incorporation or bylaws. 

(c) The articles of incorporation or bylaws may provide that one (1) or 
more officers of the corporation shall be ex officio members of the board 
of directors. 


History. Acts 1963, No. 176, § 12; 
A.S.A. 1947, § 64-1912. 


4-28-214. Registered agent — Service of process. 


(a) Each corporation shall maintain a registered agent at its princi- 
pal office or place of business upon whom may be served any process, 
notice, or demand required or permitted by law to be served upon the 
corporation. The registered agent may be changed upon the filing of 
proper notice in the office of the Secretary of State. 

(b)(1) Whenever a corporation fails to appoint or maintain a regis- 
tered agent in this state or whenever its registered agent cannot with 
reasonable diligence be found at the registered office, then the Secre- 
tary of State shall be an agent of the corporation upon whom any such 
process, notice, or demand may be served. 

(2) Service on the Secretary of State shall be made by delivering to 
and leaving with him or her, or with any clerk having charge of the 
corporation department of his or her office, duplicate copies of the 
process, notice, or demand. 

(3) The Secretary of State shall cause one (1) of the copies of the 
process, notice, or demand to be forwarded by registered mail or 
certified mail with a return receipt requested to the corporation at its 
last known principal office or place of business. 

(4) Any service so had on the Secretary of State shall be returnable 
in not less than thirty (30) days. 

(c) Nothing contained in this section shall limit or affect the right to 
serve any process, notice, or demand required or permitted by law to be 
served upon a corporation in any manner permitted by law. 


History. Acts 1963, No. 176, § 15; 
A.S.A. 1947, § 64-1915. 


4-28-215. Compensation and reimbursement to members, direc- 
tors, officers, etc. 


(a) A corporation may pay compensation in a reasonable amount to 
its members, directors, or officers for services rendered and may confer 
benefits upon its members in conformity with its purposes. 
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(b) A corporation may make reimbursement to its members, direc- 
tors, officers, or employees for expenses incurred in attending to their 
authorized duties, the expenses to be evidenced by receipt or other 
proper document. 


History. Acts 1963, No. 176, § 8;A.S.A. 
1947, § 64-1908. 


4-28-216. Powers of Secretary of State. 


(a) The Secretary of State may propound to any corporation, domes- 
tic or foreign, subject to the provisions of the Arkansas Nonprofit 
Corporation Act, §§ 4-28-201 — 4-28-206 and 4-28-209 — 4-28-224, and 
to any officer or director thereof, such interrogatories as may be 
reasonably necessary and proper to enable him or her to ascertain 
whether the corporation has complied with all the provisions of the 
Arkansas Nonprofit Corporation Act, §§ 4-28-201 — 4-28-206 and 
4-28-209 — 4-28-224. 

(b) The Secretary of State shall have such other power and authority 
reasonably necessary to enable him or her to administer the Arkansas 
Nonprofit Corporation Act, §§ 4-28-201 — 4-28-206 and 4-28-209 — 
4-28-224, efficiently and to perform the duties imposed upon him or her 
by the Arkansas Nonprofit Corporation Act, §§ 4-28-201 — 4-28-206 
and 4-28-209 — 4-28-224. 


History. Acts 1963, No. 176, § 17; 
A.S.A. 1947, § 64-1917. 


4-28-217. Regulations by state agencies applicable. 


(a) If any nonprofit corporation established under the Arkansas 
Nonprofit Corporation Act, §§ 4-28-201 — 4-28-206 and 4-28-209 — 
4-28-224, engages in any activity controlled or regulated by any officer, 
agency, or department of this state, the activity shall be conducted in 
compliance with the laws and such rules and regulations as may be 
promulgated by the officer, agency, or department. 

(b) For the purpose of furthering the organization and operation of 
any nonprofit corporation as authorized by the Arkansas Nonprofit 
Corporation Act, §§ 4-28-201 — 4-28-206 and 4-28-209 — 4-28-224, any 
such officer, agency, or department of this state may issue necessary 
permits and licenses to the corporations and regulate the use of the 
permits and licenses as may be required for the operation of the 
corporations. 


History. Acts 1963, No. 176, § 16; 
A.S.A. 1947, § 64-1916. 
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4-28-218. Books and accounting records. 


(a) Each corporation shall keep correct and complete books and 


records of account. 


(b) All receipts of moneys and expenditures shall be properly re- 
corded according to accepted accounting principles. 
(c) Arecord of the proceedings of its members, board of directors, and 


committees shall be kept. 


(d) A record of the names and addresses of its members entitled to 
vote shall be maintained at the principal office or place of business of 


the corporation. 


(e) All books and records of a corporation may be inspected by any 
member for any proper purpose at any reasonable time. 


History. Acts 1963, No. 176, § 18; 
A.S.A. 1947, § 64-1918. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Note, Consti- 
tutional Law — Religious Freedom — 
Forced Disclosure of Church Records Pur- 


suant to State Nonprofit Corporation 
Statute Prohibited, 12 U. Ark. Little Rock 
he vty 


CASE NOTES 


Churches. 

Applying this section to church held to 
interfere with the religious doctrine and 
practice of the church in violation of the 
First and Fourteenth Amendments to the 


United States Constitution and Ark. 
Const., Art. 2, §§ 24 and 25. Gipson v. 
Brown, 295 Ark. 371, 749 S.W.2d 297 
(1988). 


4-28-219. Shares of stock and dividends prohibited. 


(a) A corporation shall not have or issue shares of stock. 
(b) No dividend shall be paid and no part of the income of a 
corporation shall be distributed to its members, directors, or officers. 


History. Acts 1963, No. 176, § 8;A.S.A. 
1947, § 64-1908. 


CASE NOTES 


Country Clubs. 

Neither under prior statutes nor under 
the statutes which now govern nonprofit 
corporations is there any statutory au- 
thority for the issuance of stock by entities 
such as a country club. This result is in 


accordance with the general rule that non- 
profit corporations simply do not issue 
stock and therefore have members rather 
than stockholders. Allen v. Malvern Coun- 
try Club, 295 Ark. 65, 746 S.W.2d 546 
(1988). 


4-28-220. Loans to directors and officers prohibited. 


(a) No loans shall be made by a corporation to its directors or officers. 
(b) The directors of a corporation who vote for or assent to the 
making of a loan to a director or officer and any officers participating in 
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the making of the loan shall be jointly and severally liable to the 
corporation for the amount of the loan until repayment thereof. 


History. Acts 1963, No. 176, § 9;A.S.A. 
1947, § 64-1909. 


4-28-221. Admission of foreign corporation. 


(a) Prior to conducting affairs in this state, a foreign corporation 
shall first procure a certificate of authority from the Secretary of State. 

(b) Application for the certificate of authority shall contain the 
following information: 

(1) The name of the corporation and the state or country under the 
laws of which it is incorporated; 

(2) The date of incorporation and the period of duration of the 
corporation; 

(3) The address of its principal office or place of business; 

(4) The name and address of its proposed registered agent for service 
of process in this state; 

(5) Such additional information as may be necessary or appropriate 
in order to enable the Secretary of State to determine whether that 
corporation is entitled to a certificate of authority to conduct affairs in 
this state; and 

(6) The purpose or purposes of the corporation which it proposes to 
pursue in this state. 

(c) A foreign corporation upon receiving a certificate of authority 
under the Arkansas Nonprofit Corporation Act, §§ 4-28-201 — 4-28-206 
and 4-28-209 — 4-28-224, shall enjoy the same, but no greater, rights 
and privileges as a domestic corporation subject to the provisions of the 
Arkansas Nonprofit Corporation Act, §§ 4-28-201 — 4-28-206 and 
4-28-209 — 4-28-224, and shall be subject to the same duties, restric- 
tions, penalties, and liabilities now or hereafter imposed upon a 
domestic corporation of like character. 


History. Acts 1963, No. 176, § 19; 
A.S.A. 1947, § 64-1919. 


4-28-222. Involuntary dissolution. 


A corporation incorporated under the provisions of the Arkansas 
Nonprofit Corporation Act, §§ 4-28-201 — 4-28-206 and 4-28-209 — 
4-28-224, may be dissolved involuntarily by a decree of the Pulaski 
County Circuit Court in an action filed by the Attorney General or by a 
decree of the circuit court of the county in which that corporation is 
domiciled in an action filed by the prosecuting attorney when it is 
established that: 

(1) The corporation procured its articles of incorporation through 
fraud; 

(2) The corporation has continued to exceed or abuse the authority 
conferred upon it by law; 
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(3) The corporation has failed for ninety (90) days to appoint and 
maintain a registered agent in this state; 

(4) The corporation has failed to keep proper accounting records as 
provided in the Arkansas Nonprofit Corporation Act, §§ 4-28-201 — 
4-28-206 and 4-28-209 — 4-28-224: 

(5) The corporation constitutes a public nuisance; or 

(6) The corporation has violated the laws of this state or the rules 
and regulations of any state regulatory board or commission having 
jurisdiction of any activity of the corporation. 


History. Acts 1963, No. 176, § 18; 
A.S.A. 1947, § 64-1918. 


4-28-223. Fees to be paid to Secretary of State. 


The Secretary of State shall charge and collect the fees provided 
under § 4-33-122 for filing the articles of incorporation, amendments, 
and other filings or certificates under this subchapter. 


History. Acts 1963, No. 176, § 20; Cross References. Religious, literary, 
A.S.A. 1947, § 64-1920; Acts 1987, No. benevolent, etc., corporations — Fees, 
1068, § 4; 2007, No. 646, § 3. § 4-28-102. 


4-28-224. Corporation’s acceptance of votes. 


(a) If the name signed on a vote, consent, waiver, or proxy appoint- 
ment corresponds to the name of a member, the corporation, if acting in 
good faith, is entitled to accept the vote, consent, waiver, or proxy 
appointment and give it effect as the act of the member. 

(b) If the name signed on a vote, consent, waiver, or proxy appoint- 
ment does not correspond to the name of a member, the corporation, if 
acting in good faith, is nevertheless entitled to accept the vote, consent, 
waiver, or proxy appointment and give it effect as the act of the member 
if: 

(1) The member is an entity and the name signed purports to be that 
of an officer or agent of the entity; 

(2) The name signed purports to be that of an administrator, execu- 
tor, guardian, or conservator representing the member and, if the 
corporation requests, evidence of fiduciary status acceptable to the 
corporation has been presented with respect to the vote, consent, 
waiver, or proxy appointment; 

(3) The name signed purports to be that of an attorney-in-fact of the 
member and, if the corporation requests, evidence acceptable to the 
corporation of the signatory’s authority to sign for the member has been 
presented with respect to the vote, consent, waiver, or proxy appoint- 
ment; or 

(4) Two (2) or more persons are the member as cotenants or fiducia- 
ries and the name signed purports to be the name of at least one (1) of 
the co-owners and the person signing appears to be acting on behalf of 
all the co-owners. 
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(c) The corporation is entitled to reject a vote, consent, waiver, or 
proxy appointment if the secretary or other officer or agent authorized 
to tabulate votes, acting in good faith, has reasonable basis for doubt 
about the validity of the signature on it or about the signatory’s 
authority to sign for the member. 

(d) The corporation and its officer or agent who accepts or rejects a 
vote, consent, waiver, or proxy appointment in good faith and in 
accordance with the standards of this section are not liable in damages 
to the member for the consequences of the acceptance or rejection. 

(e) Corporate action based on the acceptance or rejection of a vote, 
consent, waiver, or proxy appointment under this section is valid unless 
a court of competent jurisdiction determines otherwise. 


History. Acts 1989, No. 672, § 2. 


4-28-225. Conversion to public water authority. 


(a) A corporation which meets the definition of a qualified corpora- 
tion, as defined by § 4-35-1038, may adopt a plan to convert its entity 
status from that of a nonprofit corporation to a water authority 
pursuant to the Water Authority Act, § 4-35-101 et seq., unless the 
articles or bylaws require otherwise, if the conversion is approved: 

(1) By a majority of the members of the board of directors of the 
corporation; and 

(2) If the corporation has members, by two-thirds (24) of the votes 
cast by the members, in person or by proxy, at a regular or special 
meeting of the members at which a quorum is present. 

(b) For purposes of this section and unless the articles or bylaws 
provide for a higher or lower quorum, ten percent (10%) of the votes 
entitled to be cast on a matter must be represented in person or by 
proxy at a meeting of members to constitute a quorum. 


History. Acts 2003, No. 1330, § 1. 


CASE NOTES 


In General. | 

Although the striking of an amendment 
to a complaint resulted in a loss of the 
claim that a conversion vote to convert 
from an association to a public water 
authority did not pass by the requisite 


majority, the trial court did not abuse its 
discretion since allowing the new allega- 
tions so close to trial would have resulted 
in prejudice. Williams v. Brushy Island 
Pub. Water Auth., 368 Ark. 219, 243 
S.W.3d 903 (2006). 


SUBCHAPTER 3 — MERGER OR CONSOLIDATION OF NONPROFIT 
CORPORATIONS 


SECTION. 

4-28-301. Definition. 

4-28-302. Domestic corporations — 
Merger pursuant to plan. 


SECTION. 

4-28-303. Domestic corporations — Con- 
solidation pursuant to 
plan. 
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SECTION. 

4-28-304. Domestic corporations — Adop- 
tion of plan of merger or 
consolidation — Abandon- 
ment. 

4-28-305. Domestic corporations — Ar- 
ticles of merger or consoli- 
dation. 

4-28-306. Domestic corporations — Cer- 
tificate of merger or con- 
soidation — Merger or 


A.C.R.C. Notes. Acts 1989 (8rd Ex. 
Sess.), No. 57, § 1, provided: “Any non- 
profit corporation organized prior to 
March 7, 1963, which wishes to exist and 
function under the provisions of Arkansas 
Code 4-28-201 through 4-28-409, and laws 
amendatory or supplemental thereto shall 


NONPROFIT ORGANIZATIONS 


4-28-302 


SECTION. 
consolidation effected 
upon issuance. 

4-28-307. Domestic corporations — Effect 
of merger or consolidation. 

4-28-308. Merger or consolidation of for- 
eign with domestic corpo- 
rations. 

4-28-309. Continuation of prior corporate 
existence for limited pur- 
pose. 


on or before July 1, 1990, file with the 
Secretary of State a copy of the court order 
or action whereby it was granted corpo- 
rate status and shall pay to the Secretary 
of State a filing fee of fifty dollars 
($50.00).” 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Mathews, 
Corporate Statutes—Which One Applies?, 
13 U. Ark. Little Rock L.J. 90. 


4-28-301. Definition. 


As used in this subchapter, the terms “corporation”, “foreign corpo- 


99 66 


ration”, 


not-for-profit corporation”, and “board of directors” shall have 


the same meaning as stated in the definition of those terms in 


§ 4-28-202. 


History. Acts 1983, No. 614, § 9;A.S.A. 
1947, § 64-1933. 


RESEARCH REFERENCES 


Ark. L. Notes. Sampson, Nonprofit 
Risk; Nonprofit Insurance, 2008 Ark. L. 
Notes 83. 


4-28-302. Domestic corporations — Merger pursuant to plan. 


(a) Any two (2) or more domestic corporations may merge into one (1) 
of such corporations pursuant to a plan of merger approved in the 
manner provided in this subchapter. 

(b) Each corporation shall adopt a plan of merger setting forth: 

(1) The name of the corporations proposing to merge; 
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(2) The name of the corporation into which they propose to merge, 
which is hereinafter designated as the surviving corporation; 

(3) The terms and conditions of the proposed merger; 

(4) Astatement of any changes in the articles of incorporation of the 
surviving corporation to be affected by the merger; and 

(5) Any other provisions with respect to the proposed merger as are 
deemed necessary or desirable. 


History. Acts 1983, No. 614, § 1;A.S.A. 
1947, § 64-1925. 


4-28-303. Domestic corporations — Consolidation pursuant to 
plan. 


(a) Any two (2) or more domestic corporations may consolidate into a 
new corporation pursuant to a plan of consolidation approved in the 
manner provided in this subchapter. 

(b) Each corporation shall adopt a plan of consolidation setting forth: 

(1) The names of the corporations proposing to consolidate; 

(2) The name of the new corporation into which they propose to 
consolidate, which is hereinafter designated as the new corporation; 

(3) The terms and conditions of the proposed consolidation; 

(4) With respect to the new corporation, all of the statements 
required to be set forth in articles of incorporation for corporations 
organized under the Arkansas Nonprofit Corporation Act, § 4-28-201 et 
seq.; and 

(5) Any other provisions with respect to the proposed consolidation 
as are deemed necessary or desirable. 


History. Acts 1983, No. 614, § 2;A.S.A. 
1947, § 64-1926. 


4-28-304. Domestic corporations — Adoption of plan of merger 
or consolidation — Abandonment. 


(a) A plan of merger or consolidation of domestic corporations shall 
be adopted in the following manner: 

(1)(A) Where the members of any merging or consolidating corpora- 

tion have voting rights, the board of directors of the corporations shall 

adopt a resolution approving the proposed plan and directing that it 

be submitted to a vote at the meeting of members having voting 

rights, which may be either an annual or a special meeting. 

(B) Written or printed notice setting forth the proposed plan or a 
summary thereof shall be given within a reasonable time before the 
meeting to each member entitled to a vote at the meeting. 

(C) The proposed plan shall be adopted upon receiving at least 
two-thirds (24) of the votes which members present at the meeting in 
person or by proxy are entitled to cast, unless any class of members 
is entitled to vote as a class thereon by the terms of the articles of 
incorporation or of the bylaws, in which event as to such corporations 
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the proposed plan shall not be adopted unless it also receives at least 

two-thirds (%) of the votes which members of each such class who are 

present at the meeting in person or by proxy are entitled to cast; and 

(2) Where any merging or consolidating corporation has no members 
or no members having voting rights, a plan of merger or consolidation 
shall be adopted at a meeting of the board of directors of that 
corporation upon receiving the vote of a majority of the directors in 
office. 

(b) After approval, and at any time prior to the filing of the articles 
of merger or consolidation, the merger or consolidation may be aban- 
doned pursuant to provisions therefor, if any, set forth in the plan of 
merger or consolidation. 


History. Acts 1983, No. 614, § 3;A.S.A. 
1947, § 64-1927. 


4-28-305. Domestic corporations — Articles of merger or con- 
solidation. 


(a) Upon approval, articles of merger or articles of consolidation shall 
be executed by each corporation by its president or a vice president and 
by its secretary or an assistant secretary and verified by one (1) of the 
officers of each corporation signing the articles. 

(b) The articles of merger or consolidation shall set forth: 

(1) The plan of merger or the plan of consolidation; 

(2) Where the members of any merging or consolidating corporation 
have voting rights, then as to each corporation: 

(A) A statement setting forth the date of the meeting of members 
at which the plan was adopted, that a quorum was present at the 
meeting, and that the plan received at least two-thirds (%) of the 
votes which members present at the meeting in person or by proxy 
were entitled to cast, as well as, in the case of any class entitled to 
vote as a class thereon by the terms of the articles of incorporation or 
of the bylaws, at least two-thirds (2%) of the votes which members of 
any such class who were present at the meeting in person or by proxy 
were entitled to cast; or 

(B) Astatement that the amendment was adopted by a consent in 
writing signed by all members entitled to vote with respect thereto; 
and 
(3) Where any merging or consolidating corporation has no members 

or no members having voting rights, then as to each corporation a 
statement of that fact, the date of the meeting of the board of directors 
at which the plan was adopted, and a statement of the fact that the plan 
received the vote of a majority of the directors in office. 

(c) The original and a copy of the articles of merger or articles of 
consolidation shall be delivered to the Secretary of State. 

(d) If the Secretary of State finds that the articles conform to law, he 
or she shall, when all fees have been paid, including a fee of ten dollars 
($10.00) for filing articles of merger or consolidation and issuing a 
certificate therefor: 
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(1) Endorse on the original and the copy the word “Filed” and the 
month, day, and year of the filing thereof; 

(2) File the original in his or her office; and 

(3) Issue a certificate of merger or a certificate of consolidation to 
which he or she shall affix the copy. 


History. Acts 1983, No. 614, § 4;A.S.A. 
1947, § 64-1928. 


4-28-306. Domestic corporations — Certificate of merger or 
consolidation — Merger or consolidation effected 
upon issuance. 


(a) Upon the issuance of the certificate of merger or the certificate of 
consolidation by the Secretary of State, the merger or consolidation of 
domestic corporations shall be effected. 

(b) The certificate of merger or certificate of consolidation, together 
with the copy of the articles of merger or articles of consolidation affixed 
thereto by the Secretary of State, shall be returned to the surviving or 
new corporation, as the case may be, or its representative. 


History. Acts 1983, No. 614, §§ 4, 5; 
A.S.A. 1947, 8§ 64-1928, 64-1929. 


4-28-307. Domestic corporations — Effect of merger or consoli- 
dation. 


When the merger or consolidation of domestic corporations has been 
effected: 

(1) The several corporations parties to the plan of merger or consoli- 
dation shall be a single corporation, which in the case of a merger shall 
be that corporation designated in the plan of merger as the surviving 
corporation and, in the case of consolidation, shall be the new corpora- 
tion provided for in the plan of consolidation; 

(2) Subject to § 4-28-308, the separate existence of all corporations 
party to the plan of merger or consolidation, except the surviving or new 
corporation, shall cease; 

(3) The surviving or new corporation shall have all the rights, 
privileges, immunities, and powers and shall be subject to all the duties 
and liabilities of a corporation organized under the Arkansas Nonprofit 
Corporation Act, § 4-28-201 et seq,; 

(4) The surviving or new corporation shall possess all the rights, 
privileges, immunities, and franchises, of a public as well as of a private 
nature, of each of the merging or consolidating corporations; 

(5) All real, personal, and mixed property, all debts due on whatever 
account, all other choses in action, and all and every other interest of or 
belonging to or due to each of the corporations so merged or consoli- 
dated shall be taken and deemed to be transferred to and vested in the 
single corporation without further act or deed; 
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(6) The surviving or new corporation shall thenceforth be responsible 
and liable for all the liabilities and obligations of each of the corpora- 
tions so merged or consolidated, and any claim existing or action or 
proceeding pending by or against any of the corporations may be 
prosecuted as if the merger or consolidation had not taken place or the 
surviving or new corporation may be substituted in its place. Neither 
the rights of creditors nor any liens upon the property of any such 
corporations shall be impaired by merger or consolidation; and 

(7) In the case of a merger, the articles of incorporation of the 
surviving corporation shall be deemed to be amended to the extent, if 
any, that changes in its articles of incorporation are stated in the plan 
of merger, and, in the case of a consolidation, the statements set forth 
in the articles of consolidation and which are required or are permitted 
to be set forth in the articles of incorporation of corporations organized 
under the Arkansas Nonprofit Corporation Act, § 4-28-201 et seq., shall 
be deemed to be the articles of incorporation of the new corporation. 


History. Acts 1983, No. 614, § 6;A.S.A. 
1947, § 64-1930. 


4-28-308. Merger or consolidation of foreign with domestic cor- 
porations. 


(a) One (1) or more foreign corporations and one (1) or more domestic 
corporations may be merged or consolidated if the merger or consolida- 
tion is permitted by the laws of the state under which each such foreign 
corporation is organized. 

(b)(1) In the case of merger, the surviving corporation may be any 
one (1) of the constituent corporations and shall be deemed to continue 
to exist under the laws of the state of its incorporation. 

(2) In the case of consolidation, the new corporation may be a 
corporation organized under the laws of any state under which any of 
the constituent corporations was organized. 

(c) The merger or consolidation shall be carried out in the following 
manner: 

(1)(A) Each domestic corporation shall comply with the provisions of 

this subchapter with respect to merger or consolidation, as the case 

may be, of domestic corporations, except that if the surviving or new 
corporation is to be a foreign corporation, the plan of merger or 
consolidation shall specify the state under the laws of which the 
surviving or new corporation is to be governed and the post office 
address of the registered or principal office of the surviving or new 
corporation in the state under the laws of which it is to be governed. 

(B) However, no domestic corporation shall be merged or consoli- 
dated with a foreign corporation unless and until a resolution 
authorizing the merger or consolidation shall receive, at a meeting of 
members of the domestic corporation called and conducted in the 
same manner as provided by § 4-28-304, at least two-thirds (24) of 
the votes which members present at the meeting in person or by 
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proxy are entitled to cast, and if any class of members is entitled to 
vote as a class thereon by the terms of the articles of incorporation or 
of the bylaws, as to the corporation the resolution shall not be 
adopted unless it shall also receive at least two-thirds (24) of the votes 
which members of each such class who are present at the meeting in 
person or by proxy are entitled to cast. If a domestic corporation has 
no members or no members having voting rights, the plan of merger 
or consolidation shall be adopted at a meeting of the board of 
directors of the corporation upon receiving the vote of a majority of 
the directors in office; 

(2) Each foreign corporation, if it is to transact business in this state, 
shall file with the Secretary of State of this state within thirty (30) days 
after the merger or consolidation, as the case may be, shall become 
effective, a copy of the plan, articles, or other document filed in the state 
of its incorporation for the purpose of effecting the merger or consoli- 
dation, certified by the public officer having custody of the original; 

(3) If the surviving or new corporation, as the case may be, is a 
foreign corporation, it shall comply with the provisions of the Arkansas 
Nonprofit Corporation Act, § 4-28-201 et seq., with respect to foreign 
corporations if it is to transact business in this state, and in every case 
it shall file with the Secretary of State of this state a statement 
confirming that the foreign corporation has filed a statement appoint- 
ing an agent for service of process under § 4-20-112 and may be served 
with process under § 4-20-113 if the foreign corporation fails to appoint 
or maintain a registered agent for service of process; and 

(4) Upon compliance by each domestic and foreign corporation which 
is a party to the merger or consolidation with the provisions of this 
subchapter with respect to merger or consolidation, and upon issuance 
by the Secretary of State of this state of the certificate of merger or the 
certificate of consolidation provided for in this subchapter, the merger 
or consolidation shall be effected in this state. 

(d) The effect of the merger or consolidation shall be the same as in 
the case of the merger or consolidation of domestic corporations if the 
surviving or new corporation is a domestic corporation. If the surviving 
or new corporation is a foreign corporation, the effect of the merger or 
consolidation shall be the same as in the case of the merger or 
consolidation of domestic corporations except insofar as the laws of such 
other states provide otherwise. 


History. Acts 1983, No. 614, § 7;A.S.A. 
1947, § 64-1931; Acts 2009, No. 814, § 2. 


4-28-309. Continuation of prior corporate existence for limited 
purpose. 


(a) The corporate existence of each constituent corporation which 
has been dissolved through merger or consolidation shall be continued 
indefinitely for the limited purpose of enabling the constituent corpo- 
ration to execute through its own officers formal deeds, conveyances, 
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assignments, and other instruments evidencing the transfer from the 
constituent to the surviving corporation, or new corporation created by 
consolidation, of any or all real and personal properties which have 
passed from the constituent to the surviving or consolidated corporation 
by operation of law. 

(b) The execution of the instruments shall not be essential to effect 
the transfer of title from the constituent to the surviving or consolidated 
corporation, inasmuch as the transfer will take effect through operation 
of law, but the power to execute such instruments is given to the end 
that it may be exercised: 

(1) In respect to properties located in foreign jurisdictions which may 
not recognize a transmittal of title by operation of law under the merger 
and consolidation statutes of this state; and 

(2) In any other situation where the directors of the surviving or 
consolidated corporation consider the execution of the instruments 


desirable. 


History. Acts 1983, No. 614, § 8;A.S.A. 
1947, § 64-1932. 
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4-28-401. Definitions. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Charitable organization” means any person: 

(A) Who is or holds himself or herself out to be established for: 

(i) Any benevolent, educational, philanthropic, humane, scientific, 
patriotic, social welfare or advocacy, public health, environmental 
conservation, civic, or other eleemosynary purpose; or 

(ii) The benefit of law enforcement personnel, fire fighters, or other 
persons who protect the public safety; or 

(B) Who in any manner employs a charitable appeal as the basis of 
any solicitation or an appeal which has a tendency to suggest there is 

a charitable purpose to any solicitation; 

(2) “Charitable purpose” means any benevolent, educational, philan- 
thropic, humane, scientific, patriotic, social welfare or advocacy, public 
health, environmental conservation, civic, or eleemosynary objective; 

(3) “Charitable sales promotion” means an advertising or sales 
campaign conducted by a commercial coventurer which represents that 
the purchase or use of goods or services offered by the commercial 
coventurer will benefit a charitable organization or purpose; 

(4) “Commercial coventurer” means any person who for profit or 
other consideration is regularly and primarily engaged in trade or 
commerce other than in connection with the raising of funds or any 
other thing of value for a charitable organization and who advertises 
that the purchase or use of his or her goods, services, entertainment, or 
any other thing of value normally sold without a charitable appeal will 
benefit a charitable organization during a charitable sales promotion; 

(5) “Contribution” means the grant, promise, or pledge of money, 
credit, property, financial assistance, or other thing of value in response 
to a solicitation; 

(6)(A) “Fund-raising counsel” means any person who for a flat fixed 

fee or fixed hourly rate under a written agreement plans, conducts, 

manages, carries on, advises, or acts as a consultant, whether directly 
or indirectly, in connection with soliciting contributions for or on 
behalf of any charitable organization, but who actually solicits no 
contributions as a part of the services. 

(B) Fund-raising counsel do not receive or control funds or assets 
solicited for charitable purposes, nor do they procure or employ any 
compensated person to do so. 
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(C) No lawyer, investment counselor, or banker who advises a 
person to make a contribution shall be deemed, as a result of that 
advice, to be a fund-raising counsel. 

(D) A bona fide salaried officer or employee of a registered or 
exempt charitable organization shall not be deemed to be a fund- 
raising counsel; 

(7) “Gross revenue” means income of any kind from all sources, 
including all amounts received as the result of any solicitation by a paid 
solicitor; 

(8)(A) “Membership” means those persons to whom, for payment of 

fees, dues, assessments, etc., an organization provides services and 

confers a bona fide right, privilege, professional standing, honor, or 
other direct benefit in addition to the right to vote, elect officers, or 
hold offices. 

(B) The term “membership” shall not include those persons who 
are granted a membership upon making a contribution as the result 
of solicitation; 

(9)(A) “Paid solicitor” means a person who: 

(i) For compensation, other than any nonmonetary gift of nominal 
value awarded to a volunteer solicitor as an incentive or token of 
appreciation, performs for a charitable organization any service in 
connection with which contributions are solicited by the person or by 
any other person he or she employs, procures, or engages to solicit for 
compensation; or 

(ii) At any time has custody or control of contributions. 

(B) No lawyer, investment counselor, or banker who advises a 
person to make a contribution shall be deemed, as a result of that 
advice, to be a paid solicitor. 

(C) A bona fide nontemporary salaried officer or employee of a 
charitable organization shall not be deemed a paid solicitor; 

(10) “Parent organization” means that part of a charitable organiza- 
tion which supervises and exercises control over the solicitation and 
expenditure activities of one (1) or more chapters, branches, or affili- 
ates; 

(11) “Person” means: 

(A) An individual; 

(B) A corporation; 

(C) A limited liability corporation; 

(D) An association; 

(EZ) A partnership; 

(F) A foundation; or 

(G) Any other entity, however styled; 

(12) “Professional telemarketer” means any person who is employed 
or retained for compensation by a paid solicitor to solicit contributions 
in this state for charitable purposes; and 

(13)(A) “Solicitation” means each request, either directly or indi- 

rectly, for a contribution on the plea or representation that the 

contribution will be used for a charitable purpose. 
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(B) “Solicitation” shall be deemed to occur when the request is 
made, at the place the request is received, whether or not the person 
making the request actually receives any contribution and includes, 
without limitation, the following methods of requesting a contribu- 
tion: 

(i) Any oral or written request; 

(ii) Any announcement concerning an appeal or campaign to which 
the public is requested to make a contribution for any charitable 
purpose connected therewith: 

(a) To the press; 

(6) Over radio or television; or 

(c) By telephone or telegraph; 

(iii) The distribution, circulation, posting, or publishing of any 
handbill, written advertisement, or other publication which directly 
or by implication seeks to obtain public support; or 

(iv) The sale of, offer of, or attempt to sell any advertisement, 
advertising space, subscription, ticket, or any service or tangible 
item: 

(a) In connection with which any appeal is made for any charitable 
purpose or where the name of any charitable organization is used or 
referred to in the appeal as an inducement or reason for making the 
sale; or 

(b) When or where, in connection with any sale, any statement is 
made that the whole or any part of the proceeds from the sale will be 
donated to any charitable purpose. 


History. Acts 1999, No. 1198, § 1. 


4-28-402. Registration of charitable organizations prior to so- 
licitation. 


(a)(1) No charitable organization, in or out of the state, shall solicit 
contributions from persons in this state by any means whatsoever until 
the charitable organization has: 

(A) Registered; and 
(B) Provided certain information concerning the solicitation, as 
required by this subchapter, on forms to be provided by the Attorney 

General, and has filed the information with the Attorney General. 

(2) The information so filed shall be available to the general public as 
a matter of public record, except and to the extent such records would 
otherwise be exempt from disclosure under the Freedom of Information 
Act of 1967, § 25-19-101 et seq. 

(b) The forms containing the information shall be sworn to and shall 
include, but not be limited to: 

(1) The identity of the charitable organization by or for whom the 
solicitation is to be conducted; 

(2) The address of the charitable organization; 

(3) The purpose for which the contributions solicited are to be used; 
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(4) The individual or officer who will have custody of the contribu- 
tions; 

(5) The individuals responsible for the distribution of the contribu- 
tions; 

(6) The period of time during which the promotion is to be conducted; 

(7) A description of the method or methods of solicitation, in such 
detail as may from time to time be determined by the Attorney General; 

(8) Whether the promotion is to be conducted by voluntary unpaid 
solicitors, by paid solicitors, or both; 

(9) If in whole or in part by paid solicitors: 

(A) The name and address of each paid solicitor; 
(B) The basis of payment; 

(C) The nature of the arrangement; and 

(D) A copy of the contract for services; and 

(10) A copy of the appropriate Internal Revenue Service tax-exempt 
status form. 

(c) A chapter, branch, or affiliate in this state of a registered parent 
organization shall not be required to register provided the parent 
organization files a consolidated financial report or tax information 
form for itself and the chapter, branch, or affiliate. 

History. Acts 1999, No. 1198, § 2. 

CASE NOTES 
ANALYSIS State as a professional fund raiser. Jim 
Halsey Co. v. Bonar, 284 Ark. 461, 683 
S.W.2d 898 (1985). 


Failure to Register. 


ESLEUTNNS nA ead Requirement to Register. 


Failure to Register. 

Refusal to grant defendant’s motion for 
a directed verdict was proper in a suit by 
a charity concert promoter against a book- 
ing agent where the plaintiff promoter 


A concert promoter was not a “profes- 
sional fund raiser” and was thus not re- 
quired to register with the Secretary of 
State. Jim Halsey Co. v. Bonar, 284 Ark. 
461, 683 S.W.2d 898 (1985). 


failed to register with the Secretary of 


4-28-403. Annual financial reports and fiscal records. 


(a)(1) On or before May 15 of each year, each charitable organization 
subject to the provisions of this subchapter shall file with the Attorney 
General a copy of all tax or information returns, including all schedules 
and amendments, submitted by the charitable organization to the 
Internal Revenue Service for the previous reporting year, except any 
schedules of contributors to the organization. 

(2) A charitable organization which maintains its books on other 
than a calendar-year basis, upon application to the Attorney General, 
may be permitted to file the tax or information returns referred to in 
this subsection within six (6) months after the close of its fiscal year. 

(b)(1) A charitable organization with gross revenue in excess of five 
hundred thousand dollars ($500,000) in any fiscal year it is registered 
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shall include with its submission of the tax records referred to in 
subsection (a) of this section an audit report of a certified public 
accountant. 

(2) For purposes of this section, “gross revenue” shall not include 
erants or fees from government agencies. 

(c) Charities that are required to register with the Attorney General 
but are not required to file an information or tax return with the 
Internal Revenue Service should submit in lieu of the information or 
tax return an annual report in forms to be provided by the Attorney 
General. 

(d) The Attorney General, upon written request and for good cause 
shown, may grant an extension of time not to exceed six (6) months for 
the filing of the tax records and other reports required by this section. 

(e)(1) Every charitable organization subject to the provisions of this 
subchapter shall keep a full and true record in such form as will enable 
the charitable organization accurately to provide the information 
required by this subchapter. 

(2) All the records shall be open to inspection and copying at all times 
by the Attorney General. 

(3) The charitable organization shall retain records for no less than 
three (3) years after the end of the fiscal year to which they relate. 

(4)(A) Any donor lists obtained pursuant to this subsection shall not 

be subject to disclosure pursuant to the Freedom of Information Act 

of 1967, § 25-19-101 et seq., without a court order authorizing the 
disclosure. 

(B) However, donor lists and other records obtained pursuant to 
this subsection may be disclosed to other law enforcement agencies. 


History. Acts 1999, No. 1198, § 3. 


4-28-404. Charitable organizations exempted from registration 
and financial disclosure requirements. 


The following charitable organizations shall not be subject to the 
filing or reporting requirement provisions of §§ 4-28-402, 4-28-403, and 
4-28-405, provided each such organization shall submit any informa- 
tion as the Attorney General may require to substantiate an exemption 
under this section: 

(1) Religious organizations, i.e., any bona fide, duly constituted 
religious entity if the entity satisfies each of the following criteria: 

(A) The entity is exempt from taxation pursuant to the Internal 

Revenue Code; and 

(B) No part of the entity’s net income inures to the direct benefit of 
any individual; 

(2) Educational institutions, i.e., any parent-teacher association or 
educational institution, the curricula of which in whole or in part are 
registered or approved by any state or the United States either directly 
or by acceptance of accreditation by an accrediting body; 
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(3) Political candidates and organizations, i.e., any candidate for 
national, state, or local elective office or a political party or other 
committee required to file information with the Federal Election 
Commission or any state election commission or its equivalent agency; 

(4) Governmental organizations, i.e., any department branch or 
other instrumentality of the federal, state, or local governments; 

(5) Nonprofit hospitals, i.e., any nonprofit hospital licensed by this 
state or in any other state; 

(6) Any charitable organization which does not intend to solicit and 
receive, and does not actually receive, contributions in excess of 
twenty-five thousand dollars ($25,000) during a calendar year: 

(A) If all of its functions, including its fund-raising functions, are 
carried on by persons who are unpaid for their services; and 

(B) Provided that no part of its assets or income inures to the 
benefit of or is paid to any officer or member; and 

(7) Any person who solicits solely for the benefit of organizations 
described in subdivisions (1)-(6) of this section. 


History. Acts 1999, No. 1198, § 4. referred to in this section is codified as 26 
U.S. Code. The Internal Revenue Code U.S.C. § 1 et seq. 


4-28-405. Charitable organization — Filing of contracts. 


(a) Each contract between a charitable organization and a fund- 
raising counsel shall be in writing and shall be filed by the charitable 
organization with the Attorney General prior to the performance by the 
fund-raising counsel of any material services pursuant to the contract. 

(b) The contract shall contain such information as will enable the 
Attorney General to identify the services the fund-raising counsel is to 
provide and the manner of his or her compensation. 


History. Acts 1999, No. 1198, § 5. 


4-28-406. Fund-raising counsel — Registration — Fees. 


(a) No person shall act as a fund-raising counsel until he or she has 
first registered with the Attorney General. 

(b) Applications for registration shall be in writing, under oath, in 
the form prescribed by the Attorney General, and shall be accompanied 
by an annual fee in the sum of one hundred dollars ($100). 

(c) Registrations are for a period of one (1) year and may be renewed 
upon the filing of a new application and the tendering of the fee 
previously prescribed for registration. 


History. Acts 1999, No. 1198, § 6. 
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4-28-407. Paid solicitors — Registration, fees, and bond — Filing 
of contracts — Solicitation notice — Contract re- 
quirements — Prohibited practices — Records — 
Deposit of funds. 


(a)(1) No person shall act as a paid solicitor unless he or she has first 
registered with the Attorney General. 

(2) Applications for registration shall be in writing, in the form 
prescribed by the Attorney General, and shall be accompanied by a fee 
in the amount of two hundred dollars ($200) at the time of registration. 

(3) Each registration shall be valid for one (1) year and may be 
renewed for additional one-year periods. 

(b)(1) An applicant for registration as a paid solicitor at the time of 
making the application shall file with and have approved by the 
Attorney General a bond in which the applicant shall be the principal 
obligor in the sum of ten thousand dollars ($10,000), with one (1) or 
more responsible sureties whose liability in the aggregate as the 
sureties shall be no less than that sum. 

(2)(A) The bond shall run to the Attorney General for the use of the 
state and to any person, including a charitable organization, who 
may have a cause of action against the paid solicitor for any liabilities 
resulting from the paid solicitor’s conduct of any activities in violation 
of this subchapter or arising out of a violation of this subchapter or 
any regulation adopted pursuant to this subchapter, including any 
actions arising under this subchapter which give rise to a violation of 
the Deceptive Trade Practices Act, § 4-88-101 et seq. 

(B) However, the aggregate liability of the surety to the state and 
to all other persons, including charitable organizations, shall in no 
event exceed the sum of the bond. 

(c) No less than fifteen (15) days prior to the commencement of each 
solicitation campaign, a paid solicitor shall file with the Attorney 
General a copy of the contract described in subsection (d) of this section. 

(d) Acontract between a paid solicitor and a charitable organization 
shall: 

(1) Be in writing; 

(2) Clearly state the respective obligations of the paid solicitor and 
the charitable organization, including the compensation or remunera- 
tion to be paid by the charitable organization to the paid solicitor; and 

(3) Require delivery of the names and addresses of all persons 
making contributions and the amounts thereof to the charitable orga- 
nization. 

(e)(1) A paid solicitor shall not represent that any part of the 
contributions received will be given or donated to any charitable 
organization unless the organization has consented in writing to the 
use of its name prior to the solicitation. 

(2) The written consent shall be signed by an authorized officer, 
director, or trustee of the charitable organization. 

(f)(1) No paid solicitor shall represent that tickets to an event are to 
be donated for use by another unless the paid solicitor has first obtained 
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a commitment in writing from a charitable organization stating that it 
will accept donated tickets and specifying the number of tickets which 
it is to accept and provided no more contributions for donated tickets 
shall be solicited than the number of ticket commitments received from 
the charitable organization. 

(2) A charitable organization shall not commit to accept more do- 
nated tickets than it can reasonably expect to use. 

(3) Donated tickets will be used in accordance with the representa- 
tions made to the consumer at the time of solicitation. 

(g) A paid solicitor shall require any person he or she employs, 
procures, or engages to solicit to comply with the provisions of subsec- 
tions (e) and (f) of this section. 

(h)(1) A paid solicitor shall file a financial report for a campaign with 
the Attorney General no more than ninety (90) days after a solicitation 
campaign has been completed and on the anniversary of the commence- 
ment of any solicitation campaign which lasts more than one (1) year. 

(2) The financial report shall include gross revenue and an itemiza- 
tion of all expenditures incurred and the amount of money ultimately 
remitted to the charity absent payment of any fees or costs to the paid 
solicitor. 

(3) The report shall be completed on a form prescribed by the 
Attorney General. 

(4) An authorized official of the paid solicitor and two (2) authorized 
officials of the charitable organization shall sign the report and they 
shall certify, under oath, that the report is true and complete to the best 
of their knowledge. 

(i) A paid solicitor shall maintain during each solicitation campaign 
and for not less than three (8) years after the completion of each 
campaign the following records, which shall be available to the Attor- 
ney General for inspection upon request: 

(1) The name and residence of each employee, agent, or other person 
involved in the solicitation; 

(2) Records of all income received and expenses incurred in the 
course of the solicitation campaign; and 

(3) The names and addresses of all persons making contributions 
and the amounts thereof. 

(j) If a paid solicitor sells tickets to an event and represents that 
tickets will be donated for use by another, the paid solicitor shall 
maintain for not less than three (8) years after the completion of the 
event the following record, which shall be available to the Attorney 
General for inspection upon request: the name and address of all 
organizations receiving donated tickets for use by others, including the 
number of tickets received by each organization. 

(k) Each contribution in the control or custody of the paid solicitor 
shall, in its entirety and within five (5) days of its receipt, be deposited, 
maintained, and administered in an account in a bank or other 
federally insured financial institution which shall be in the name of the 
charitable organization and over which that charitable organization 
shall have sole control over all withdrawals. 
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(1) Any material change in any information filed with the Attorney 
General pursuant to this section shall be reported in writing by the paid 
solicitor to the Attorney General not more than thirty (30) days after 
the change occurs. 

(m) All records required under this section shall be open to inspec- 
tion, examination, and copying during usual and customary business 
hours by the Attorney General or other authorized agencies. 


History. Acts 1999, No. 1198, § 7. 


4-28-408. Commercial coventurers — Filing of contracts — 
Terms — Accounting — Disclosures required in ad- 
vertising. 


(a)(1) Every charitable organization subject to the registration re- 
quirements of this subchapter which agrees to permit a charitable sales 
promotion to be conducted in its behalf shall obtain a written agree- 
ment from the commercial coventurer and file a copy of the agreement 
with the Attorney General prior to the commencement within this state 
of the charitable sales promotion. 

(2) An authorized representative of the charitable organization and 
the commercial coventurer shall sign the agreement, and the terms of 
the agreement shall include at a minimum the following: 

(A) The goods or services to be offered to the public; 

(B) The geographic area where, and the starting and final date 
when, the offering is to be made; 

(C) The manner in which the name of the charitable organization 
is to be used, including any representation to be made to the public as 
to the amount or percent per unit of goods or service purchased or 
used that is to benefit the charitable organization; 

(D) A provision for an accounting on a per unit basis to be given by 
the commercial coventurer to the charitable organization and the 
date on which it is to be made; and 

(E) The date when and the manner in which the benefit is to be 
conferred on the charitable organization. 

(b) Acommercial coventurer shall keep the final accounting for each 
charitable sales promotion for three (3) years after the accounting date, 
and the accounting shall be available to the Attorney General upon 
reasonable request. 

(c)(1) A commercial coventurer shall disclose in each advertisement 
for a charitable sales promotion the amount per unit of goods or services 
purchased or used that is to benefit the charitable organization or 
purpose. | 

(2) The amount may be expressed as a dollar amount or as a 
percentage of the value of the goods or services purchased or used. 


History. Acts 1999, No. 1198, § 8. 
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4-28-409. Disclosures. 


(a) It is an unlawful practice for any person to solicit or request 
contributions when any part of the proceeds is pledged to be given to a 
charitable organization or solicited for a charitable purpose unless: 

(1) The person discloses to each party solicited and to every pur- 
chaser, prior to accepting funds, the identity of the person responsible 
for soliciting the funds and whether any compensation is received for 
those services; 

(2) Whether soliciting by telephone, by mail, or by any other means, 
the person clearly and unambiguously discloses to each party and every 
purchaser, at the time or point of solicitation, his or her professional 
status; and 

(3) Upon request by a solicited party, the person truthfully and 
accurately discloses the percentage of funds raised which is being paid 
to the solicitor, either directly or as reimbursement of costs, and what 
percentage will be ultimately retained by the charity. 

(b)(1) The provisions of this section shall not apply to any bona fide 
full-time employee of a charitable organization or to any volunteer who 
donates or gives all of the gross proceeds from sales or all contributions 
to the organizations for which the funds or things of value were 
solicited. 

(2) However, this exemption shall not apply to any person who 
directly or indirectly receives a commission as compensation for ser- 
vices in relation to fund-raising activities performed for the charitable 
organization. 


History. Acts 1999, No. 1198, § 9. 


4-28-410. Documents. 


(a) All contracts, scripts, pamphlets, handouts, and other materials 
used by paid solicitors shall be in writing, and true and correct copies of 
all documents used in any promotion shall be kept on file in the offices 
of the paid solicitor and in the offices of the charitable organization on 
whose behalf the promotion is conducted for a period of three (3) years 
from the date the solicitation of contributions for the promotion 
commences. 

(b) The documents shall be available for inspection, examination, 
and copying by the Attorney General and other authorized agencies 
during usual and customary business hours. 


History. Acts 1999, No. 1198, § 10. 


4-28-411. Professional telemarketers — Registration and re- 
newal. 


(a) Every professional telemarketer must be employed in a principal- 
agent relationship by a paid solicitor registered pursuant to this 
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subchapter and shall, within seventy-two (72) hours after accepting 
employment, register with the Attorney General. 

(b) Application for registration shall be in writing under oath in the 
form prescribed by the Attorney General and shall be accompanied by 
a fee in the sum of ten dollars ($10.00). 

(c) When effected, the registration shall be for a period of one (1) year 
and may be renewed upon the payment of the fee prescribed in this 
section for additional one-year periods. 


History. Acts 1999, No. 1198, § 11. 


4-28-412. Prohibited acts. 


It shall be a violation of this section for: 

(1) Any person to make any misrepresentation, either express or 
implied, during the course of soliciting funds for a charitable organiza- 
tion; 

(2) Any charitable organization to engage in any financial transac- 
tion that knowingly jeopardizes or interferes with the ability of the 
charitable organization to accomplish its charitable purpose; 

(3) Any person to knowingly use or exploit the fact of registration so 
as to lead the public to believe that such registration constitutes an 
endorsement or approval by the state; 

(4) Any person to knowingly misrepresent that any other person 
sponsors or endorses a solicitation; 

(5) Any person to knowingly either use the name of a charitable 
organization or display any emblem, device, or printed matter belong- 
ing to or associated with a charitable organization without the express 
written permission of the charitable organization; 

(6) Any charitable organization to knowingly use a name that is the 
same as or confusingly similar to the name of another charitable 
organization unless the latter organization consents in writing to its 
use; 

(7) Any charitable organization to represent itself as being associ- 
ated with another charitable organization without the express written 
acknowledgment and endorsement of the other charitable organization; 

(8) Any person to knowingly make any false or misleading state- 
ments on any document required to be filed with the Attorney General; 

(9) Any person to fail to substantially comply with the requirements 
of this subchapter; 

(10) Any charitable organization to use the services of an unregis- 
tered paid solicitor who is required to register pursuant to this 
subchapter; 

(11) Any paid solicitor to solicit contributions from citizens or entities 
located in this state on behalf of an unregistered charitable organiza- 
tion; and 

(12) Any person to use an Arkansas address, including a return 
address, in any solicitation unless the: 
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(A) Charitable organization maintains and staffs an office at that 


address; 


(B) Solicitation discloses in writing immediately proximate to the 
address located in this state both the address of the charitable 
organization’s actual headquarters and the fact that the address is 
that of a mail drop box or is located in a mail-handling facility; or 

(C) Person, if soliciting by phone, discloses the address of the 
organization’s actual headquarters in addition to any address main- 


tained in this state. 


History. Acts 1999, No. 1198, § 12; 
ZU0OMNOA 2D ie S81. 


CASE NOTES 


In General. 

Trial court properly dismissed appel- 
lants’ claim against a county fair and 
livestock show association challenging the 
association’s purchase of property and the 
relocation of its fairground as the associa- 


of this section; there was no showing that 
the estimates obtained by the association 
were not reasonable or accurate. Dun- 
away v. Garland County Fair & Livestock 
Show Assg’n, 97 Ark. App. 181, 245 S.W.3d 
678 (2006). 


tion’s board did not violate subdivision (2) 


4-28-413. Nonresident organization — Service of process. 


(a) Anonresident charitable organization, paid solicitor, fund-raising 
counsel, or professional telemarketer desiring to solicit funds within 
the State of Arkansas shall file with the Attorney General an irrevo- 
cable written consent that in suits, proceedings, and actions growing 
out of the violation of any provision of this subchapter, or as a result of 
any activities conducted within this state giving rise to a cause of 
action, service on the Attorney General shall be as valid and binding as 
if due service had been made on the charitable organization, paid 
solicitor, fund-raising counsel, or professional telemarketer. 

(b)(1) In case any process or pleadings are served upon the Attorney 
General, they shall be in duplicate, one (1) copy of which shall be filed 
in the office of the Attorney General, and the other immediately 
forwarded by the Attorney General by registered or certified mail to the 
principal office or place of business of the nonresident charitable 
organization, paid solicitor, fund-raising counsel, or professional tele- 
marketer. 

(2) Any service so had on the Attorney Generai shall be returnable in 
not less than thirty (30) days. 


History. Acts 1999, No. 1198, § 13. 


4-28-414. City ordinances provisionally authorized. 


Nothing contained in the provisions of this subchapter shall prohibit 
any city or incorporated town in the State of Arkansas from enacting 
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within the limits of the city. 
History. Acts 1999, No. 1198, § 14. 


4-28-415. Disposition of fees. 


All fees collected by the Attorney General under this subchapter shall 
be deposited in the State Treasury, and the Treasurer of State shall 
credit them as general revenues to the various funds in the respective 
amounts to each and to be used for the purposes as provided in the 
Revenue Stabilization Law, § 19-5-101 et seq. 


History. Acts 1999, No. 1198, § 15. 


4-28-416. Violation of the Deceptive Trade Practices Act. 


(a)(1) A violation of the provisions of this section shall constitute an 
unfair and deceptive act or practice, as defined by the Deceptive Trade 
Practices Act, § 4-88-101 et seq. 

(2) All remedies, penalties, and authority granted to the Attorney 
General or other persons under the Deceptive Trade Practices Act, 
§ 4-88-101 et seq., shall be available to the Attorney General or other 
persons for the enforcement of this subchapter. 

(b) Nothing in this section limits the rights or remedies which are 
otherwise available to a consumer under any other law. 

(c) The obligations under this section are cumulative and should in 
no way be deemed to limit the obligations imposed under any other law. 


History. Acts 1999, No. 1198, § 16. 
SUBCHAPTER 5 — UnitrormM UNINCORPORATED NONPROFIT ASSOCIATION ACT 


SECTION. 
4-28-501 — 4-28-517. [Repealed.] 


4-28-501 — 4-28-517. [Repealed.] 


Publisher’s Notes. This subchapter 
was repealed by Acts 2011, No. 202, § 1. 
The subchapter was derived from the fol- 
lowing sources: 


4-28-508. Acts 1997, No. 858, § 8. 

4-28-509. Acts 1997, No. 858, § 9. 

4-28-510. Acts 1997, No. 858, § 10; 
2007, No. 638, § 27. 
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4-28-601. Short title. 


This subchapter may be cited as the Revised Uniform Unincorpo- 
rated Nonprofit Association Act. 


History. Acts 2011, No. 202, § 2. 


4-28-602. Definitions. 


In this subchapter: 
(1) “Established practices” means the practices used by an unincor- 
porated nonprofit association without material change during the most 
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recent five years of its existence, or if it has existed for less than five 
years, during its entire existence. 

(2) “Governing principles” means the agreements, whether oral, in a 
record, or implied from its established practices, that govern the 
purpose or operation of an unincorporated nonprofit association and the 
rights and obligations of its members and managers. The term includes 
any amendment or restatement of the agreements constituting the 
governing principles. 

(3) “Manager” means a person that is responsible, alone or in concert 
with others, for the management of an unincorporated nonprofit 
association. 

(4) “Member” means a person that, under the governing principles, 
may participate in the selection of persons authorized to manage the 
affairs of the unincorporated nonprofit association or in the develop- 
ment of the policies and activities of the association. 

(5) “Person” means an individual, corporation, business trust, statu- 
tory entity trust, estate, trust, partnership, limited liability company, 
cooperative, association, joint venture, public corporation, government 
or governmental subdivision, agency, or instrumentality, or any other 
legal or commercial entity. 

(6) “Record” means information that is inscribed on a tangible 
medium or that is stored in an electronic or other medium and is 
retrievable in perceivable form. 

(7) “State” means a state of the United States, the District of 
Columbia, Puerto Rico, United States Virgin Islands, or any territory or 
insular possession subject to the jurisdiction of the United States. 

(8) “Unincorporated nonprofit association” means an unincorporated 
organization consisting of two or more members joined under an 
agreement that is oral, in a record, or implied from conduct, for one or 
more common, nonprofit purposes. The term does not include: 

(A) a trust; 

(B) a marriage, domestic partnership, common law domestic rela- 
tionship, civil union, or other domestic living arrangement; 

(C) an organization formed under any other statute that governs 
the organization and operation of unincorporated associations; 

(D) a joint tenancy, tenancy in common, or tenancy by the entire- 
ties even if the co-owners share use of the property for a nonprofit 
purpose; or 

(E) a relationship under an agreement in a record that expressly 
provides that the relationship between the parties does not create an 
unincorporated nonprofit association. 


History. Acts 2011, No. 202, § 2. 


4-28-603. Relation to other law. 


(a) Principles of law and equity supplement this subchapter unless 
displaced by a particular provision of it. 
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(b) A statute governing a specific type of unincorporated nonprofit 
association prevails over an inconsistent provision in this subchapter, 
to the extent of the inconsistency. 

(c) This subchapter supplements the law of this state that applies to 
nonprofit associations operating in this state. If a conflict exists, that 
law applies. 


History. Acts 2011, No. 202, § 2. 


4-28-604. Governing law. 


(a) Except as otherwise provided in subsection (b), the law of this 
state governs the operation in this state of all unincorporated nonprofit 
associations formed or operating in this state. 

(b) Unless the governing principles specify a different jurisdiction, 
the law of the jurisdiction in which an unincorporated nonprofit 
association has its main place of activities governs the internal affairs 
of the association. 


History. Acts 2011, No. 202, § 2. 


4-28-605. Legal entity; Perpetual existence; Powers. 


(a) An unincorporated nonprofit association is a legal entity distinct 
from its members and managers. 

(b) An unincorporated nonprofit association has perpetual duration 
unless the governing principles specify otherwise. 

(c) An unincorporated nonprofit association has the same powers as 
an individual to do all things necessary or convenient to carry on its 
purposes. 

(d) An unincorporated nonprofit association may engage in profit- 
making activities but profits from any activities must be used or set 
aside for the association’s nonprofit purposes. 


History. Acts 2011, No. 202, § 2. 


4-28-606. Ownership and transfer of property. 


(a) An unincorporated nonprofit association may acquire, hold, en- 
cumber, or transfer in its name an interest in real or personal property. 

(b) An unincorporated nonprofit association may be a beneficiary of a 
trust or contract, a legatee or a devisee. 


History. Acts 2011, No. 202, § 2. 


4-28-607. Statement of authority as to real property. 


(a) In this section, “statement of authority” means a statement 
authorizing a person to transfer an interest in real property held in the 
name of an unincorporated nonprofit association. 
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(b) An interest in real property held in the name of an unincorpo- 
rated nonprofit association may be transferred by a person authorized 
to do so in a statement of authority recorded by the association in the 
office in the county in which a transfer of the property would be 
recorded. 

(c) Astatement of authority must set forth: 

(1) the name of the unincorporated nonprofit association; 

(2) the address in this state, including the street address, if any, of 
the association or, if the association does not have an address in this 
state, its out-of-state address; 

(3) that the association is an unincorporated nonprofit association; 
and 

(4) the name, title, or position of a person authorized to transfer an 
interest in real property held in the name of the association. 

(d) Astatement of authority must be executed in the same manner as 
an affidavit by a person other than the person authorized in the 
statement to transfer the interest. 

(e) A filing officer may collect a fee for recording a statement of 
authority in the amount authorized for recording a transfer of real 
property. 

(f) A document amending, revoking, or canceling a statement of 
authority or stating that the statement is unauthorized or erroneous 
must meet the requirements for executing and recording an original 
statement. 

(g) Unless canceled earlier, a recorded statement of authority and its 
most recent amendment expire five years after the date of the most 
recent recording. 

(h) If the record title to real property is in the name of an unincor- 
porated nonprofit association and the statement of authority is re- 
corded in the office of the county in which a transfer of the property 
would be recorded, the authority of the person named in the statement 
to transfer is conclusive in favor of a person that gives value without 
notice that the person lacks authority. 


History. Acts 2011, No. 202, § 2. 


4-28-608. Liability. 


(a) A debt, obligation, or other liability of an unincorporated non- 
profit association, whether arising in contract, tort, or otherwise: 

(1) is solely the debt, obligation, or other liability of the association; 
and 

(2) does not become a debt, obligation, or other liability of a member 
or manager solely because the member acts as a member or the 
manager acts as a manager. 

(b) A person’s status as a member or manager does not prevent or 
restrict law other than this subchapter from imposing liability on the 
person or the association because of the person’s conduct. 
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History. Acts 2011, No. 202, § 2. 


4-28-609. Assertion and defense of claims. 


(a) An unincorporated nonprofit association may sue or be sued in its 
own name. 

(b) A member or manager may assert a claim the member or 
manager has against the unincorporated nonprofit association. An 
association may assert a claim it has against a member or manager. 


History. Acts 2011, No. 202, § 2. 


4-28-6100. Effect of judgment or order. 


A judgment or order against an unincorporated nonprofit association 
is not by itself a judgment or order against a member or manager. 


History. Acts 2011, No. 202, § 2. 


4-28-611. Appointment of agent to receive service of process. 


(a) An unincorporated nonprofit association may file in the office of 
the Secretary of State a statement appointing an agent authorized to 
receive service of process. 

(b) A statement appointing an agent must set forth: 

(1) the name of the unincorporated nonprofit association; and 

(2) the name of the person in this state authorized to receive service 
of process and the person’s address, including the street address, in this 
state. 

(c) A statement appointing an agent must be signed and acknowl- 
edged by a person authorized to manage the affairs of the unincorpo- 
rated nonprofit association and by the person appointed as the agent. 
By signing and acknowledging the statement the person becomes the 
agent. 

(d) An amendment to or cancellation of a statement appointing an 
agent to receive service of process must meet the requirements for 
executing of an original statement. An agent may resign by filing a 
resignation in the office of the Secretary of State and giving notice to the 
association. 

(e) The Secretary of State may collect a fee for filing a statement 
appointing an agent to receive service of process, an amendment, a 
cancellation, or a resignation in the amount charged for filing similar 
documents. 


History. Acts 2011, No. 202, § 2. 


4-28-612. Service of process. 


In an action or proceeding against an unincorporated nonprofit 
association, process may be served on an agent authorized by appoint- 
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ment to receive service of process, on a manager of the association, or in 
any other manner authorized by the law of this state. 


History. Acts 2011, No. 202, § 2. 


4-28-613. Action or proceeding not abated by change. 


An action or proceeding against an unincorporated nonprofit associa- 
tion does not abate merely because of a change in its members or 
managers. 


History. Acts 2011, No. 202, § 2. 


4-28-614. Venue. 


Unless otherwise provided by law other than this subchapter, venue 
of an action against an unincorporated nonprofit association brought in 
this state is determined under the statutes applicable to an action 
brought in this state against a corporation. 


History. Acts 2011, No. 202, § 2. 


4-28-615. Member not agent. 


A member is not an agent of the association solely by reason of being 
a member. 


History. Acts 2011, No. 202, § 2. 


4-28-616. Approval by members. 


(a) Except as otherwise provided in the governing principles, an 
unincorporated nonprofit association must have the approval of its 
members to: 

(1) admit, suspend, dismiss, or expel a member; 

(2) select or dismiss a manager; 

(3) adopt, amend, or repeal the governing principles; 

(4) sell, lease, exchange, or otherwise dispose of all, or substantially 
all, of the association’s property, with or without the association’s 
goodwill, outside the ordinary course of its activities; 

(5) dissolve under § 4-28-628(a)(2) or merge under § 4-28-630; 

(6) undertake any other act outside the ordinary course of the 
association’s activities; or 

(7) determine the policy and purposes of the association. 

(b) An unincorporated nonprofit association must have the approval 
of the members to do any other act or exercise a right that the governing 
principles require to be approved by members. 


History. Acts 2011, No. 202, § 2. 
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4-28-617. Meetings of members; Voting, notice, and quorum 
requirements. 


(a) Unless the governing principles provide otherwise: 

(1) approval of a matter by members requires an affirmative majority 
of the votes cast at a meeting of members; and 

(2) each member is entitled to one vote on each matter that is 
submitted for approval by members. 

(b) Notice and quorum requirements for member meetings and the 
conduct of meetings of members are determined by the governing 
principles. 


History. Acts 2011, No. 202, § 2. 


4-28-618. Duties of member. 


(a) A member does not have a fiduciary duty to an unincorporated 
nonprofit association or to another member solely by being a member. 
(b) A member shall discharge the duties to the unincorporated 
nonprofit association and the other members and exercise any rights 
under this subchapter consistent with the governing principles and the 
obligation of good faith and fair dealing. 


History. Acts 2011, No. 202, § 2. 


4-28-619. Admission, suspension, dismissal, or expulsion of 
members. 


(a) Aperson becomes a member and may be suspended, dismissed, or 
expelled in accordance with the association’s governing principles. If 
there are no applicable governing principles, a person may become a 
member or be suspended, dismissed, or expelled from an association 
only by a vote of its members. A person may not be admitted as a 
member without the person’s consent. 

(b) Unless the governing principles provide otherwise, the suspen- 
sion, dismissal, or expulsion of a member does not relieve the member 
from any unpaid capital contribution, dues, assessments, fees, or other 
obligation incurred or commitment made by the member before the 
suspension, dismissal, or expulsion. 


History. Acts 2011, No. 202, § 2. 


4-28-620. Member’s resignation. 


(a) A member may resign as a member in accordance with the 
governing principles. In the absence of applicable governing principles, 
a member may resign at any time. 

(b) Unless the governing principles provide otherwise, resignation of 
a member does not relieve the member from any unpaid capital 
contribution, dues, assessments, fees, or other obligation incurred or 
commitment made by the member before resignation. 
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4-28-621. Membership interest not transferable. 


Except as otherwise provided in the governing principles, a member’s 
interest or any right under the governing principles is not transferable. 


History. Acts 2011, No. 202, § 2. 


4-28-622. Selection of managers; Management rights of manag- 
ers. 


Except as otherwise provided in this subchapter or the governing 
principles: 

(1) only the members may select a manager or managers; 

(2) a manager may be a member or a nonmember; 

(3) if a manager is not selected, all members are managers; 

(4) each manager has equal rights in the management and conduct of 
the association’s activities; 

(5) all matters relating to the association’s activities are decided by 
its managers except for matters reserved for approval by members in 
§ 4-28-616; and 

(6) a difference among managers is decided by a majority of the 
managers. 


History. Acts 2011, No. 202, § 2. 


4-28-623. Duties of managers. 


(a) A manager owes to the unincorporated nonprofit association and 
to its members the fiduciary duties of loyalty and care. 

(b) A manager shall manage the unincorporated nonprofit associa- 
tion in good faith, in a manner the manager reasonably believes to be in 
the best interests of the association, and with such care, including 
reasonable inquiry, as a prudent person would reasonably exercise in a 
similar position and under similar circumstances. A manager may rely 
in good faith upon any opinion, report, statement, or other information 
provided by another person that the manager reasonably believes is a 
competent and reliable source for the information. 

(c) After full disclosure of all material facts, a specific act or trans- 
action that would otherwise violate the duty of loyalty by a manager 
may be authorized or ratified by a majority of the members that are not 
interested directly or indirectly in the act or transaction. 

(d) Amanager that makes a business judgment in good faith satisfies 
the duties specified in subsection (a) if the manager: 

(1) is not interested, directly or indirectly, in the subject of the 
business judgment and is otherwise able to exercise independent 
judgment; 

(2) is informed with respect to the subject of the business judgment 
to the extent the manager reasonably believes to be appropriate under 
the circumstances; and 


289 NONPROFIT ORGANIZATIONS 4-28-625 


(3) believes that the business judgment is in the best interests of the 
unincorporated nonprofit association and in accordance with its pur- 
poses. 

(e) The governing principles in a record may limit or eliminate the 
liability of a manager to the unincorporated nonprofit association or its 
members for damages for any action taken, or for failure to take any 
action, as a manager, except liability for: 

(1) the amount of financial benefit improperly received by a man- 
ager; 

(2) an intentional infliction of harm on the association or one or more 
of its members; 

(3) an intentional violation of criminal law; 

(4) breach of the duty of loyalty; or 

(5) improper distributions. 


History. Acts 2011, No. 202, § 2. 


4-28-624. Notice and quorum requirements for meetings of man- 
agers. 


Notice and quorum requirements for meetings of managers and the 
conduct of meetings of managers are determined by the governing 
principles. 


History. Acts 2011, No. 202, § 2. 


4-28-625. Right of member or manager to information. 


(a) On reasonable notice, a member or manager of an unincorporated 
nonprofit association may inspect and copy during the unincorporated 
nonprofit association’s regular operating hours, at a reasonable location 
specified by the association, any record maintained by the association 
regarding its activities, financial condition, and other circumstances, to 
the extent the information is material to the member’s or manager’s 
rights and duties under the governing principles. 

(b) An unincorporated nonprofit association may impose reasonable 
restrictions on access to and use of information to be furnished under 
this section, including designating the information confidential and 
imposing obligations of nondisclosure and safeguarding on the recipi- 
ent. 

(c) An unincorporated nonprofit association may charge a person 
that makes a demand under this section reasonable copying costs, 
limited to the costs of labor and materials. 

(d) A former member or manager is entitled to information to which 
the member or manager was entitled while a member or manager if the 
information pertains to the period during which the person was a 
member or manager, the former member or manager seeks the infor- 
mation in good faith, and the former member or manager satisfies 
subsections (a) through (c) of this section. 
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(e) This section shall not affect a record or information that may be 
accessed by the public under the Freedom of Information Act of 1967, 
§ 25-19-101 et seq. 


History. Acts 2011, No. 202, § 2. 


4-28-626. Distributions prohibited; Compensation and other 
permitted payments. 


(a) Except as otherwise provided in subsection (b), an unincorpo- 
rated nonprofit association may not pay dividends or make distribu- 
tions to a member or manager. 

(b) An unincorporated nonprofit association may: 

(1) pay reasonable compensation or reimburse reasonable expenses 
to a member or manager for services rendered; 

(2) confer benefits on a member or manager in conformity with its 
nonprofit purposes; 

(3) repurchase a membership and repay a capital contribution made 
by a member to the extent authorized by its governing principles; or 

(4) make distributions of property to members upon winding up and 
termination to the extent permitted by § 4-28-629. 


History. Acts 2011, No. 202, § 2. 


4-28-627. Reimbursement; Indemnification; Advancement of ex- 
penses. 


(a) Except as otherwise provided in the governing principles, an 
unincorporated nonprofit association shall reimburse a member or 
manager for authorized expenses reasonably incurred in the course of 
the member’s or manager’s activities on behalf of the association. 

(b) An unincorporated nonprofit association may indemnify a mem- 
ber or manager for any debt, obligation, or other liability incurred in the 
course of the member’s or manager’s activities on behalf of the associa- 
tion if the person seeking indemnification has complied with §§ 4-28- 
618 and 4-28-623. Governing principles in a record may broaden or 
limit indemnification. 

(c) If a person is made or threatened to be made a party in an action 
based on that person’s activities on behalf of an unincorporated 
nonprofit association and the person makes a request in a record to the 
association, a majority of the disinterested managers may approve ina 
record advance payment, or reimbursement, by the association, of all or 
a part of the reasonable expenses, including attorney’s fees and costs, 
incurred by the person before the final disposition of the proceeding. To 
be entitled to an advance payment or reimbursement, the person must 
state in a record that the person has a good faith belief that the criteria 
for indemnification in subsection (b) have been satisfied and that the 
person will repay the amounts advanced or reimbursed if the criteria 
for payment have not been satisfied. The governing principles in a 
record may broaden or limit the advance payments or reimbursements. 


aw MF NONPROFIT ORGANIZATIONS 4-28-629 


(d) An unincorporated nonprofit association may purchase insurance 
on behalf of a member or manager for liability asserted against or 
incurred by the member or manager in the capacity of a member or 
manager, whether or not the association has authority under this 
subchapter to reimburse, indemnify, or advance expenses to the mem- 
ber or manager against the liability. 

(e) The rights of reimbursement, indemnification, and advancement 
of expenses under this section apply to a former member or manager for 
an activity undertaken on behalf of the unincorporated nonprofit 
association while a member or manager. 


History. Acts 2011, No. 202, § 2. 


4-28-628. Dissolution. 


(a) An unincorporated nonprofit association may be dissolved as 
follows: 

(1) if the governing principles provide a time or method for dissolu- 
tion, at that time or by that method; 

(2) if the governing principles do not provide a time or method for 
dissolution, upon approval by the members; 

(3) ifno member can be located and the association’s operations have 
been discontinued for at least three years, by the managers or, if the 
association has no current manager, by its last manager; 

(4) by court order; or 

(5) under law other than this subchapter. 

(b) After dissolution, an unincorporated nonprofit association contin- 
ues in existence until its activities have been wound up and it is 
terminated pursuant to § 4-28-629. 


History. Acts 2011, No. 202, § 2. 


4-28-629. Winding up and termination. 


Winding up and termination of an unincorporated nonprofit associa- 
tion must proceed in accordance with the following rules: 

(1) All known debts and liabilities must be paid or adequately 
provided for. 

(2) Any property subject to a condition requiring return to the person 
designated by the donor must be transferred to that person. 

(3) Any property subject to a trust must be distributed in accordance 
with the trust agreement. 

(4) Any remaining property must be distributed as follows: 

(A) as required by law other than this subchapter that requires 
assets of an association to be distributed to another person with 
similar nonprofit purposes; 

(B) in accordance with the association’s governing principles or in 
the absence of applicable governing principles, to the members of the 
association per capita or as the members direct; or 
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(C) if neither subparagraph (A) nor (B) applies, under the Un- 
claimed Property Act, § 18-28-201 et seq. 


History. Acts 2011, No. 202, § 2. 


4-28-630. Mergers. 


(a) In this section: 

(1) “Constituent organization” means an organization that is merged 
with one or more other organizations including the surviving organiza- 
tion. 

(2) “Nonsurviving organization” means a constituent organization 
that is not the surviving organization. 

(3) “Organization” means an unincorporated nonprofit association, a 
general partnership, including a limited liability partnership, limited 
partnership, including a limited liability limited partnership, limited 
lability company, business or statutory trust, corporation, or any other 
legal or commercial entity having a statute governing its formation and 
operation. The term includes a for-profit or nonprofit organization. 

(4) “Surviving organization” means an organization into which one 
or more other organizations are merged. 

(b) An unincorporated nonprofit association may merge with any 
organization that is authorized by law to merge with an unincorporated 
nonprofit association. 

(c) A merger involving an unincorporated nonprofit association is 
subject to the following rules: 

(1) Each constituent organization shall comply with its governing 
law. 

(2) Each party to the merger shall approve a plan of merger. The 
plan, which must be in a record, must include the following provisions: 

(A) the name and form of each organization that is a party to the 
merger; 

(B) the name and form of the surviving organization and, if the 
surviving organization is to be created by the merger, a statement to 
that effect; 

(C) if the surviving organization is to be created by the merger, the 
surviving organization’s organizational documents that are proposed 
to be in a record; 

(D) if the surviving organization is not to be created by the merger, 
any amendments to be made by the merger to the surviving organi- 
zation’s organizational documents that are, or are proposed to be, in 
a record; and 

(EZ) the terms and conditions of the merger, including the manner 
and basis for converting the interests in each constituent organiza- 
tion into any combination of money, interests in the surviving 
organization, and other consideration except that the plan of merger 
may not permit members of an unincorporated nonprofit association 
to receive merger consideration if a distribution of such consideration 
would not be permitted in the absence of a merger under §§ 4-28-626 
and 4-28-629. 
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(3) The plan of merger must be approved by the members of each 
unincorporated nonprofit association that is a constituent organization 
in the merger. If a plan of merger would impose personal liability for an 
obligation of a constituent or surviving organization on a member of an 
association that is a party to the merger, the plan may not take effect 
unless it is approved in a record by the member. 

(4) Subject to the contractual rights of third parties, after a plan of 
merger is approved and at any time before the merger is effective, a 
constituent organization may amend the plan or abandon the merger as 
provided in the plan, or except as otherwise prohibited in the plan, with 
the same consent as was required to approve the plan. 

(5) Following approval of the plan, a merger under this section is 
effective: 

(A) if a constituent organization is required to give notice to or 
obtain the approval of a governmental agency or officer in order to be 
a party to a merger, when the notice has been given and the approval 
has been obtained; and 

(B) if the surviving organization: 

(i) is an unincorporated nonprofit association, as specified in the 
plan of merger and upon compliance by any constituent organization 
that is not an association with any requirements, including any 
required filings in the office of the Secretary of State, of the organi- 
zation’s governing statute; or 

(ii) is not an unincorporated nonprofit association, as provided by 
the statute governing the surviving organization. 

(d) When a merger becomes effective: 

(1) the surviving organization continues or comes into existence; 

(2) each constituent organization that merges into the surviving 
organization ceases to exist as a separate entity; 

(3) all property owned by each constituent organization that ceases 
to exist vests in the surviving organization; 

(4) all debts, obligations, or other liabilities of each nonsurviving 
organization continue as debts, obligations, or other liabilities of the 
surviving organization; 

(5) an action or proceeding pending by or against any nonsurviving 
organization may be continued as if the merger had not occurred; 

(6) except as prohibited by law other than this subchapter, all of the 
rights, privileges, immunities, powers, and purposes of each constituent 
organization that ceases to exist vest in the surviving organization; 

(7) except as otherwise provided in the plan of merger, the terms and 
conditions of the plan of merger take effect; 

(8) the merger does not affect the personal liability, if any, of a 
member or manager of a constituent organization for a debt, obligation, 
or other liability incurred before the merger is effective; and 

(9) a surviving organization that is not organized in this state is 
subject to the jurisdiction of the courts of this state to enforce any debt, 
obligation, or other liability owed by a constituent organization, if 
before the merger the constituent organization was subject to suit in 
this state for the debt, obligation, or other liability. 
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(e) Property held for a charitable purpose under the law of this state 
by a constituent organization immediately before a merger under this 
section becomes effective may not, as a result of the merger, be diverted 
from the objects for which it was given, unless, to the extent required by 
or pursuant to the law of this state concerning cy pres or other law 
dealing with nondiversion of charitable assets, the organization obtains 
an appropriate order of the Pulaski County Circuit Court specifying the 
disposition of the property. 

(f) A bequest, devise, gift, grant, or promise contained in a will or 
other instrument of donation, subscription, or conveyance that is made 
to a nonsurviving organization and that takes effect or remains payable 
after the merger inures to the surviving organization. A trust obligation 
that would govern property if transferred to the nonsurviving organi- 
zation applies to property that is transferred to the surviving organi- 
zation under this section. 


History. Acts 2011, No. 202, § 2. 


4-28-631. Transition concerning real and personal property. 


(a) If, before January 1, 2012, an interest in property was by terms 
of a transfer purportedly transferred to an unincorporated nonprofit 
association but under the law of this state the interest did not vest in 
the association, or in one or more persons on behalf of his or her 
association under subsection (b) on January 1, 2012, the interest vests 
in the association, unless the parties to the transfer have treated the 
transfer as ineffective. 

(b) If before January 1, 2012, an interest in property was by terms of 
a transfer purportedly transferred to an unincorporated nonprofit 
association but the interest was vested in one or more persons to hold 
the interest for members of the association, on or after January 1, 2012, 
the persons, or their successors in interest, may transfer the interest to 
the association in its name, or the association may require the interest 
be transferred to it in its name. 


History. Acts 2011, No. 202, § 2. 


4-28-632. Uniformity of application and construction. 


In applying and construing this uniform act, consideration must be 
given to the need to promote uniformity of the law with respect to its 
subject matter among states that enact it. 


History. Acts 2011, No. 202, § 2. 


4-28-633. Relation to Electronic Signatures in Global and Na- 
tional Commerce Act. 


This subchapter modifies, limits, and supersedes the federal Elec- 
tronic Signatures in Global and National Commerce Act, 15 U.S.C. 
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§ 7001, et seq., but does not modify, limit, or supersede section 101(c) of 
that act, 15 U.S.C. § 7001(c), or authorize electronic delivery of any of 
the notices described in section 103(b) of that act, 15 U.S.C. § 70038(b). 


History. Acts 2011, No. 202, § 2. 


4-28-634. Savings clause. 


This subchapter does not affect an action or proceeding commenced or 
right accrued before this subchapter takes effect. 


History. Acts 2011, No. 202, § 2. 
4-28-635. [Reserved.]| 


4-28-636. Effective date. 


This subchapter takes effect January 1, 2012. 


History. Acts 2011, No. 202, § 2. 
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CASE NOTES 


Cited: Sturgis v. Skokos, 335 Ark. 41, 
977 S.W.2d 217 (1998). 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
4-29-101. Persons associated with profes- 
sional 


corporations — 


Limitations on personal li- 
ability. 


4-29-101. Persons associated with professional corporations — 
Limitations on personal liability. 


(a) No person shall be personally liable for any obligation or liability 
of any shareholder, director, officer, agent, or employee of a professional 
corporation solely because the person is a shareholder, director, officer, 
agent, or employee of the professional corporation. 

(b) In addition, no person shall be personally liable for any obliga- 
tions or liabilities of a professional corporation solely because the 
person is a shareholder, director, officer, agent, or employee of the 


professional corporation. 


History. Acts 1991, No. 1146, § 1. 


SUBCHAPTER 2 — ARKANSAS PROFESSIONAL CORPORATION ACT 


SECTION. 

4-29-201. 
4-29-202. 
4-29-203. 
4-29-204. 


Title. 
Definitions. 

Subchapter optional. 
Application of Arkansas Busi- 
ness Corporation Act. 
Professional relationships un- 

altered. 


4-29-205. 


SECTION. 
4-29-209. 
4-29-210. 


Employees. 

Certificate of registration — Is- 
suance, renewal, etc. 
Certificate of registration — 

Suspension or revocation. 
Certificate of registration — 
Appeal from denial, sus- 
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4-29-212. 


4-29-206. 
4-29-207. 
4-29-208. 


Formation of corporation. 
Corporate name. 
Officers, directors, and share- 


4-29-213. 


pension, or revocation. 
Shares of deceased or disquali- 


holders. 


Effective Dates. Acts 1963, No. 155, 
§ 20: Mar. 5, 1963. Emergency clause pro- 
vided: “It is hereby determined that it is 
expedient immediately to amend the cor- 
poration laws of this State, in order to 
provide necessary correlation between 
them and the practice of professions, in 
corporate form, so that adequate regula- 


fied shareholder — Price. 


tion, safeguards, and supervision may be 
provided for the public peace, health, 
safety and welfare. An emergency is there- 
fore declared to exist and this act being 
necessary therefor, the same shall be ef- 
fective from and after its passage and 
approval.” 
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4-29-203 


RESEARCH REFERENCES 


ALR. Statute prohibiting use of name 
descriptive of engineering by business or- 
ganization not practicing profession of en- 


for malpractice or other tort of another 
member. 39 A.L.R.4th 556. 
U. Ark. Little Rock L.J. Mathews, 


gineering. 13 A.L.R.4th 676. 
Liability of professional corporation of 
lawyers, or individual members thereof, 


Corporate Statutes—Which One Applies?, 
13 U. Ark. Little Rock L.J. 82. 


4-29-201. Title. 


This subchapter may be cited as the “Arkansas Professional Corpo- 
ration Act”. 


History. Acts 1963, No. 155,§ 1;A.S.A. 
1947, § 64-2001. 


4-29-202. Definitions. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Beneficial owner” means an individual who is the grantor and 
sole trustee of a revocable living trust wherein the individual reserves 
the unrestricted right to revoke the trust; 

(2) “Professional service” means any type of professional service 
which may be legally performed only pursuant to a license or other legal 
personal authorization for example, the personal service rendered by 
certified public accountants, architects, engineers, dentists, doctors, 
and attorneys at law; and 

(3) “Shareholder” means either: 

(A) The person in whose name shares are registered in the records 
of a corporation; or 

(B) The beneficial owner of shares of a revocable living trust where 
the shares are registered in the records of the corporation in the name 
of the revocable living trust. 


History. Acts 1963, No. 155, § 2; 1970 
(1st Ex. Sess.), No. 13, § 1; A.S.A. 1947, 
§ 64-2002; Acts 1997, No. 306, § 1. 

Publisher’s Notes. Acts 1970 (1st Ex. 


pose and intent of the act was to permit 
the formation of a professional corpora- 
tion by one or more persons under this 
subchapter. 


Sess.), No. 13, § 7 provided that the pur- 


4-29-203. Subchapter optional. 


(a) Nothing in this subchapter shall be construed to amend, repeal, 
or supersede all or any part of the Medical Corporation Act, § 4-29-301 
et seq., or Dental Corporation Act, § 4-29-401 et seq., and insofar as 
those acts are concerned in relation to this subchapter, this subchapter 
shall be construed as being optional. 

(b) This subchapter shall also be optional to other professional 
corporations now legally doing business in the State of Arkansas. 
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History. Acts 1963, No. 155, § 18; 
A.S.A. 1947, § 64-2018. 


4-29-204. Application of Arkansas Business Corporation Act. 


(a) The Arkansas Business Corporation Act of 1987, § 4-27-101 et 
seq., shall be applicable to such professional corporations, including 
their organization, and they shall enjoy the powers and privileges and 
be subject to the duties, restrictions, and liabilities of other corporations 
except so far as they may be limited or enlarged by this subchapter. 

(b) If any provision of this subchapter conflicts with the Arkansas 
Business Corporation Act of 1987, § 4-27-101 et seq., this subchapter 
shall take precedence. 

(c) If any person incorporating under the Arkansas Professional 
Corporation Act, § 4-29-201 et seq., the Medical Corporation Act, 
§ 4-29-301 et seq., or the Dental Corporation Act, § 4-29-401 et seq., 
needs to convert to a business corporation as governed by the Arkansas 
Business Corporation Act of 1987, § 4-27-101 et seq., that professional 
association may do so by filing an amendment in accordance with 
§ 4-27-1006, provided that the relevant licensing agency allows. 


History. Acts 1963, No. 155, § 3; 1970 pose and intent of the act was to permit 
(1st Ex. Sess.), No. 13, § 2; A'S.A. 1947, the formation of a professional corpora- 
§ 64-2003; Acts 1999, No. 481, § 1. tion by one or more persons under this 

Publisher’s Notes. Acts 1970 (Ist Ex. subchapter. 

Sess.), No. 18, § 7 provided that the pur- 


RESEARCH REFERENCES 


Ark. L. Rev. Note, Professional Corpo- 
rations: Shareholder Liability and the 
Saving Clause, 42 Ark. L. Rev. 777. 


4-29-205. Professional relationships unaltered. 


This subchapter does not alter any law applicable to the relationship 
between a person furnishing professional service and a person receiving 
the service, including lability arising out of the professional service. 


History. Acts 1963, No. 155, § 15; 
A.S.A. 1947, § 64-2015. 


RESEARCH REFERENCES 


Ark. L. Rev. Note, Professional Corpo- 
rations: Shareholder Liability and the 
Saving Clause, 42 Ark. L. Rev. 777. 


4-29-206. Formation of corporation. 


(a) One (1) or more persons duly and properly licensed under and 
pursuant to the laws of the State of Arkansas to render the same type 
of professional services, as defined in § 4-29-202, may form a corpora- 
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tion, pursuant to the Arkansas Business Corporation Act of 1987, 
§ 4-27-101 et seq., to own, operate, and maintain a professional 
corporation and to engage in the professional services thereby autho- 
rized, by and through its licensed shareholders, directors, officers, and 
employees only. 

(b) It is mandatory that such professional services be rendered by or 
through persons who are duly and properly licensed, individually, to 
engage in the profession. 


History. Acts 1963, No. 155, § 2; 1970 pose and intent of the act was to permit 
(Ist Ex. Sess.), No. 13, § 1; A'S.A. 1947, the formation of a professional corpora- 


§ 64-2002; Acts 2001, No. 728, § 2. tion by one or more persons under this 
Publisher’s Notes. Acts 1970 (1st Ex. subchapter. 
Sess.), No. 18, § 7 provided that the pur- 


4-29-207. Corporate name. 


(a) The corporate name shall contain either: 

(1) The names of one (1) or more of the shareholders; 

(2) The names of one (1) or more deceased former shareholders or 
deceased members of a predecessor organization; or 

(3) Any combination of the names specified in subdivisions (a)(1) and 
(2) of this section. 

(b) The name of a person who is not employed by the corporation 
shall not be included in the corporate name, except that the name of a 
deceased former shareholder or deceased member of a predecessor 
organization may continue to be included in the corporate name. 

(c) The corporate name shall end with the word “Chartered”, or 
“Limited”, or the abbreviation “Ltd.”, or the words “Professional Asso- 
ciation”, or the abbreviation “P.A.”. 


History. Acts 1963, No. 155, § 4; 1973, 
No. 76, § 1; A.S.A. 1947, § 64-2004. 


4-29-208. Officers, directors, and shareholders. 


All of the officers, directors, and shareholders of a corporation subject 
to this subchapter shall be, at all times, persons licensed pursuant to 
the laws of this state governing their profession. No person who is not 
so licensed shall have any part in the ownership, management, or 
control of the corporation, nor may any proxy to vote any shares of the 
corporation be given to a person who is not so licensed. 


History. Acts 1963, No. 155, § 14; 
A.S.A. 1947, § 64-2014. 


CASE NOTES 


Cited: Leonard v. Leonard, 22 Ark. 
App. 279, 739 S.W.2d 697 (1987). 
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4-29-209. Employees. 


Kach individual employee licensed pursuant to the laws of this state 
to engage in his or her profession who is employed by a corporation 
subject to this subchapter shall remain subject to reprimand or disci- 
pline for his or her conduct under the provisions of the laws or 
regulations governing or applicable to his or her profession. 


History. Acts 1963, No. 155, § 16; 
A.S.A. 1947, § 64-2016. 


4-29-210. Certificate of registration — Issuance, renewal, etc. 


(a) No corporation shall open, operate, or maintain an establishment 
for any of the purposes set forth in §§ 4-29-202 and 4-29-206 without a 
certificate of registration from the state board, department, or agency, 
as the case may be, authorized by law to license individuals to engage 
in the profession concerned. 

(b) Applications for registration shall be made in writing and shall 
contain the name and address of the corporation and such other 
information as may be required by the board, department, or agency. 

(c)(1) Upon receipt of the application, the board, department, or 
agency shall make an investigation of the corporation. 

(2) If it finds that the incorporators, officers, directors, and share- 
holders are each licensed pursuant to the laws of Arkansas to engage in 
the particular profession involved, and if no disciplinary action is 
pending before it against any of them, and if it appears that the 
corporation will be conducted in compliance with the law and the 
regulations of the board, department, or agency, it shall issue, upon 
payment of a registration fee of twenty-five dollars ($25.00), a certifi- 
cate of registration which shall remain effective until January 1 
following the date of the registration. 

(d) Upon written application of the holder, accompanied by a fee of 
ten dollars ($10.00), the board, department, or agency which originally 
issued the certificate of registration shall annually renew the certificate 
of registration if it finds that the corporation has complied with its 
regulations and the provisions of this subchapter. 

(e) The certificate of registration shall be conspicuously posted upon 
the premises to which it is applicable. 

(f) In the event of a change of location of the registered establish- 
ment, the board, department, or agency, in accordance with its regula- 
tions, shall amend the certificate of registration so that it shall apply to 
the new location. 

(¢) No certificate of registration shall be assignable. 


History. Acts 1963, No. 155, §§ 5-9; 
A.S.A. 1947, §§ 64-2005 — 64-2009. 


301 PROFESSIONAL CORPORATIONS 4-29-212 


4-29-211. Certificate of registration — Suspension or revoca- 
tion. 


(a) The state board, department, or agency which issued the certifi- 
cate of registration may suspend or revoke it for any of the following 
reasons: 

(1) The revocation or suspension of the license to practice the 
profession of any officer, director, shareholder, or employee not 
promptly removed or discharged by the corporation; 

(2) Unethical professional conduct on the part of any officer, director, 
shareholder, or employee not promptly removed or discharged by the 
corporation; 

(3) The death of the last remaining shareholder; or 

(4) Upon finding that the holder of a certificate has failed to comply 
with the provisions of this subchapter or the regulations prescribed by 
the state board, department, or agency that issued it. 

(b) Before any certificate of registration is suspended or revoked, the 
holder shall be given written notice of the proposed action and the 
reasons therefor and shall be given a public hearing by the state board, 
department, or agency giving the notice, with the right to produce 
testimony and other evidence concerning the charges made. The notice 
shall also state the place and date of the hearing, which shall be at least 
ten (10) days after service of the notice. 


History. Acts 1963, No. 155, §§ 10, 11; 
A.S.A. 1947, §$ 64-2010, 64-2011. 


4-29-212. Certificate of registration — Appeal from denial, sus- 
pension, or revocation. 


(a) Any corporation, save and except attorneys at law, whose appli- 
cation for a certificate of registration has been denied or whose 
registration has been suspended or revoked may appeal within thirty 
(30) days after notice of the action by the board, department, or agency 
to the Pulaski County Circuit Court. 

(b) The court shall inquire into the cause of the board, department, 
or agency action and may affirm or reverse the decision and order a 
further hearing by the board, or may order the board to grant the 
appellant a certificate of registration. 

(c) The appeal shall be in the manner provided by law. 

(d) Notice of appeal shall be served upon the secretary of the board, 
department, or agency by serving the secretary a copy thereof within 
thirty (30) days after it has notified the appellant of its decision. The 
service may be by registered or certified mail. 


History. Acts 1963, No. 155, §§ 12, 13; 
A.S.A. 1947, §§ 64-2012, 64-2013. 
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4-29-213. Shares of deceased or disqualified shareholder — 


Price. 


If the articles of incorporation or bylaws of a corporation subject to 
this subchapter fail to state a price or method of determining a fixed 
price at which the corporation or its shareholders may purchase the 
shares of a deceased shareholder or a shareholder no longer qualified to 
own shares in the corporation, then the price for the shares shall be the 
book value as of the end of the month immediately preceding the death 
or disqualification of the shareholder. Book value shall be determined 
from the books and records of the corporation in accordance with the 


regular method of accounting used by the corporation. 


History. Acts 1963, No. 155, § 17; 
A.S.A. 1947, § 64-2017. 


SUBCHAPTER 3 — MEDICAL CORPORATION ACT 


SECTION. 

4-29-301. Title. 

4-29-302. Definitions. 

4-29-303. Application of Arkansas Busi- 
ness Corporation Act. 

4-29-304. Physician-patient relationship 
unaltered. 

4-29-305. Formation of corporation — 
Employee licensing re- 
quired. 

4-29-306. Corporate name. 

4-29-307. Officers, directors, and share- 
holders. 

4-29-308. Employees. 


Cross References. As to limited liabil- 
ity companies that will engage in the 
practice of medicine, see § 4-32-1401 et 
seq. 

Preambles. Acts 1965, No. 435, con- 
tained a preamble which read: “Whereas, 
Section 4 of Act No. 179 of the Acts of 1961 
requires that the corporate name of a 
medical corporation shall contain the 
names of one or more of the shareholders; 

“Whereas, the law does not take into 
consideration the problem created when a 
medical corporation is composed of share- 
holders too numerous to include all names 
in the corporate name and there is ineq- 
uity in preferring some shareholders over 
others by including some names of share- 
holders in the corporate name and exclud- 
ing others; and 

“Whereas, a medical corporation should 
be afforded the opportunity and conve- 


SECTION. 
4-29-309. Certificate of registration — Is- 
suance, renewal, etc. 
Certificate of registration — 
Suspension or revocation. 

Certificate of registration — 
Appeal from denial, sus- 
pension, or revocation. 

Shares of deceased or disquali- 
fied shareholder — Price. 

Foreign medical corporations 
— Certificates of registra- 
tion — Governance — Li- 
censure. 


4-29-310. 


4-29-311. 


4-29-312. 


4-29-313. 


nience of organizing without the necessity 
of including the name of one or more of its 
shareholders in the corporate name; 

“Now, therefore ....” 

Effective Dates. Acts 1961, No. 179, 
§ 19: Mar. 6, 1961. Emergency clause pro- 
vided: “It is hereby determined that it is 
expedient immediately to amend the cor- 
poration laws of this State in order to 
provide necessary correlation between 
them and the practice of medicine, in 
corporate form, so that adequate regula- 
tion, safeguards, and supervision may be 
provided for the public peace, health, 
safety and welfare. An emergency is there- 
fore declared to exist and this Act being 
necessary therefor, the same shall be ef- 
fective from and after its passage and 
approval.” 

Acts 1965, No. 435, § 3: Mar. 26, 1965. 
Emergency clause provided: “It is hereby 
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found and determined by the General As- 
sembly that the provisions of Section 4 of 
Act 179 of 1961 which requires that the 
corporate name of a medical corporation 
contain the names of one or more of the 
shareholders is unduly restrictive and is a 
deterrent to the organization of such cor- 
porations and that this act is immediately 
necessary to correct this undesirable situ- 
ation by making the inclusion of the name 
or names of shareholders in the corporate 
name permissive. Therefore, an emer- 
gency is hereby declared to exist and this 
act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in effect from the date 
of its passage and approval.” 

ACtseZ0low NGO. lop. 813 hep, 20, 2013. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that access to 
medical care is becoming increasingly 
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more difficulty in this state; that difficul- 
ties with access to medical care may reach 
crisis levels as recent changes in federal 
law increase the demand for medical care 
without an accompanying increase in the 
number of medical providers in the state; 
and that this act is immediately necessary 
to ensure broad access to medical care by 
reducing disincentives to the entry of 
medical care providers into Arkansas. 
Therefore, an emergency is declared to 
exist, and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto. 


RESEARCH REFERENCES 


ALR. Tort liability of medical society or 
professional association for failure to dis- 
cipline or investigate negligent or other- 
wise incompetent medical practitioner. 72 
A.L.R.4th 1148. 

Ark. L. Rev. Medical and Dental Cor- 


4-29-301. Title. 


porations: A Step Toward Tax Equality, 15 
Ark. L. Rev. 366. 

U. Ark. Little Rock L.J. Mathews, 
Corporate Statutes—Which One Applies?, 
13 U. Ark. Little Rock L.J. 79. 


This subchapter may be cited as the “Medical Corporation Act”. 


History. Acts 1961, No. 179, § 1;A.S.A. 
1947, § 64-1701; Acts 1997, No. 306, § 2. 
A.C.R.C. Notes. Former (b) of this sec- 


4-29-302. Definitions. 
As used in this subchapter: 


tion, relating to definitions, was recodified 
as § 4-29-302 in 1999 by the Arkansas 
Code Revision Commission. 


(1) “Beneficial owner” means an individual who is the grantor and 
sole trustee of a revocable living trust wherein the individual reserves 
the unrestricted right to revoke the trust; 

(2) “Foreign medical corporation” means a corporation: 

(A) Organized under laws other than the laws of this state; and 
(B) In which all officers, directors, and shareholders of the corpo- 
ration are licensed to practice medicine in the state of incorporation; 

(3) “Professional service” means any type of professional service that 
may be legally performed only pursuant to a license or other legal 
personal authorization, for example: the personal service rendered by 
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certified public accountants, architects, engineers, dentists, doctors, 


and attorneys at law; and 


(4) “Shareholder” means either: 


(A) The person in whose name shares are registered in the records 


of a corporation; or 


(B) The beneficial owner of shares of a revocable living trust where 
the shares are registered in the records of the corporation in the 
names of the revocable living trust. 


History. Acts 1961, No. 179,§ 1;A.S.A. 
1947, § 64-1701; Acts 1997, No. 306, § 2; 
2013, No, 135, §. 1. 

A.C.R.C. Notes. Section was formerly 
§ 4-29-301(b) and was redesignated as 
§ 4-29-302 in 1999 by the Arkansas Code 
Revision Commission. 


Amendments. The 2013 amendment 
deleted “unless the context otherwise re- 
quires” at the end of the introductory 
language; and inserted present (2) and 
redesignated the remaining subsections 
accordingly. 


4-29-303. Application of Arkansas Business Corporation Act. 


(a) The Arkansas Business Corporation Act of 1987, § 4-27-101 et 
seq., Shall be applicable to such corporations, including their organiza- 
tion, except that the required number of incorporators of a medical 
corporation shall be one (1) or more, and they shall enjoy the powers 
and privileges and be subject to the duties, restrictions, and liabilities 
of other corporations, except so far as the same may be limited or 
enlarged by this subchapter. 

(b) If any provision of this subchapter conflicts with the Arkansas 
Business Corporation Act of 1987, § 4-27-101 et seq., this subchapter 
shall take precedence. 


History. Acts 1961, No. 179, § 3; 1970 
(1st Ex. Sess.), No. 18, § 4; A.S.A. 1947, 
§ 64-1703; Acts 1999, No. 480, § 1. 

A.C.R.C. Notes. Section was formerly 
§ 4-29-302 and was renumbered as § 4- 
29-303 in 1999 by the Arkansas Code 
Revision Commission. 


Publisher’s Notes. Acts 1970 (1st Ex. 
Sess.), No. 13, § 7 provided that the pur- 
pose and intent of the act was to permit 
the formation of a professional corpora- 
tion by one or more persons under § 4-29- 
201 et seq. 


4-29-304. Physician-patient relationship unaltered. 


This subchapter does not alter any law applicable to the relationship 
between a physician furnishing medical service and a person receiving 
the service, including liability arising out of the service. 


History. Acts 1961, No. 179, § 15; 
A.S.A. 1947, § 64-1715. 
A.C.R.C. Notes. Section was formerly 


§ 4-29-303 and was renumbered as § 4- 
29-304 in 1999 by the Arkansas Code 
Revision Commission. 


4-29-305. Formation of corporation — Employee licensing re- 


quired. 


(a) One (1) or more persons licensed pursuant to the Arkansas 
Medical Practices Act, § 17-95-201 et seq., § 17-95-301 et seq., and 
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§ 17-95-401 et seq., may associate to form a corporation pursuant to the 
Arkansas Business Corporation Act of 1987, § 4-27-101 et seq., to own, 
operate, and maintain an establishment for the study, diagnosis, and 
treatment of human ailments and injuries, whether physical or mental, 
and to promote medical, surgical, and scientific research and knowl- 
edge. 

(b) However, medical or surgical treatment, consultation, or advice 
may be given by employees of the corporation only if they are licensed 
pursuant to the Arkansas Medical Practices Act, § 17-95-201 et seq., 
§ 17-95-301 et seq., and § 17-95-401 et seq. 


History. Acts 1961, No. 179, § 2; 1970 Publisher’s Notes. Acts 1970 (ist Ex. 
(1st Ex. Sess.), No. 18, § 3; AS.A. 1947, Sess.), No. 13, § 7 provided that the pur- 
§ 64-1702; Acts 2001, No. 728, § 3. pose and intent of the act was to permit 

A.C.R.C. Notes. Section was formerly the formation of a professional corpora- 


§ 4-29-304 and was renumbered as § 4- tion by one or more persons under § 4-29- 
29-305 in 1999 by the Arkansas Code 90] et seq. 


Revision Commission. 


4-29-306. Corporate name. 


(a)(1) The corporate name may contain the names of one (1) or more 
of the shareholders. 

(2) However, the name of a person who is not employed by the 
corporation shall not be included in the corporate name, except that the 
name of a deceased shareholder may continue to be included in the 
corporate name for one (1) year following the decease of the share- 
holder. 

(b) The corporate name shall end with the word “Chartered”, or the 
word “Limited”, or the abbreviation “Ltd.”, or the words “Professional 
Association”, or the abbreviation “P.A.”. 


History. Acts 1961, No. 179, § 4; 1965, § 4-29-305 and was renumbered as § 4- 
No. 435, § 1; A.S.A. 1947, § 64-1704. 29-306 in 1999 by the Arkansas Code 
A.C.R.C. Notes. Section was formerly Revision Commission. 


CASE NOTES 


Cited: Venable v. Becker, 287 Ark. 236, 
697 S.W.2d 903 (1985). 


4-29-307. Officers, directors, and shareholders. 


(a) All of the officers, directors, and shareholders of a corporation 
subject to this subchapter shall at all times be persons licensed 
pursuant to the Arkansas Medical Practices Act, § 17-95-201 et seq., 
§ 17-95-301 et seq., and § 17-95-401 et seq. 

(b) No person who is not so licensed shall have any part in the 
ownership, management, or control of the corporation, nor may any 
proxy to vote any shares of the corporation be given to a person who is 
not so licensed. 
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History. Acts 1961, No. 179, § 14; § 4-29-306 and was renumbered as § 4- 
A.S.A. 1947, § 64-1714. 29-307 in 1999 by the Arkansas Code 
A.C.R.C. Notes. Section was formerly Revision Commission. 


4-29-308. Employees. 


Each individual employee licensed pursuant to the Arkansas Medical 
Practices Act, § 17-95-201 et seq., § 17-95-301 et seq., and § 17-95-401 
et seq., who is employed by a corporation subject to this subchapter 
shall remain subject to reprimand or discipline for his or her conduct 
under the provisions of the Arkansas Medical Practices Act, § 17-95- 
201 et seq., § 17-95-301 et seq., and § 17-95-401 et seq. 


History. Acts 1961, No. 179, § 16; § 4-29-8307 and was renumbered as § 4- 
A.S.A. 1947, § 64-1716. 29-308 in 1999 by the Arkansas Code 
A.C.R.C. Notes. Section was formerly Revision Commission. 


4-29-309. Certificate of registration — Issuance, renewal, etc. 


(a) No corporation shall open, operate, or maintain an establishment 
for any of the purposes set forth in § 4-29-305 without a certificate of 
registration from the Arkansas State Medical Board. 

(b) Application for the registration shall be made to the board in 
writing and shall contain the name and address of the corporation and 
such other information as may be required by the board. 

(c)(1) Upon receipt of the application, the board shall make an 
investigation of the corporation. 

(2) If the board finds that the incorporators, officers, directors, and 
shareholders are each licensed pursuant to the Arkansas Medical 
Practices Act, § 17-95-201 et seq., § 17-95-3001 et seq., and § 17-95-401 
et seq., and if no disciplinary action is pending before the board against 
any of them, and if it appears that the corporation will be conducted in 
compliance with law and the regulations of the board, the board shall 
issue, upon payment of a registration fee of twenty-five dollars ($25.00), 
a certificate of registration which shall remain effective until January 1 
following the date of the registration. 

(d) Upon written application of the holder, accompanied by a fee of 
ten dollars ($10.00), the board shall annually renew the certificate of 
registration if the board finds that the corporation has complied with its 
regulations and the provisions of this subchapter. 

(e) The certificate of registration shall be conspicuously posted upon 
the premises to which it is applicable. 

(f) In the event of a change of location of the registered establish- 
ment, the board, in accordance with its regulations, shall amend the 
certificate of registration so that it shall apply to the new location. 

(g) No certificate of registration shall be assignable. 


History. Acts 1961, No. 179, §§ 5-9; § 4-29-308 and was renumbered as § 4- 
A.S.A. 1947, §§ 64-1705 — 64-1709. 29-309 in 1999 by the Arkansas Code 
A.C.R.C. Notes. Section was formerly Revision Commission. 
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CASE NOTES 


Board Members As Government Offi- 
cers 
Defendant was properly given a six- 
level sentencing enhancement for the 
bombing and arson charges because the 
doctor/victim was an official victim under 


ber of a state medical board, was targeted 
by defendant for his participation on the 
board, and under this section, the board 
had been assigned its powers by the state 
legislature. United States v. Mann, 701 
F.3d 274 (8th Cir. 2012), cert. denied, 134 


U.S. Sentencing Guidelines Manual g_ Ct, 470, 187 L. Ed. 2d 316 (2013 

§ 3A1.2(a), in that the doctor was a mem- ey : ras ( ). 

4-29-310. Certificate of registration — Suspension or revoca- 
tion. 


(a) The Arkansas State Medical Board may suspend or revoke any 
certificate of registration for any of the following reasons: 

(1) The revocation or suspension of the license to practice medicine of 
any officer, director, shareholder, or employee not promptly removed or 
discharged by the corporation; 

(2) Unethical professional conduct on the part of any officer, director, 
shareholder, or employee not promptly removed or discharged by the 
corporation; 

(3) The death of the last remaining shareholder; or 

(4) Upon finding that the holder of a certificate has failed to comply 
with the provisions of this subchapter or the regulations prescribed by 
the board. 

(b)(1) Before any certificate of registration is suspended or revoked, 
the holder shall be given written notice of the proposed action and the 
reasons therefor and shall be given a public hearing by the board with 
the right to produce testimony concerning the charges made. 

(2) The notice shall also state the place and date of the hearing which 
shall be at least five (5) days after service of the notice. 


History. Acts 1961, No. 179, §§ 10,11; § 4-29-309 and was renumbered as § 4- 
A.S.A. 1947, §§ 64-1710, 64-1711. 29-310 in 1999 by the Arkansas Code 
A.C.R.C. Notes. Section was formerly Revision Commission. 


4-29-311. Certificate of registration — Appeal from denial, sus- 
pension, or revocation. 


(a) Any corporation whose application for a certificate of registration 
has been denied or whose registration has been suspended or revoked 
may appeal to the Pulaski County Circuit Court within thirty (30) days 
after notice of the action by the Arkansas State Medical Board. 

(b) The court shall inquire into the cause of the board’s action and 
may affirm or reverse the decision and order a further hearing by the 
board or may order the board to grant the appellant a certificate of 
registration. 

(c) Appeal shall be in the manner provided by law. 
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(d)(1) Notice of appeal shall be served upon the secretary of the board 
by serving the secretary a copy thereof within thirty (380) days after the 
board has notified the appellant of its decision. 

(2) The service may be by registered or certified mail. 


History. Acts 1961, No. 179, §§ 12,13; § 4-29-310 and was renumbered as § 4- 
A.S.A. 1947, §§ 64-1712, 64-1718. 29-311 in 1999 by the Arkansas Code 
A.C.R.C. Notes. Section was formerly Revision Commission. 


4-29-312. Shares of deceased or disqualified shareholder — 
Price. 


(a) If the articles of incorporation or bylaws of a corporation subject 
to this subchapter fail to state a price or method of determining a fixed 
price at which the corporation or its shareholders may purchase the 
shares of a deceased shareholder or a shareholder no longer qualified to 
own shares in the corporation, then the price for the shares shall be the 
book value as of the end of the month immediately preceding the death 
or disqualification of the shareholder. 

(b) Book value shall be determined from the books and records of the 
corporation in accordance with the regular method of accounting used 
by the corporation. 


History. Acts 1961, No. 179, § 17; § 4-29-311 and was renumbered as § 4- 
A.S.A. 1947, § 64-1717. 29-312 in 1999 by the Arkansas Code 
A.C.R.C. Notes. Section was formerly Revision Commission. 


4-29-313. Foreign medical corporations — Certificates of regis- 
tration — Governance — Licensure. 


(a) If a foreign medical corporation complies with this subchapter, 
the Arkansas State Medical Board may issue a certificate of registration 
to the foreign medical corporation. 

(b) A person who is not licensed to practice medicine shall not 
participate in the ownership, management, or control of a foreign 
medical corporation. 

(c) Aproxy to vote shares of a foreign medical corporation shall not be 
given to a person who is not licensed to practice medicine. 

(d) A physician who is affiliated with a foreign medical corporation 
shall obtain a license to practice medicine from the board before 
practicing medicine in Arkansas. 


History. Acts 2013, No. 135, § 2. 


SUBCHAPTER 4 — DENTAL CORPORATION ACT 


SECTION. SECTION. 
4-29-401. Title and definitions. 4-29-403. Dentist-patient relationship 
4-29-402. Application of Arkansas Busi- _ unaltered. 


ness Corporation Act. 4-29-404. Formation of corporation — 
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SECTION. 
Employee 
quired. 

4-29-405. Corporate name. 

4-29-406. Officers, directors, and share- 
holders. 

4-29-407. Employees. 

4-29-408. Certificate of registration — Is- 
suance, renewal, etc. 


licensing re- 


Cross References. Unlawful practice, 
§ 17-82-104. 

As to limited liability companies that 
will engage in the practice of dentistry, see 
§ 4-32-1401. 

Effective Dates. Acts 1961, No. 471, 
§ 19: Mar. 16, 1961. Emergency clause 
provided: “It is hereby determined that it 
‘is expedient immediately to amend the 
corporation laws of this State in order to 
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4-29-401 


SECTION. 

4-29-409. Certificate of registration — 
Suspension or revocation. 

4-29-410. Certificate of registration — 
Appeal from denial, sus- 
pension, or revocation. 

4-29-411. Shares of deceased or disquali- 
fied shareholder — Price. 


provide necessary correlation between 
them and the practice of dentistry, in 
corporate form, so that adequate regula- 
tion, safeguards, and supervision may be 
provided for the public peace, health, 
safety and welfare. An emergency is there- 
fore declared to exist and this Act being 
necessary therefor, the same shall be ef- 
fective from and after its passage and 
approval.” 


RESEARCH REFERENCES 


ALR. Tort liability of medical society or 
professional association for failure to dis- 
cipline or investigate negligent or other- 
wise incompetent medical practitioner. 72 
A.L.R.4th 1148. 

Ark. L. Rev. Medical and Dental Cor- 


porations: A Step Toward Tax Equality, 15 
Ark. L. Rev. 366. 

U. Ark. Little Rock L.J. Mathews, 
Corporate Statutes—Which One Applies?, 
13 U. Ark. Little Rock L.J. 79. 


CASE NOTES 


ANALYSIS 


Legislative Intent. 
State Action Immunity. 


Legislative Intent. 

The legislature, in enacting this sub- 
chapter, clearly intended to restrict trade 
competition in the dentistry field. Brazil v. 
Ark. Bd. of Dental Exam’rs, 593 F. Supp. 
1354 (B.D. Ark. 1984), aff'd, 759 F.2d 674 
(8th Cir. 1985). 


State Action Immunity. 

Actions of the dental board and its offi- 
cers which prohibited competition fell 
within the state action immunity doctrine 
and did not give rise to liability under the 
Sherman Antitrust Act. Brazil v. Ark. Bd. 
of Dental Exam’rs, 593 F. Supp. 1354 
(E.D. Ark. 1984), affd, 759 F.2d 674 (8th 
Cir. 1985). 


4-29-401. Title and definitions. 


(a) This subchapter may be cited as the “Dental Corporation Act”. 
(b) As used in this subchapter, unless the context otherwise requires: 
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(1) “Beneficial owner” means an individual who is the grantor and 
sole trustee of a revocable living trust wherein the individual reserves 
the unrestricted right to revoke the trust; 

(2) “Professional service” means any type of professional service 
which may be legally performed only pursuant to license or other legal 
personal authorization, for example: the personal service rendered by 
certified public accountants, architects, engineers, dentists, doctors, 
and attorneys at law; and 

(3) “Shareholder” means either the person in whose name shares are 
registered in the records of a corporation or the beneficial owner of 
shares of a revocable living trust where the shares are registered in the 
records of the corporation in the name of the revocable living trust. 


History. Acts 1961, No. 471,§ 1;A.S.A. hygienists, and dental assistants, § 17- 
1947, § 64-1801; Acts 1997, No. 306, § 3. 82-101 et seq. 
Cross References. Dentists, dental 


4-29-402. Application of Arkansas Business Corporation Act. 


(a) The Arkansas Business Corporation Act of 1987, § 4-27-101 et 
seq., shall be applicable to such corporations, including their organiza- 
tion, except that the required number of incorporators of a dental 
corporation shall be one (1) or more, and they shall enjoy the powers 
and privileges and be subject to the duties, restrictions, and liabilities 
of other corporations, except so far as the same may be limited or 
enlarged by this subchapter. 

(b) If any provision of this subchapter conflicts with the Arkansas 
Business Corporation Act of 1987, § 4-27-101 et seq., this subchapter 
shall take precedence. 


History. Acts 1961, No. 471, § 3; 1970 pose and intent of the act was to permit 
(1st Ex. Sess.), No. 13, § 6; A.S.A. 1947, the formation of a professional corpora- 
§ 64-1803; Acts 2001, No. 728, § 1. tion by one or more persons under § 4-29- 

Publisher’s Notes. Acts 1970 (Ist Ex. 201 et seq. 

Sess.), No. 18, § 7 provided that the pur- 


4-29-403. Dentist-patient relationship unaltered. 


This subchapter does not alter any law applicable to the relationship 
between a dentist furnishing dental service and a person receiving the 
service, including liability arising out of the service. 


History. Acts 1961, No. 471, § 15; 
A.S.A. 1947, § 64-1815. 


4-29-404. Formation of corporation — Employee licensing re- 
quired. 


One (1) or more persons licensed pursuant to the Arkansas Dental 
Practice Act, § 17-82-101 et seq., may associate to form a corporation 
pursuant to the Arkansas Business Corporation Act of 1987, § 4-27-101 
et seq., to own, operate, and maintain an establishment for the study, 
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diagnosis, and treatment of dental ailments and injuries and to 
promote dental and scientific research and knowledge. However, treat- 
ment, consultation, or advice may be given by employees of the 


corporation only if they are licensed pursuant to the Arkansas Dental 


Practice Act, § 17-82-101 et seq. 


History. Acts 1961, No. 471, § 2; 1970 
(1st Ex. Sess.), No. 18, § 5, A.S.A. 1947, 
§ 64-1802; Acts 2001, No. 728, § 4. 

Publisher’s Notes. Acts 1970 (1st Ex. 
Sess.), No. 13, § 7 provided that the pur- 


pose and intent of the act was to permit 
the formation of a professional corpora- 
tion by one or more persons under § 4-29- 
201 et seq. 


CASE NOTES 


ANALYSIS 


Denturists. 
Nonlicensed Persons. 


Denturists. 

The General Assembly meant to pre- 
clude mere denturists, acting in concert 
with licensed dentists, from owning or 


Exam’rs, 593 F. Supp. 1354 (E.D. Ark. 
1984), affd, 759 F.2d 674 (8th Cir. 1985). 


Nonlicensed Persons. 

Nonlicensed persons may not form a 
dental corporation, whether they seek to 
do so individually, with other nonlicensed 
persons, or with licensed persons. Brazil v. 
Ark. Bd. of Dental Exam’rs, 593 F. Supp. 


managing dental facilities where nonli- 
censed persons would make impressions 
for dentures. Brazil v. Ark. Bd. of Dental 


1354 (E.D. Ark. 1984), affd, 759 F.2d 674 
(8th Cir. 1985). 


4-29-405. Corporate name. 


(a) The corporate name shall contain the names of one (1) or more of 
the shareholders. However, the name of a person who is not employed 
by the corporation shall not be included in the corporate name, except 
that the name of a deceased shareholder may continue to be included in 
the corporate name for one (1) year following the decease of the 
shareholder. 

(b) A corporation organized under this subchapter need not include 
in its name the reference to corporation, incorporation, company, or the 
abbreviations “Co.” or “Inc.” as is now required of business corporations. 


History. Acts 1961, No. 471, § 4;A.S.A. 
1947, § 64-1804. 


4-29-406. Officers, directors, and shareholders. 


All of the officers, directors, and shareholders of a corporation subject 
to this subchapter shall at all times be persons licensed pursuant to the 
Arkansas Dental Practice Act, § 17-82-101 et seq. No person who is not 
so licensed shall have any part in the ownership, management, or 
control of the corporation, nor may any proxy to vote any shares of the 
corporation be given to a person who is not so licensed. 


History. Acts 1961, No. 471, § 14; 
A.S.A. 1947, § 64-1814. 
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CASE NOTES 


ANALYSIS 


Denturists. 
Nonlicensed Persons. 


Denturists. 

The General Assembly meant to pre- 
clude mere denturists, acting in concert 
with licensed dentists, from owning or 
managing dental facilities where nonli- 
censed persons would make impressions 
for dentures. Brazil v. Ark. Bd. of Dental 


Exam’rs, 593 F. Supp. 1354 (E.D. Ark. 
1984), affd, 759 F.2d 674 (8th Cir. 1985). 


Nonlicensed Persons. 

Nonlicensed persons may not form a 
dental corporation, whether they seek to 
do so individually, with other nonlicensed 
persons, or with licensed persons. Brazil v. 
Ark. Bd. of Dental Exam’rs, 593 F. Supp. 
1354 (E.D. Ark. 1984), affd, 759 F.2d 674 
(8th Cir. 1985). 


4-29-407. Employees. 


Each individual employee licensed pursuant to the Arkansas Dental 
Practice Act, § 17-82-101 et seq., who is employed by a corporation 
subject to this subchapter shall remain subject to reprimand or disci- 
pline for his or her conduct under the provisions of the Arkansas Dental 
Practice Act, § 17-82-101 et seq. 


History. Acts 1961, No. 471, § 16; 
A.S.A. 1947, § 64-1816. 


CASE NOTES 


Cited: Brazil v. Ark. Bd. of Dental 
Exam’rs, 593 F. Supp. 1354 (E.D. Ark. 
1984). 


4-29-408. Certificate of registration — Issuance, renewal, etc. 


(a) No corporation shall open, operate, or maintain an establishment 
for any of the purposes set forth in § 4-29-404 without a certificate of 
registration from the Arkansas State Board of Dental Examiners. 

(b) Application for the registration shall be made to the board in 
writing and shall contain the name and address of the corporation and 
such other information as may be required by the board. 

(c)(1) Upon receipt of the application, the board shall make an 
investigation of the corporation. 

(2) If the board finds that the incorporators, officers, directors, and 
shareholders are each licensed pursuant to the Arkansas Dental 
Practice Act, § 17-82-101 et seq., and if no disciplinary action is 
pending before the board against any of them, and if it appears that the 
corporation will be conducted in compliance with law and the regula- 
tions of the board, the board shall issue upon payment of a registration 
fee of twenty-five dollars ($25.00) a certificate of registration which 
shall remain effective until January 1 following the date of the 
registration. 

(d) Upon written application of the holder, accompanied by a fee of 
ten dollars ($10.00), the board shall annually renew the certificate of 
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registration if the board finds that the corporation has complied with its 
regulations and the provisions of this subchapter. 

(e) The certificate of registration shall be conspicuously posted upon 
the premises to which it is applicable. 

(f) In the event of a change of location of the registered establish- 
ment, the board, in accordance with its regulations, shall amend the 
certificate of registration so that it shall apply to the new location. 

(g) No certificate of registration shall be assignable. 


History. Acts 1961, No. 471, §§ 5-9; 
A.S.A. 1947, §§ 64-1805 — 64-1809. 


CASE NOTES 


Cited: Brazil v. Ark. Bd. of Dental 
Exam’rs, 593 F. Supp. 1354 (E.D. Ark. 
1984). 


4-29-409. Certificate of registration — Suspension or revoca- 
tion. 


(a) The Arkansas State Board of Dental Examiners may suspend or 
revoke any certificate of registration for any of the following reasons: 

(1) The revocation or suspension of the license to practice dentistry of 
any officer, director, shareholder, or employee not promptly removed or 
discharged by the corporation; 

(2) Unethical professional conduct on the part of any officer, director, 
shareholder, or employee not promptly removed or discharged by the 
corporation; 

(3) The death of the last remaining shareholder; or 

(4) Upon finding that the holder of a certificate has failed to comply 
with the provisions of this subchapter or the regulations prescribed by 
the board. 

(b) Before any certificate of registration is suspended or revoked, the 
holder shall be given written notice of the proposed action and the 
reasons therefor and shall be given a public hearing by the board with 
the right to produce testimony concerning the charges made. The notice 
shall also state the place and date of the hearing, which shall be at least 
five (5) days after service of the notice. 


History. Acts 1961, No. 471, §§ 10, 11; 
A.S.A. 1947, §§ 64-1810, 64-1811. 


CASE NOTES 
Cited: Brazil v. Ark. Bd. of Dental 


Exam’rs, 593 F. Supp. 1354 (B.D. Ark. 
1984). 
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4-29-410. Certificate of registration — Appeal from denial, sus- 
pension, or revocation. 


(a) Any corporation whose application for a certificate of registration 
has been denied or whose registration has been suspended or revoked 
may appeal within thirty (30) days after notice of the action by the 
Arkansas State Board of Dental Examiners to the Pulaski County 
Circuit Court. 

(b) The court shall inquire into the cause of the board’s action and 
may affirm or reverse the decision and order a further hearing by the 
board, or may order the board to grant the appellant a certificate of 
registration. 

(c) The appeal shall be in the manner provided by law. 

(d) Notice of appeal shall be served upon the secretary of the board 
by serving the secretary a copy thereof within thirty (30) days after the 
board has notified the appellant of its decision. The service may be by 
registered or certified mail. 


History. Acts 1961, No. 471, §§ 12, 13; 
A.S.A. 1947, §§ 64-1812, 64-1813. 


4-29-411. Shares of deceased or disqualified shareholder — 
Price. 


If the articles of incorporation or bylaws of a corporation subject to 
this subchapter fail to state a price or method of determining a fixed 
price at which the corporation or its shareholders may purchase the 
shares of a deceased shareholder or a shareholder no longer qualified to 
own shares in the corporation, then the price for the shares shall be the 
book value as of the end of the month immediately preceding the death 
or disqualification of the shareholder. Book value shall be determined 
from the books and records of the corporation in accordance with the 
regular method of accounting used by the corporation. 


History. Acts 1961, No. 471, § 17; 
A.S.A. 1947, § 64-1817. 


CHAPTER 30 
COOPERATIVE ASSOCIATIONS 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. COOPERATIVE BANKS. 


CASE NOTES 


Purpose. almost futile and more dangerous volun- 

The purpose of the legislature in pass-_ tary association and not to destroy that 
ing this chapter was to supply a legal unity producing the groups nor the benefi- 
agency to take the place of the former cial effect of voluntary associations of al- 
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lied interests. Stuttgart Coop. Buyers 
Ass’n v. Louisiana Oil Ref. Corp., 194 Ark. 


COOPERATIVE ASSOCIATIONS 


779, 109 S.W.2d 682 (1937). 


SECTION. 


4-30-101. 
4-30-102. 
4-30-1038. 


4-30-104. 


4-30-105. 
4-30-106. 
4-30-107. 
4-30-108. 
4-30-109. 
4-30-110. 
4-30-111. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


Definition. 

Purpose of chapter. 

Effect of chapter upon § 2-2- 
401 et seq. 

Acceptance of benefits of chap- 
ter. 

Administration of chapter. 

Corporate title. 

Membership — Purposes. 

Articles of incorporation. 

Bylaws. 

Board of directors — Officers. 

Prerequisite for commencing 
business. 


SECTION. 


4-30-112. 


4-30-1138. 


4-30-114. 
4-30-115. 


4-30-116. 


4-30-117. 


4-30-118. 


Percentage of stock ownership 
limited — Voting by mem- 
bers. 

Books and records — Right of 
inspection. 

Annual reports. 

Forms prescribed by Secretary 
of State. 

Organization, ownership, con- 
trol, etc., of other corpora- 
tions or associations. 

Liability of members for asso- 
ciation’s debts. 

Tort liability of cooperative. 


A.C.R.C. Notes. Acts 1989, No. 493, 
§ 5 provided: “The provisions of the gen- 
eral corporation laws of this State, and all 
powers and rights thereunder, shall apply 
to the cooperative corporations created 
under Subchapters 1 and 2 of Chapter 30 
of Title 4 of the Arkansas Code, except 
where such provisions are in conflict with 
or inconsistent with the express provi- 
sions of Subchapter 1 and 2 of Chapter 30 
of Title 4 of the Arkansas Code.” 

Cross References. Contributions for 
charitable, scientific, or educational pur- 
poses authorized, § 4-25-103. . 

Corporate franchise tax, § 26-54-101 et 
seq. 

Effective Dates. Acts 1947, No. 362, 
§ 3: approved Mar. 28, 1947. Emergency 
clause provided: “By reason of the fact 
that cooperatives are engaged in the op- 
eration of various rural electrification sys- 
tems, and various other activities, and, 
there being no remedy for recovery of 


injury to person or damage to property 
caused by the negligent, careless, wrong- 
ful or wanton acts of the agents, servants 
and employees of the said cooperatives, an 
emergency is declared to exist and this act 
being necessary for the immediate preser- 
vation of the public peace, health and 
safety, and giving to the people the right of 
redress for wrongs committed upon their 
person and property, this act shall take 
effect and be in force from and after its 
passage.” 

Acts 1989, No. 498, § 8: Mar. 13, 1989. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the cooperative corporation 
statutes of 1921 are in need of updating 
and an emergency is hereby declared to 
exist and this Act being immediately nec- 
essary for the preservation of the public 
peace, health and safety shall be in full 
force and effect from and after its passage 
and approval.” 


RESEARCH REFERENCES 


Am. Jur. 18 Am. Jur. 2d, Coop. Ass’ns, 
§ 1 et seq. 


Ark. L. Rev. Organization of Agricul- 
tural Marketing Cooperatives, 5 Ark. L. 
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Rev. 173. U. Ark. Little Rock L.J. Mathews, 
Fee and Hoberg, Potential Liability of Corporate Statutes—Which One Applies?, 

Directors of Agricultural Cooperatives, 37 13 U. Ark. Little Rock L.J. 83. 

Ark. L. Rev. 60. 


4-30-101. Definition. 


As used in this chapter, unless the context otherwise requires, the 
“cooperative plan” shall be construed to mean a business concern that 
distributes the net profits of its business by: 

(1) The payment of a fixed dividend upon its stock; and 

(2) The remainder prorated to its several stockholders upon their 
purchases from or sales to the concern or both such purchases and 
sales. 


History. Acts 1921, No. 632, § 2; Pope’s 
Dig., § 2263; A.S.A. 1947, § 64-1503. 


4-30-102. Purpose of chapter. 


The purpose of this chapter is to provide for the formation and 
carrying on of cooperative associations and to provide for the rights, 
powers, liabilities, and duties of such cooperative associations. 


History. Acts 1921, No. 632, § 1; Pope’s 
Dig., § 2262; A.S.A. 1947, § 64-1501. 


CASE NOTES 


Cited: Robertson v. White, 635 F. Supp. 
851 (W.D. Ark. 1986). 


4-30-103. Effect of chapter upon § 2-2-401 et seq. 


The provisions of this chapter shall not be construed in any manner 
to limit, restrict, enlarge, modify, change, conflict with, or in any 
manner whatever affect the provisions of the Cooperative Marketing 
Act, § 2-2-401 et seq., it being the intent of the General Assembly that 
each of those sections and this chapter shall be independent of each 
other. 


History. Acts 1921, No. 632, § 17; 
Pope’s Dig., § 2278; A.S.A. 1947, § 64- 
1517. 


4-30-104. Acceptance of benefits of chapter. 


(a) All cooperative corporations, companies, or associations orga- 
nized and doing business under prior statutes, or which have attempted 
to so organize and do business, shall have the benefit of all the 
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provisions of this chapter and may be bound thereby on paying the fees 
provided for in this chapter and filing with the Secretary of State a 
written declaration signed and sworn to by its president and secretary, 
to the effect that the cooperative company or association has by a 
majority vote of its stockholders decided to accept the benefits of and be 
bound by the provisions of this chapter. 

(b) No association organized under this chapter shall be required to 
do or perform anything not specifically required herein in order to 
become a corporation or to continue its business as such. 


History. Acts 1921, No. 632, § 11; 
Pope’s Dig., § 2272; A.S.A. 1947, § 64- 
isa be 


4-30-105. Administration of chapter. 


The provisions of this chapter shall be administered by the Secretary 
of State, who shall have power to employ such help as in his or her 
judgment is necessary to carry into effect the provisions of this chapter. 


History. Acts 1921, No. 632, § 1; Pope’s 
Dig., § 2262; A.S.A. 1947, §§ 64-1501, 64- 


1502. 
CASE NOTES 
Banking Associations. Ark. 782, 67 S.W.2d 722 (1934) (decision 
Bank commissioner has no supervision — prior to enactment of § 4-30-201 et seq.). 
over a banking association organized un- Cited: Robertson v. White, 635 F. Supp. 


der this chapter. McDonald v. Wasson, 188 851 (W.D. Ark. 1986). 


4-30-106. Corporate title. 


The title of the corporation may begin with “The” and shall end with 
“Association”, “Company”, “Corporation”, “Exchange”, “Society”, 
“Union”, or “Incorporated” or its abbreviation “Inc.”. 


History. Acts 1921, No. 632, § 2; Pope’s 
Dig., § 2263; A.S.A. 1947, § 64-1503; Acts 
1989, No. 493, § 1. 


4-30-107. Membership — Purposes. 


Any number of persons, corporations, or entities may associate 
themselves together as a cooperative corporation for the purpose of 
conducting any agricultural, dairy, mercantile, banking, mining, manu- 
facturing, or mechanical business on the cooperative plan. 


History. Acts 1921, No. 632, § 2; Pope’s 
Dig., § 2263; A.S.A. 1947, § 64-1503; Acts 
1989, No. 493, § 2. 
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CASE NOTES 


Cited: Stuttgart Coop. Buyers Ass’n v. 
Louisiana Oil Ref. Corp., 194 Ark. 779, 
109 S.W.2d 682 (1937). 


4-30-108. Articles of incorporation. 


(a) The members shall sign and acknowledge written articles of 
incorporation which shall contain: 

(1) The name of the corporation; 

(2) The name and residences of the persons forming the corporation; 

(3) The purpose of the organization; 

(4) The principal place of business; 

(5) The amount of capital stock; 

(6) The number of shares and the par value of each share; 

(7) The number of directors and the names of those selected for the 
first term; and 

(8) The time for which the corporation is to continue, not to exceed 
fifty (50) years. 

(b) The original articles of incorporation or a certified copy of them 
shall be filed with the Secretary of State, who shall return to the 
corporation a certified copy of them, with the date of filing and attested 
with the seal of his or her office. 

(c) For filing the articles of incorporation and amendments thereto 
under this subchapter, the same fees shall be paid to the Secretary of 
State as are now required under the general corporation law. 


History. Acts 1921, No. 632, §§ 3-5; 
Pope’s Dig., §§ 2264 — 2266; A.S.A. 1947, 
§§ 64-1504 — 64-1506. 


4-30-109. Bylaws. 


(a) Each corporation shall formulate bylaws prescribing the duties of 
the directors and officials, the manner of distributing the profits of its 
business, the manner of becoming a member, and such other rules and 
instructions to its officials and members as will tend to make the 
corporation an effective business organization. 

(b) Any association formed under this chapter may pass bylaws to 
govern itself in the carrying out of the provisions of this chapter which 
are not inconsistent with the provisions of this chapter. 


History. Acts 1921, No. 632, §$ 9, 13; 
Pope’s Dig., §§ 2269, 2274; A.S.A. 1947, 
§§ 64-1510, 64-1514. 


4-30-110. Board of directors — Officers. 


(a) Every association shall be managed by a board of not fewer than 
five (5) directors. 
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(b) The directors shall be elected by the stockholders of the associa- 
tion at such times and for such terms of office as the bylaws may 
prescribe and shall hold office for the time for which elected and until 
their successors are elected and shall enter upon the discharge of their 
duties. 

(c) Amajority of the stockholders shall have power at any regular or 
special stockholders’ meeting legally called to remove any director or 
official for cause and fill the vacancy, and thereupon the director so 
removed shall cease to be a director of the association. 

(d)(1) The officers of every association shall be a president, one (1) or 
more vice presidents, a secretary, and a treasurer and such other 
officers as may be deemed necessary by the board of directors. 

(2) The offices of secretary and treasurer may be combined into the 
office of secretary-treasurer. 


History. Acts 1921, No. 632, § 7; Pope’s 
Dig., § 2268; A.S.A. 1947, § 64-1508; Acts 
1989, No. 493, § 3. 


4-30-111. Prerequisite for commencing business. 


No corporation organized under the provisions of this chapter shall 
commence business until at least twenty percent (20%) of its capital 
stock has been paid for in actual cash and a sworn statement to that 
effect has been filed with the Secretary of State, and his or her receipt 
for the statement shall be construed as a permit to do business. 


History. Acts 1921, No. 632, § 6; Pope’s 
Dig., § 2267; A.S.A. 1947, § 64-1507. 


4-30-112. Percentage of stock ownership limited — Voting by 
members. 


(a) No person shall be allowed to own or have an interest in more 
than ten percent (10%) of the capital stock of the corporation. 
(b) Voting upon all questions shall be by members and not by stock. 


History. Acts 1921, No. 632, § 8; Pope’s 
Dig., § 2270; A.S.A. 1947, § 64-1509. 


CASE NOTES 


Stock Certificates. the consent of the association. Stuttgart 
Certificates of stock in corporations or- Coop. Buyers Ass’n v. Louisiana Oil Ref. 

ganized under this chapter are not nego- Corp., 194 Ark. 779, 109 S.W.2d 682 

tiable; for any kind of transfer or negotia- (1937). 

tion to be effective, it must be made with 
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4-30-113. Books and records — Right of inspection. 


(a) Each corporation organized under the provisions of this chapter 
shall keep correct and complete books and records of account and shall 
keep minutes of the proceedings of its shareholders and board of 
directors and shall keep at its registered office or principal place of 
business in this state a record of its shareholders, giving the names and 
addresses of all shareholders and the number and class of the shares 
held by each. 

(b)(1) Any person who shall have been a shareholder of record for at 
least six (6) months immediately preceding his or her demand shall, 
upon written demand therefor, be furnished a full itemized accounting 
of all expenditures of the funds of the corporation during the preceding 
six-month period and shall have the right to examine, in person or by 
agent or attorney, at any reasonable time, for any proper purpose, its 
books and records of account, minutes, and record of shareholders and 
to make extracts therefrom. 

(2) Upon refusal by the corporation or by an officer or agent of the 
corporation to furnish an accounting or to permit an inspection of the 
corporation’s books, records of account, minutes, or record of sharehold- 
ers as provided in subdivision (b)(1) of this section, the person making 
demand therefor may file a civil action in the circuit court of the county 
in which the corporation maintains either its principal place of business 
or its registered office for the purpose of securing an order of the court 
directing the corporation, its officers, and agents to comply with the 
request. 

(3) The preceding shall be advanced upon the docket of the court, and 
the court shall hear the parties summarily, by affidavit or otherwise; 
and if the applicant establishes that he or she is qualified and entitled 
to the accounting or the inspection, the court shall grant an order for 
the accounting or the inspection, subject to any limitations which the 
court may prescribe; and the court may grant such other relief as to the 
court may seem just and proper. 

(4) The court may deny or restrict inspection or the request for 
information if it finds that the shareholder has improperly used 
information secured through any prior accounting or examination of 
the books and records of accounts or minutes, or record of shareholders, 
of the corporation or of any other corporation, or that he or she was not 
acting in good faith or for a proper purpose in making his or her 
demand. 

(c) Upon the written request of any shareholder of a corporation, the 
corporation shall mail to the shareholder its most recent financial 
statements showing in reasonable detail its assets and liabilities and 
the results of its operations. 


History. Acts 1921, No. 632, § 10; 
Pope’s Dig., § 2271; Acts 1969, No. 39, 
§ 1; A.8.A. 1947, § 64-1511. 
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4-30-114. Annual reports. 


Each corporation organized under the provisions of this chapter shall 
make an annual report to the Secretary of State, as is required of other 
corporations. However, the cooperative corporation shall be required to 
report the names of its stockholders and the amount of the stock owned 
by each for such years only as may be required by the Secretary of 
State. 


History. Acts 1921, No. 632, § 10; 
Pope’s Dig., § 2271; Acts 1969, No. 39, 
§ 1; A.S.A. 1947, § 64-1511. 


4-30-115. Forms prescribed by Secretary of State. 


The form for receipts and any other papers necessary for carrying 
into effect the provisions of this chapter shall be prescribed by the 
Secretary of State. 


History. Acts 1921, No. 632, § 12; 
Pope’s Dig., § 2273; A.S.A. 1947, § 64- 
1513: 


4-30-116. Organization, ownership, control, etc., of other corpo- 
rations or associations. 


An association organized or existing hereunder may organize, form, 
operate, own, control, have an interest in, own stock of, or be a member 
of any corporation or association, with or without capital stock, engaged 
in any of the activities authorized under this chapter, whether formed 
under this or any other act of this or any other state. This chapter 
permits the federation of cooperative business enterprise in Arkansas. 


History. Acts 1921, No. 632, § 14; 
Pope’s Dig., § 2275; A.S.A. 1947, § 64- 
1515; Acts 1989, No. 4938, § 4. 


4-30-117. Liability of members for association’s debts. 


Except for debts lawfully contracted between him or her and the 
association, no member shall be liable for the debts of the association to 
an amount exceeding the sum remaining unpaid on his or her mem- 
bership fee or subscription to the capital stock, including any unpaid 
balance on any promissory notes given in payment thereof. 


History. Acts 1921, No. 632, § 16; 
Pope’s Dig., § 2277; A.S.A. 1947, § 64- 
1516. 
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4-30-118. Tort liability of cooperative. 


All cooperative corporations and associations organized under the 
laws of the State of Arkansas shall be liable and subject to being sued 
in the courts of the state for their torts resulting from the negligent acts 
of their agents, servants, and employees committed in the scope of their 


employment for the cooperatives. 


History. Acts 1947, No. 362,§ 1;A.S.A. 
1947, § 64-1525. 


CASE NOTES 


Cited: Michael v. St. Paul Mercury 
Indem. Co., 92 F. Supp. 140 (W.D. Ark. 
1950). 


SUBCHAPTER 2 — COOPERATIVE BANKS 


SECTION. 

4-30-201. 
4-30-202. 
4-30-203. 
4-30-204. 


Definition. 

Applicability of subchapter. 

Subchapter cumulative. 

Future incorporation of coop- 
erative banks prohibited. 

Conditional termination of cor- 
porate existence. 


4-30-205. 


A.C.R.C. Notes. Acts 1989, No. 493, 
§ 5 provided: “The provisions of the gen- 
eral corporation laws of this State, and all 
powers and rights thereunder, shall apply 
to the cooperative corporations created 
under Subchapters 1 and 2 of Chapter 30 
of Title 4 of the Arkansas Code, except 
where such provisions are in conflict with 
or inconsistent with the express provi- 
sions of Subchapter 1 and 2 of Chapter 30 
of Title 4 of the Arkansas Code.” 

Preambles. Acts 1937, No. 287 con- 
tained a preamble which read: “Whereas, 
there have been incorporated under the 
provisions of Act No. 632 of the Acts of the 
General Assembly of Arkansas of 1921 a 
number of so-called “cooperative banks,” 
which are now engaged in performing 
various banking functions with only nomi- 
nal capital and without any supervision of 
any department of the State, some being 
located in cities, towns and communities 
where adequate banking facilities are be- 
ing provided by a state or national bank; 
and 

“Whereas, such associations are errone- 


SECTION. 
4-30-206. Noncomplying banks — Super- 
vision by commissioner. 


4-30-207. Banks declared investment 
companies — Penalty — 
Exception. 


ously regarded by the public as banking 
institutions with adequate capital and su- 
pervision to protect their depositors 
against loss; and 

“Whereas, there is no necessity for the 
continued existence of those associations 
which are located in communities in 
which a bank is situated or doing busi- 
ness; and 

“Whereas, those so-called cooperative 
banks located in communities which are 
not provided with the services of a bank- 
ing institution should make such changes 
in their corporate names so that the public 
will clearly understand that they are not 
banks and that they should be brought 
under proper supervision; 

“Therefore ....” 

Effective Dates. Acts 1937, No. 287, 
§ 4: Mar. 22, 1937. Emergency clause pro- 
vided: “Since there is necessity for the 
immediate initiation of the measures and 
things hereby required in order to prevent 
unsound and dangerous banking practices 
which might result in widespread losses to 
the people of this State, an emergency is 
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therefore hereby declared and this act force and effect from and after its passage 
shall become operative and shall be in full and approval.” 


RESEARCH REFERENCES 


Am. Jur. 18 Am. Jur. 2d, Coop. Assoc., 
§ 9. 


4-30-201. Definition. 


As used in this subchapter, unless the context otherwise requires, 
“cooperative bank” means a corporation or association organized under 
the provisions of this chapter which receives deposits and forwards 
checks, drafts, or orders for collection. 


History. Acts 1921, No. 632, § 18 as 
added by Acts 1937, No. 287, § 1; Pope’s 
Dig., § 2279; A.S.A. 1947, § 64-1518. 


4-30-202. Applicability of subchapter. 


Nothing in this subchapter shall apply to or affect in any manner the 
so-called agricultural credit corporations or any other type of associa- 
tion organized under this chapter which does not receive deposits or 
forward checks, drafts, or orders for collection. 


History. Acts 1921, No. 632, § 18 as 
added by Acts 1937, No. 287, § 1; Pope’s 
Dig., § 2279; A.S.A. 1947, § 64-1518. 


4-30-203. Subchapter cumulative. 


All parts and portions of this subchapter which confer authority or 
jurisdiction upon the Bank Commissioner or which are in aid or 
furtherance of such authority or jurisdiction are declared to be cumu- 
lative to all laws and parts of laws relating to investment companies, 
and these portions shall be interpreted and construed accordingly. 


History. Acts 1937, No. 287, § 3;A.S.A. 
1947, § 64-1524. 


4-30-204. Future incorporation of cooperative banks prohib- 
ited. 


After March 22, 1937, it shall not be lawful to organize or create and 
there shall not be organized or created any cooperative bank as defined 
in § 4-30-201, and the Secretary of State shall issue no certificates of 
incorporation or charters for cooperative banks. 
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History. Acts 1921, No. 632, § 19 as 
added by Acts 1937, No. 287, § 1; Pope’s 
Dig., § 2280; A.S.A. 1947, § 64-1519. 


4-30-205. Conditional termination of corporate existence. 


The corporate existence of all of such cooperative banks organized 
under this chapter prior to March 22, 1937, which are situated in cities, 
towns, and communities in which there is established and placed in 
operation a state or national bank or a teller’s window branch thereof 
after March 22, 1937, shall expire and terminate not later than 
eighteen (18) months from the date that the state or national bank or a 
teller’s window branch thereof opens or opened for business. However, 
no teller’s window branch of any bank shall be placed in any incorpo- 
rated town where a cooperative bank is in existence in the event a 
majority of the real property owners within the incorporated limits of 
the town or city shall protest by petition the State Bank Department’s 
granting its permission to place a teller’s window in the city or town. 


History. Acts 1921, No. 632, § 21 as 
added by Acts 1937, No. 287, § 1; Pope’s 
Dig., § 2282; A.S.A. 1947, § 64-1521. 


4-30-206. Noncomplying banks — Supervision by commissioner. 


On failure of any cooperative bank organized under this chapter prior 
to March 22, 1937, to comply with the provisions of § 4-30-205, it shall 
become the duty of the Bank Commissioner to take charge of the 
cooperative bank under the provisions of Acts 1931, No. 109, § 8 
[repealed]. 


History. Acts 1921, No. 632, § 22 as 
added by Acts 1937, No. 287, § 1; Pope’s 
Dig., § 2283; A.S.A. 1947, § 64-1522. 


4-30-207. Banks declared investment companies — Penalty — 
Exception. 


(a) Every cooperative bank organized under this chapter prior to 
March 22, 1937, which is not situated in a city, town, or community in 
which there is also situated a state or national bank or a teller’s window 
branch thereof is declared to be an investment company and shall be 
placed under the regulation and supervision of the State Securities 
Department, in the same manner as now provided by law for other 
investment companies. The Securities Commissioner is authorized, 
empowered, and directed to make and promulgate all such rules and 
regulations not inconsistent herewith as shall be necessary or conve- 
nient for the administration and carrying out of this subchapter and for 
the supervision and control of all such organizations. 

(b) Failure to comply with any of the requirements of this section 
subjects the cooperative bank which is guilty of the failure and its 
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president, its secretary, and its directors to the penalties provided for 
violation of the Arkansas Securities Act, § 23-42-101 et seq. 

(c) However, nothing in this subchapter shall apply to or affect any 
cooperative bank organized under this chapter prior to March 22, 1937, 
and situated on the campus of a school, college, or university and 
employed by the school as a means of instruction. 


History. Acts 1921, No. 632, § 23 as 
added by Acts 1937, No. 287, § 1; Pope’s 
Dig., § 2284; A.S.A. 1947, § 64-1523. 


CHAPTER 31 
FOREIGN INVESTORS 


SUBCHAPTER. 
1. GENERAL Provisions. [RESERVED.] 
2. QUALIFICATION TO Do Business. 
3. SERVICE AS FIDUCIARY. 
4. Fitinc PRoceDURE FOR ForEIGN Business TRUSTS. 


RESEARCH REFERENCES 


Ark. L. Notes. Mathews, A Review of Other Organizations Enacted Since 1990, 
Arkansas Statutes Affecting Business and 1998 Ark. L. Notes 65. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


[Reserved. | 


SUBCHAPTER 2 — QUALIFICATION TO Do BusINnEss 


SECTION. SECTION. 
4-31-201. Permitted activities generally. 4-31-204. Actions — Service of process — 
4-31-202. Activities as fiduciary, trustee, Venue. 

or agent of trust. 4-31-205. Taxes. 


4-31-203. Extent of benefits and applica- 
tion of subchapter. 


Effective Dates. Acts 1995, No. 495, 
§ 4: applicable for taxable years begin- 
ning on or after January 1, 1996. 
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4-31-201. Permitted activities generally. 


Any foreign mutual savings bank, foreign mutual savings fund 
society, national banking association, foreign bank and trust company, 
or foreign insurance company, or any foreign corporation of which all 
the capital stock, except directors’ qualifying shares, is owned by one (1) 
or more of the above-named organizations, shall not be considered to be 
transacting or engaging in business in this state by reason of carrying 
on in this state any of the following activities if the organization is not 
organized under the laws of this state and does not maintain a place of 
business within this state: 

(1) The acquisition or making of loans, or participation or interests 
therein, secured by deeds of trust, mortgages, or mortgage notes on real 
property situated in Arkansas pursuant to commitment agreements or 
arrangements made prior to or following the origination or creation of 
the loans; 

(2) The making, directly or through or in participation with national 
or state banks having their banking offices in this state or other 
Arkansas concerns engaged within this state in the business of making 
or servicing such loans, of loans secured by such mortgages or mortgage 
notes, or loans secured by assignments or pledges of obligations secured 
by such mortgages or mortgage notes; 

(3) The ownership, modification, renewals, extensions, transfers, or 
foreclosure of those loans, mortgages, or mortgage notes, or the accep- 
tance of substitute or additional obligators thereon; 

(4) The maintenance of bank accounts in national or state banks 
having their banking offices within this state in connection with the 
collection or servicing of those loans, mortgages, or mortgage notes; 

(5) The maintenance of depositary or pledge-holder agreements or 
arrangements with national or state banks having their banking offices 
within this state in connection with the taking of assignments or 
pledges of such loans, mortgages, or mortgage notes; 

(6) The making, collection, and servicing of those loans, mortgages, 
or mortgage notes directly or through an Arkansas concern engaged in 
the business within this state of servicing real estate loans; 

(7) The taking of deeds to the mortgaged property for a reasonable 
period of time either in lieu of foreclosure or for the purpose of 
transferring title either to the Federal Housing Administration or to the 
Department of Veterans Affairs as the insurer or guarantor; 

(8) The acquisition of title to real property for a reasonable period of 
time under foreclosure sale or from the owner in lieu of foreclosure; 

(9) The management, rental, maintenance, and sale, or the operat- 
ing, maintaining, renting, or otherwise dealing with, selling, or dispos- 
ing of real property acquired under foreclosure sale or by agreement in 
lieu thereof; 

(10) The maintaining or defending of any actions or suits relating to 
those loans, deeds of trust, mortgages, mortgage notes, agreements, or 
other arrangements or activities referred to herein or incidental 
thereto; and 
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(11) The physical inspection and appraisal of real property in Arkan- 
sas as security for mortgage notes or mortgages and negotiations for 
those loans. 


History. Acts 1989, No. 947, § 2. 


4-31-202. Activities as fiduciary, trustee, or agent of trust. 


(a) The following shall likewise not be considered to be transacting or 
engaging in business in this state: 

(1) The acquisition or making of loans or participation or interest 
therein which is secured by mortgages or mortgage notes on real 
property located in this state; or 

(2) The doing of any or all the other acts or things with respect 
thereto enumerated in this subchapter by: 

(A) Any such bank, trust company, or any foreign corporation 
when acting as fiduciary, trustee, or agent of any trust, whether 
testamentary or inter vivos, including foundations and trusts estab- 
lished for the purpose of funding pension, profit-sharing, or employee 
benefit plans; 

(B) An endowed institution, foundation, or eleemosynary corpora- 
tion; 

(C) Any corporation chartered under the laws of another state as a 
group insurance and annuity association and engaged in the business 
of insurance, annuities, pensions, and retirement plans for any group 
of persons, educational institutions, and others; or 

(D) Any foreign corporation all the capital stock of which, except 
directors’ qualifying shares, is owned by one (1) or more of the entities 
referred to in subdivisions (a)(2)(A)-(C) of this section. 

(b) Any foreign corporation when so acting as fiduciary, trustee, or 
agent and any such trust, endowed institution, foundation, eleemosy- 
nary corporation, or group insurance and annuity association shall be 
entitled to all the rights, privileges, and exceptions set forth in this 
subchapter. 


History. Acts 1989, No. 947, § 3. 


4-31-203. Extent of benefits and application of subchapter. 


(a) Nothing in this subchapter shall be construed as limiting the 
benefits and application of this subchapter to loans insured or guaran- 
teed by the Federal Housing Administration, the Department of Veter- 
ans Affairs, or any other governmental agency or department. 

(b) The benefits of this subchapter shall extend to and include all 
loans or participations or interests therein secured by mortgages or 
mortgage notes on real property situated in Arkansas, whether or not 
insured or guaranteed. 

(c) Nothing in this subchapter shall be construed to permit any 
foreign corporation to do business in violation of the small loan law of 
the State of Arkansas nor of the laws of Arkansas governing the 
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organization and operation of building and loan associations or societ- 
ies, or savings and loan associations or societies, or any insurance 
company, nor to limit the authority of foreign corporations authorized to 
do unlimited business under the general laws of Arkansas, or to qualify 
to be so authorized. 


History. Acts 1989, No. 947, § 1. 


4-31-204. Actions — Service of process — Venue. 


(a)(1) Any bank, trust company, foreign mutual savings bank, pen- 
sion fund, foreign mutual savings fund society, mutual banking asso- 
ciation, foreign insurance company, or any other type of organization 
defined in this subchapter and investing funds in Arkansas may sue or 
be sued within this state in relation to such mortgages or deeds of trust 
on real properties, securities, or debts, and service of process may be 
performed by service upon any custodian or agent appointed within the 
state. 

(2) If no custodian or agent has been appointed, the bank, trust 
company, foreign mutual savings bank, pension fund, foreign mutual 
savings fund society, mutual banking association, foreign insurance 
company, or other type of organization may be served with process 
under § 4-20-113. 

(b) The venue of an action under subsection (a) of this section is: 

(1) In the county of the residence of a plaintiff; or 

(2) If a subject of the action is land, in the county in which any part 
of the land is located. 


History. Acts 1989, No. 947, § 4; 2009, 
No. 814, § 3. 


4-31-205. Taxes. 


(a) No corporation, institution, or entity coming under the provisions 
of this subchapter and confining its business operations in Arkansas 
within the limits herein provided shall be required to qualify to do 
business in this state by filing its charter in the office of the Secretary 
of State or to pay any tax or fee required to be paid by foreign 
corporations under any law of this state. 

(b) However, the exemption shall not include: 

(1) Ad valorem taxes assessed against any real property which the 
corporation, institution, or entity may own in the State of Arkansas; 

(2) Arkansas income, franchise, and privilege tax which may result 
from the sale, ownership, or control after acquisition of the property by 
foreclosure, or acquisition in lieu of foreclosure, either by virtue of the 
value of the specific piece of property so foreclosed or to which title is 
taken in lieu of foreclosure, or by virtue of the rental or other income 
realized from the property; or 

(3) Arkansas income taxes which may be levied upon financial 
institutions pursuant to § 26-51-1401 et seq. 
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History. Acts 1989, No. 947, § 5; 1995, 
No; 495, 8: 2: 
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4-31-302 


SUBCHAPTER 3 — SERVICE AS FIDUCIARY 


SECTION. 
4-31-301. Intent. 
4-31-302. Definitions. 


Effective Dates. Acts 1991, No. 402, 
§ 6: Mar. 8, 1991. Emergency clause pro- 
vided: “It is hereby found and determined 
by the General Assembly that the recipro- 
cal authority for foreign banks and trust 
companies to act as fiduciaries within the 
State of Arkansas was inadvertently re- 
pealed by the enactment of the Arkansas 
Business Corporation Act of 1987; that 


SECTION. 
4-31-303. Appointment authorized. 


until this Act becomes effective the au- 
thority of foreign banks and trust compa- 
nies to act as fiduciaries within this State 
is questionable. Therefore, an emergency 
is declared to exist and this Act being 
immediately necessary for the preserva- 
tion of the public peace, health and safety 
shall be in full force and effect from and 
after its passage and approval.” 


this Act reenacts such authority; and that 


4-31-301. Intent. 


The General Assembly has determined that Acts 1979, No. 118 
[repealed], authorized foreign banks and trust companies to act as 
fiduciaries within this state if the state under which they were 
organized and have their principal office grants reciprocal authority to 
Arkansas banks and trust companies, and that such authority was 
inadvertently repealed by the Arkansas Business Corporation Act of 
1987, § 4-27-101 et seq. It is the intent of this section and §§ 4-31-302 
and 4-31-3038 to reestablish that reciprocal authority and to ratify any 
transactions that have occurred since the enactment of the Arkansas 
Business Corporation Act of 1987, § 4-27-101 et seq., and which would 
have been valid under Acts 1979, No. 118 [repealed]. 


History. Acts 1991, No. 402, § 1. 


4-31-302. Definitions. 


For purposes of this section and §§ 4-31-301 and 4-31-303, “foreign 
bank or trust company with fiduciary powers” means a bank or trust 
company organized under the laws of and having its principal office in 
the District of Columbia or any territory or state of the United States 
other than the State of Arkansas, and any national bank having its 
principal office in the District of Columbia or a territory or another 
state, which bank or trust company is empowered to act as a fiduciary. 


History. Acts 1991, No. 402, § 2. 
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4-31-303. Appointment authorized. 


Any foreign bank or trust company with fiduciary powers may be 
appointed and may serve in the State of Arkansas as trustee of a 
personal or corporate trust, executor, administrator, guardian of the 
estate, or in any other fiduciary capacity, whether the appointment is by 
will, deed, agreement, declaration, indenture, court order, or decree, or 
otherwise, when and to the extent that the District of Columbia, 
territory, or other state in which the foreign bank or trust company is 
organized and has its principal office grants such fiduciary authority to 
a bank or trust company organized under the laws of and having its 
principal office in the State of Arkansas, or to a national bank having its 


principal office in the State of Arkansas. 


History. Acts 1991, No. 402, § 2. 


SUBCHAPTER 4 — Fininc PROCEDURE FOR FOREIGN BusINEss TRUSTS 


SECTION. 
4-31-401. Definition. 

4-31-402. Filing requirements. 
4-31-403. Applicability of law. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 

Acts 2007, No. 646, § 14: July 1, 2007. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that business 
entities are presently paying different fees 
for similar services from the Secretary of 
State; that this act will alleviate any un- 
due hardship to any entity by standardiz- 


4-31-401. Definition. 


SECTION. 

4-31-404. Discontinuing trust business. 
4-31-405. Merger or consolidation. 
4-31-406. Filing fees. 


ing business and commercial filing feas; 
and that this act is immediately necessary 
to aid the recordkeeping and accounting 
functions of the Secretary of State and 
should take effect at the beginning of the 
state’s fiscal year. Therefore, an emer- 
gency is declared to exist and this act 
being necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on July 1, 2007.” 


For purposes of this subchapter, “business trust” means a foreign 
unincorporated association or trust created by an instrument under 
which property is held and managed by trustees for the benefit and 
profit of such persons as are or may become the holders of a transferable 
certificate evidencing beneficial interest in the trust. 


History. Acts 1999, No. 1366, § 1. 


4-31-402. Filing requirements. 


(a)(1) A business trust, for the purpose of this subchapter, shall be 
foreign. 3 
(2) A foreign business trust includes every foreign business trust. 
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(b) Any foreign business trust desiring to transact business in this 
state shall deliver to the Secretary of State: 

(1) A form provided by the Secretary of State’s office or an executed 
copy of the articles, declaration of trust, or trust agreement by which 
the trust was created and all amendments thereto, or a true copy 
thereof certified to be such by a trustee of the trust before a notary or 
by a public official of another state territory or country in whose office 
an executed copy thereof is on file; 

(2) A verified list of the names, residences, and post office addresses 
of its trustees; 

(3) An affidavit setting forth its assumed business name, if any; and 

(4) A foreign business trust shall deliver to the Secretary of State the 
location of its principal office, the information required by § 4-20- 
105(a), and its irrevocable consent to service of process duly signed by 
a majority of its trustees to bind the business trust by such irrevocable 
consent. 

(c) When a foreign business trust has complied with the delivery 
requirements as provided in this section, the Secretary of State, after 
determining that all requirements have been met, shall file the deliv- 
ered documents of foreign business trusts and the foreign business 
trusts may thereupon commence business. 

(d) Upon the filing of the form provided by the Secretary of State or 
the copy of articles, declaration of trust, or trust agreement and the 
payment of a filing fee in compliance with the laws of the State of 
Arkansas, the Secretary of State shall issue to the trustee named in the 
form or articles, declaration of trust, or trust agreement, a certificate 
showing that the declaration of trust has been on file in the office, 
whereupon such association shall be authorized to transact business in 
this state provided that all other applicable laws have been followed. 

(e)(1) The articles, declaration of trust, or trust agreement by which 
any foreign business trust was created may be amended in the manner 
specified therein or in such manner as is valid under the law applicable 
to the foreign business trust. 

(2) Provided, that no amendment shall be legally effected in the state 
until a copy thereof has been filed with the Secretary of State. 


History. Acts 1999, No. 1866, § 2; 
2007, No. 638, § 28. 


4-31-403. Applicability of law. 


(a) Any foreign business trust shall be subject to such applicable 
provisions of law from time to time in effect with respect to foreign 
corporations doing business in Arkansas. 

(b) These shall include, without limitation, applicable provisions of 
law as relate to the issuance of securities, filing the required statements 
or reports, service of process, general grants of power to act, with- 
drawal, right to sue and be sued, limitation of individual liability of 
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shareholders, and rights to acquire, mortgage, sell, lease, operate, and 
otherwise deal in or with real and personal property. 


History. Acts 1999, No. 1366, § 3. 


4-31-404. Discontinuing trust business. 


(a) Any foreign business trust that desires to withdraw from or 
discontinue doing trust business shall furnish to the Secretary of State 
satisfactory evidence of its release and discharge from all obligation 
undertaken by it and after the foreign business trust has furnished that 
evidence to the Secretary of State, the Secretary of State shall with- 
draw any authority to do a trust business previously issued to that 
foreign business trust, and thereafter the foreign business trust shall 
not be permitted to use and shall not undertake the administration of 
any trust business in the State of Arkansas. 

(b) No person may transact or conduct business within the state 
under any articles, declaration of trust, or trust agreement without first 
complying with the provisions and requirements of this subchapter, and 
no person organized to do business under any articles, declaration of 
trust, or trust agreement may offer to sell, barter, or exchange any unit, 
share, contact, notes, bond, mortgage, oil or mineral lease, or other 
securities, without first having to comply with the provisions and 
requirements of this subchapter. 


History. Acts 1999, No. 1366, § 4. 


4-31-405. Merger or consolidation. 


(a)(1) Pursuant to an agreement of merger or consolidation, a foreign 
business trust may merge or consolidate with or into one (1) or more 
foreign business trusts or other business entities formed or organized or 
existing under the laws of the state or any other state or the United 
States or any foreign country or other foreign jurisdiction, with the 
foreign business trust or other business entity, as the agreement shall 
provide, being the surviving or resulting business trust or other 
business entity unless otherwise provided in the governing instrument 
of a foreign business trust. 

(2) A merger or consolidation shall be approved by each business 
trust which is to merge or consolidate by all of the trustees and the 
beneficial owners of the business trust. 

(b)(1) If a business trust is merging or consolidating under this 
section, the business trust or other business entity surviving or result- 
ing in or from the merger or consolidation shall file a certificate of 
merger or consolidation in the office of the Secretary of State. 

(2) The certificate of merger or consolidation shall state: 

(A) The name and jurisdiction of formation or organization of each 
of the business trusts or other business entities which are to merge or 
consolidate; 
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(B) That an agreement of merger or consolidation has been ap- 
proved and executed by each of the business trusts or other business 
entities which are to merge or consolidate; 

(C) The name of the surviving or resulting business trust or other 
business entity; 

(D)G) The future effective date or time, which shall be a date or 
time certain, of the merger or consolidation if it is not to be effective 
upon the certificate of merger or consolidation. 

(ii) The effective date can be no later than ninety (90) days after 
the filing of the original documents; 

(EK) That the executed agreement of merger or consolidation is on 
file at the principal place of business of the surviving or resulting 
business trust or other business entity and shall state the address 
thereof; 

(F) That a copy of the agreement of merger or consolidation will be 
furnished by the surviving or resulting business trust or other 
business entity on request and without cost to any beneficial owner of 
any business trust or any person holding an interest in any other 
business entity which is to merge or consolidate; and 

(G) If the surviving or resulting entity is not a business trust or 
other business entity formed or organized or existing under the laws 
of the State of Arkansas, that the surviving or resulting entity has 
filed a statement appointing an agent for service of process under 
§ 4-20-112 and may be served with process under § 4-20-113 if the 
surviving or resulting entity fails to appoint or maintain a registered 
agent for service of process. 

(c) Unless a future effective date or time is provided in a certificate of 
merger or consolidation, in which event a merger or consolidation shall 
be effective at any such future effective date or time, a merger or 
consolidation shall be effective upon the filing in the office of the 
Secretary of State of a certificate of merger or consolidation. 

(d) Acertificate of merger or consolidation shall act as a certificate of 
cancellation for a foreign business trust which is not the surviving or 
resulting entity in the merger or consolidation. 

(e) When any merger or consolidation shall have become effective 
under this section, for all purposes of the laws of the state, all of the 
rights, privileges, and powers of each of the business trusts and other 
business entities that have merged or consolidated, and all property, 
real, personal, and mixed, and all debts due to any business trusts and 
other business entities, as well as all other things and causes of action 
belonging to each of the business trusts and other business entities, 
shall be vested in the surviving or resulting business trust or other 
business entity, and shall thereafter be the property of the surviving or 
resulting business trust or other business entity as they were of each of 
the business trusts and other business entities that have merged or 
consolidated, and the title to any real property vested by deed or 
otherwise, under the laws of the state, in any of the business trusts and 
other business entities, shall not revert or be in any way impaired by 
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reason of this chapter, but all rights of creditors and all liens upon any 
property of any of the business trusts and other business entities shall 
be preserved unimpaired, and all debts, liabilities, and duties of each of 
the business trusts and other business entities that have merged or 
consolidated shall thenceforth attach to the surviving or resulting 
business trust or other business entity and may be enforced against it 
to the same extent as if debts, liabilities, and duties had been incurred 
or contracted by it. 


History. Acts 1999, No. 1366, § 5; 
2009, No. 814, § 4. 


4-31-406. Filing fees. 


(a) The Secretary of State shall collect the following fees when the 
documents described in this subsection are delivered to him or her for 
filing: 


DOCUMENT FEE 
(1)iie Articles, df: business: trustuie wean he eee te eee $300.00 
(2) Amendment of articles of business trust.................. 300.00 
(3) ee [Articlestofimergerty {ee ee) ee a a eae 100.00 
(4) CATTICLESTOrCISSOLULION sim. cs see everett re een ee ee 300.00 
(5) Application for amended certificate of authority......... 300.00 
(6) Application for certificate of withdrawal .................. 300.00 
Any other document required or permitted to be filed 
Cis: aby thisesubchaptergus: tam etases. ee os neo wee ee ee 25.00 


(b)(1) The Secretary of State shall collect a fee of twenty-five dollars 
($25.00) each time process is served on him or her under this subchap- 
ter. 

(2) The party to a proceeding causing service of process is entitled to 
recover the process fee as costs if the party prevails in the proceeding. 

(c) The Secretary of State shall collect the following fees for copying 
and certifying the copy of any filed document relating to a domestic or 
foreign business trust: 

(1) Fifty cents (50¢) a page for copying; and 

(2) Five dollars ($5.00) for the certificate. 


History. Acts 1999, No. 13866, § 6; DOCUMENT FEE 
2007, No. 638, § 29; 2007, No. 646, § 4. (1) Articles of business trust...... $300.00 
A.C.R.C. Notes. This section is set out 
above as amended by Acts 2007, No. 638, 
§ 29, effective September 1, 2007. Subdi- change of registered agent or 
vision (a) of this section was also amended registered office, or both ....... No Fee 
by Acts 2007, No. 646, § 4toread: “The (3) Agent’s statement of resigna- 
Secretary of State shall collect the follow- 
ing fees when the documents described in 
this subsection are delivered to him or her (4) Amendment of articles of 
for filing: DUSINESS: (rust .i. ae ams yet eae 300.00 


(2) Business trust’s statement of 
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(5) Articles of mergertsIA0 4. 100.00 WN LULTELEA WEL Lay ss ve daaee ns os 300.00 
(6) Articles of dissolution ........... 300.00 (9)Any other document required 
(7) Application for amended cer- or permitted to be filed by 
CITC ALO COL ULNOLILY hoes cacack osu: 300.00 LOISSSUDCD AD CCl tia: Mears 25.00” 
(8) Application for certificate of 
CHAPTER 32 


SMALL BUSINESS ENTITY TAX PASS THROUGH ACT 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. FORMATION. 


3. RELATIONS OF MemBersS AND Manacers To Persons DEALING WITH THE LimtTeD LIABILITY 


COMPANY. 


. Ricuts AND Duties oF MEMBERS AND MANAGERS. 


4 

5. FINANCE. 

6. DiIsTRIBUTIONS AND WITHDRAWAL. 

7. OWNERSHIP AND TRANSFER OF PROPERTY. 

8. ADMISSION AND WITHDRAWAL OF MEMBERS. 
9. DISSOLUTION. 

10. Foreicn Limitep Liasitiry ComPANIEs. 


11. Surrs By AND AGAINST THE LimrTreD LiaBILiry CoMPANY. 


12. CONVERSION AND MERGER. 
13. MISCELLANEOUS. 


14. Mepicat or DentTAL Limited LiaBitity CoMPANY. 


Effective Dates. Acts 1993, No. 1003, 
§ 1318: April 12, 1993. Emergency clause 
provided: “It is hereby found and deter- 
mined by the Seventy-Ninth General As- 
sembly that there is a public need for 
adoption of this Act, and that the immedi- 


ate passage of this Act is necessary. There- 
fore, an emergency is hereby declared to 
exist and this Act shall be in full force and 
effect from and after its passage and ap- 
proval.” 


RESEARCH REFERENCES 


Am. Jur. 51 Am. Jur. 2d, Limited Li- 
ability Cos., § 1 et seq. 

Ark. L. Notes. Beard, The Small Busi- 
ness Tax Entity Pass Through Act—The 
Birth of a Duck, 1993 Ark. L. Notes 15. 

Goforth, The Arkansas Limited Liabil- 
ity Company: A Call for Clarification, 1994 
Ark. L. Notes 19. 

Goforth, Limited Liability Partner- 
ships: Does Arkansas Need Another Form 
of Business Enterprise?, 1995 Ark. L. 
Notes 57. 

Goforth, An Update on Arkansas Lim- 
ited Liability Companies: New Tax Regu- 


lations and New State Laws, 1997 Ark. L. 
Notes 11. 

Ark. L. Rev. Matthews, The Arkansas 
Limited Liability Company: A New Busi- 
ness Entity is Born, 46 Ark. L. Rev. 791. 

C.J.S. 54 C.J.S., Limited Liability Cos., 
§ 1 et seq. 

U. Ark. Little Rock L.J. Note, Limited 
Liability Companies in Arkansas: The 
Knowns and the Unknowns, 16 U. Ark. 
Little Rock L.J. 27. 


4-32-101 
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SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

4-32-101. 
4-32-102. 
4-32-1083. 
4-32-104. 
4-32-1085. 


Title. 
Definitions. 
Name. 


Reservation of name. 
[Repealed.] 


Effective Dates. Acts 1997, No. 479, 
§ 16: March 13, 1997. Emergency clause 
provided: “It is hereby found and deter- 
mined by the General Assembly of the 
State of Arkansas that the limited lability 
company statute and other acts relating to 
pass through entities and related laws 
need amending in order to better reflect 
the intent and operation of those laws as 
originally drafted and to be consistent 
with current trends. Therefore an emer- 
gency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health and 
safety shall become effective on the date of 
its approval by the Governor. If the bill is 
neither approved nor vetoed by the Gov- 
ernor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto. Notwithstanding the foregoing, 
SECTION 10 of this act (§ 4-32-802(c)) 
shall only apply to limited liability compa- 
nies in exsitence [sic] on the effective date 
of this act in the event an election is made 
with the Secretary of State to have this 
provision apply; otherwise, the original 
§ 4-32-802(c) shall apply to limited la- 
bilty companies existing on the effective 
date of this act.” 


4-32-101. Title. 


SECTION. 

4-32-106. Nature of business — Powers. 
4-32-107. [Repealed.] 

4-32-108. Use of fictitious names. 
4-32-109. Registered name. 


Acts 1999, No. 1528, § 18: Apr. 15, 
1999. Emergency clause provided: “It is 
hereby found and determined by the 
Eighty-second General Assembly that the 
Small Business Entity Tax Pass Through 
Act and the Revised Limited Partnership 
Act of 1991 and other related acts and 
related laws need amending in order to 
better reflect the intent and operation of 
those laws. Therefore, an emergency is 
declared to exist and this act being imme- 
diately necessary for the preservation of 
the public peace, health and safety shall 
become effective on the date of its ap- 
proval by the Governor. If the bill is nei- 
ther approved nor vetoed by the Governor, 
it shall become effective on the expiration 
of the period of time during which the 
Governor may veto the bill. If the bill is 
vetoed by the Governor and the veto is 
overridden, it shall become effective on 
the date the last house overrides the veto. 
Notwithstanding the foregoing, Section 4 
of this act shall only apply to limited 
lability companies in existence on the 
effective date of this act in the event an 
election is made with the Secretary of 
State to have this provision apply; other- 
wise, the original § 4-32-802, as 
amended, shall apply to limited lability 
companies existing on the effective date of 
this act.” 

Acts 2007, No. 638, § 70: Sept. 1, 2007. 


This chapter shall be known and may be cited as the “Small Business 


Entity Tax Pass Through Act”. 


History. Acts 19938, No. 1008, § 101. 
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RESEARCH REFERENCES 


Ark. L. Rev. A License to Lie, Cheat, U. Ark. Little Rock L. Rev. Goforth, 
and Steal? Restriction or Elimination of Why Arkansas Should Adopt the Revised 
Fiduciary Duties in Arkansas Limited Li- Uniform Limited Liability Company Act, 
ability Companies, 60 Ark. L. Rev. 643. 30 U. Ark. Little Rock L. Rev. 31. 

Comment, Corporate Pre-Organization 
Liability in an LLC World, 61 Ark. L. Rev. 

301. 


4-32-102. Definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Articles of organization” means articles filed under § 4-32-201, 
and those articles as amended and restated; 

(2) “Corporation” means a corporation formed under the laws of any 
state or foreign country, including professional corporations or associa- 
tions; 

(3) “Court” includes every court having jurisdiction in the case; 

(4) “Event of dissociation” means an event that causes a person to 
cease to be a member as provided in § 4-32-802; 

(5) “Foreign limited liability company” means an organization that 
is: 

(A) An unincorporated association; 

(B) Organized under laws of a state other than the laws of this 
state, or under the laws of any foreign country; 

(C) Organized under a statute pursuant to which an association 
may be formed that affords to each of its members limited liability 
with respect to the liabilities of the entity; and 

(D) Not required to be registered or organized under any statute of 
this state other than this chapter; 

(6) “Limited liability company” or “domestic limited lability com- 
pany” means an organization formed under this chapter; 

(7) “Limited lability company interest” or “interest in the limited 
liability company” means the interest that can be assigned under 
§ 4-32-704 and charged under § 4-32-705; 

(8) “Limited partnership” means a limited partnership formed under 
the laws of any state or foreign country; 

(9) “Manager” or “managers” means, with respect to a limited 
liability company that has set forth in its articles of organization that it 
is to be managed by managers, the person or persons designated in 
accordance with § 4-32-401; 

(10) “Member” or “members” means a person or persons who have 
been admitted to membership in a limited liability company as provided 
in § 4-32-801 and who have not ceased to be members as provided in 
§ 4-32-802; 

(11) “Operating agreement” means the written agreement which 
shall be entered into among all of the members as to the conduct of the 
business and affairs of a limited liability company; 

(12) “Person” means an individual, a general partnership, a limited 
partnership, a domestic or foreign limited lability company, a trust, an 
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estate, an association, a corporation, a custodian, a nominee and other 
individual entity in its own or representative capacity, or any other 
legal entity; 

(13) “Professional service” means any type of professional service 
which may be legally performed only pursuant to a license or other 
legally mandated personal authorization. For example: the personal 
service rendered by certified public accountants, architects, engineers, 
dentists, doctors, and attorneys at law; and 

(14) “State” means a state, territory, or possession of the United 
States, the District of Columbia, or the Commonwealth of Puerto Rico. 


History. Acts 1993, No. 1008, § 102. 
RESEARCH REFERENCES 


Ark. L. Rev. Matthews, The Arkansas 
Limited Liability Company: A New Busi- 
ness Entity is Born, 46 Ark. L. Rev. 791. 


4-32-103. Name. 


(a) The name of each limited liability company as set forth in its 
articles of organization must contain the words “Limited Liability 
Company” or “Limited Company” or the abbreviations “L.L.C.”, “L.C.”, 
“LLC”, or “LC”. The word “Limited” may be abbreviated as “Ltd.” and 
the word “Company” may be abbreviated as “Co.”. 

(b) A limited liability company name must be distinguishable upon 
the records of the Secretary of State from: 

(1) The name of any limited lability company, limited partnership, 
or corporation existing under the laws of this state or authorized to 
transact business in this state; or 

(2) Any name reserved under § 4-32-104. 

(c) The provisions of subsection (b) of this section shall not apply if 
the applicant files with the Secretary of State a certified copy of a final 
decree of a court of competent jurisdiction establishing the prior right of 
the applicant to the use of the name in this state. 

(d) The name of a limited liability company which performs profes- 
sional service shall in addition contain the words “Professional Limited 
Liability Company” or “Professional Limited Company” or the abbre- 
viations “P.L.L.C.”, “P.L.C.”, “PLLC”, “PLC”, and the words “Limited” 
and “Company” may be abbreviated as “Ltd.” or “Co.” and may not 
contain the name of any person who is not a member, except that the 
name of a former member or member of a predecessor organization may 
continue to be included in the name. 


History. Acts 1993, No. 1008, § 108; 
1997, No. 479, §§ 1, 11; 1999, No. 1528, 
seh 
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4-32-104. Reservation of name. 


(a) The exclusive right to use a name may be reserved by: 

(1) Any person intending to organize a limited liability company and 
to adopt that name; 

(2) Any limited lability company or any foreign limited liability 
company registered in this state that intends to adopt that name; 

(3) Any foreign limited liability company intending to register in this 
state and to adopt that name; or 

(4) Any person intending to organize a foreign limited liability 
company and to have it registered in this state and to adopt that name. 

(b) The reservation shall be made by filing with the Secretary of 
State an application, executed by the applicant, to reserve a specified 
name. If the Secretary of State finds that the name is available for use 
by a domestic or foreign limited liability company, the Secretary of 
State shall reserve the name of the exclusive use of the applicant for a 
period of one hundred twenty (120) days from and after the date the 
application is filed with the Secretary of State. 

(c) The holder of a reserved limited liability company name may 
renew the reservation for two (2) successive periods of one hundred 
twenty (120) days each from the date of the first renewal. 

(d) The right to the exclusive use of a reserved name may be 
transferred to another person by filing with the Secretary of State a 
notice of the transfer, executed by the applicant for whom the name was 
reserved, and specifying the name to be transferred and the name and 
address of the transferee. The transfer shall not extend the term during 
which the name is reserved. 


History. Acts 1993, No. 1003, § 104. 


4-32-105. [Repealed.] 


Publisher’s Notes. This section, con- Acts 2007, No. 638, § 30. The section was 
cerning registered office, registered agent, derived from Acts 1993, No. 1003, § 105. 
and service of process, was repealed by 


4-32-106. Nature of business — Powers. 


(a) A limited liability company may be organized under this chapter 
for any lawful purpose, including the performance of professional 
services and related activities. If the purpose for which a limited 
liability company is organized or its activities make it subject to a 
special provision of law, the limited liability company shall also comply 
with that provision. 

(b) A limited liability company shall possess and may exercise all 
powers and privileges granted by this chapter or by any other law or by 
its operating agreement, together with any powers incidental thereto, 
so far as such powers and privileges are necessary or convenient to the 
conduct, promotion, or attainment of the business, purposes, or activi- 
ties of the limited liability company. 
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History. Acts 1993, No. 1003, § 106. 
4-32-107. [Repealed.] 


Publisher’s Notes. This section, con- Acts 2007, No. 638, § 31. The section was 
cerning service of process, was repealed by derived from Acts 1993, No. 1003, § 107. 


4-32-108. Use of fictitious names. 


(a) No limited lability company, domestic or foreign, shall conduct 
any business in this state under a fictitious name unless it first files 
with the Secretary of State a form supplied or approved by the 
Secretary of State giving the following information: 

(1) The fictitious name under which business is being or will be 
conducted by the applicant limited lability company; 

(2) A brief statement of the character of business to be conducted 
under the fictitious name; and 

(3) The name of the limited liability company, the state of organiza- 
tion, and location, giving the city and street address, of the registered 
office in the state of the applicant limited liability company. 

(b) Each such form shall be executed, without verification, in dupli- 
cate and filed with the Secretary of State. The Secretary of State shall 
retain one (1) counterpart; and the other counterpart, bearing the file 
marks of the Secretary of State, shall be returned to the limited lability 
company. However, the Secretary of State shall not accept such filing if 
the proposed fictitious name is the same as, or confusingly similar to, 
the name of any domestic corporation, limited liability company, limited 
partnership, limited liability partnership or any other entity registered 
with the Secretary of State, or any foreign entity authorized to do 
business in the state or any name reserved or registered under 
8§ 4-27-402, 4-27-4038, 4-32-104, or 4-47-109. 

(c) Copies of such filed forms, certified by the respective filing 
officers, shall be admitted in evidence where the question of filing may 
be material. 

(d) If, after a filing under this section, the applicant limited liability 
company is dissolved, or, being a foreign limited lability company, 
surrenders or forfeits its rights to do business in Arkansas or, whether 
a domestic or foreign limited liability company, ceases to do business in 
Arkansas under the specified fictitious name, such limited lability 
company shall be obligated to file with the Secretary of State a 
cancellation of its privilege hereunder. If such cancellation is not filed, 
the Secretary of State, upon satisfactory evidence, may cancel such 
privilege. 

(e) If a limited liability company which has not filed under this 
section has heretofore or shall hereafter become a party to any contract, 
deed, conveyance, assignment, or instrument of encumbrance in which 
such limited liability company is referred to exclusively by a fictitious 
name, the obligations imposed upon the limited lability company 
under said instrument and the right sought to be conferred upon third 


341 SMALL BUSINESS ENTITY TAX PASS THROUGH ACT 4-32-109 


parties thereunder may be enforced against it, but the rights accruing 
to the limited liability company under said instrument may not be 
enforced by the limited liability company in the courts of this state until 
it complies with this section and pays to the Treasurer of State a civil 
penalty of three hundred dollars ($300), and in any suit by a limited 
liability company upon an instrument which identified it exclusively by 
a fictitious name, the limited liability company shall be required to 
allege compliance with this section. 

(f) Compliance with this section does not give a limited liability 
company an exclusive right to the use of the fictitious name, and the 
registration of a fictitious name under this section will not bar the use 
of the same name as the name of any domestic entity or any foreign 
entity authorized to do business in this state, but this chapter is not 
intended to bar any aggrieved party in such a situation from applying 
for equitable relief under principles of fair trade law. 


History. Acts 1999, No. 1528, § 1; partnerships in Sections 1, 3 and 5 of this 
2007, No. 15, § 3. act [codified as §§ 4-32-108, 4-43-108, 

Publisher’s Notes. Acts 1999, No. 4-42-707] shall not be applicable to any 
1528, § 9, provided: “The fictitious name name for which an assumed name filing 
provisions for limited liability companies, has been made under § 4-70-2083 prior to 
limited partnerships, and limited liability _ the effective date of this act.” 


4-32-109. Registered name. 


(a) A foreign limited lability company may register its name, if the 
name is distinguishable upon the records of the Secretary of State from 
the names of any limited liability company, limited partnership, part- 
nership, or corporation existing under the laws of this state or autho- 
rized to transact business in this state. 

(b) A foreign limited liability company registers its name by deliver- 
ing it to the Secretary of State for filing an application: 

(1) Setting forth its name, or its name with any addition required by 
§ 4-32-1038, the state or country and date of its formation, and a brief 
description of the nature of the business in which it is engaged; and 

(2) Accompanied by a certificate of existence or a document of similar 
import from the state or country in which it was formed. 

(c) The name is registered for the applicant’s exclusive use upon the 
effective date of the application. 

(d)(1) A foreign limited liability company whose registration is effec- 
tive may renew the registration for successive years by delivering to the 
Secretary of State for filing a renewal application, which complies with 
the requirements of subsection (b) of this section, between October 1 
and December 31 of the preceding year. 

(2) The renewal application when filed renews the registration for 
the following calendar year. 

(e)(1) A foreign limited liability company whose registration is effec- 
tive may thereafter qualify as a foreign limited liability company under 
the registered name or consent in writing to the use of that name by a 
limited liability company thereafter incorporated under this chapter, or 
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by another foreign limited liability company thereafter authorized to 
transact business in this state. 

(2) The registration terminates when the domestic limited liability 
company is incorporated or the foreign limited liability company 
qualifies or consents to the qualification of another foreign limited 
hability company under the registered name. 


History. Acts 2001, No. 830, § 1. 
RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of sembly, Business Law, 24 U. Ark. Little 
Legislation, 2001 Arkansas General As- Rock L. Rev. 407. 


SUBCHAPTER 2 — FORMATION 


SECTION. SECTION. 

4-32-201. Formation. 4-32-204. Execution of documents. 

4-32-202. Articles of organization. 4-32-205. Filing with Secretary of State. 

4-32-203. Amendment of articles of orga- 4-32-206. Effect of delivery or filing of 
nization — Restatement. articles of organization. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


RESEARCH REFERENCES 


Am. Jur. 51 Am. Jur. 2d, Limited Li- C.J.S. 54 C.J.S., Limited Liability Cos., 
ability Cos., § 1 et seq. § 1 et seq. 

Ark. L. Notes. Beard, The Small Busi- 
ness Tax Entity Pass Through Act—The 
Birth of a Duck, 1993 Ark. L. Notes 15. 


4-32-201. Formation. 


One (1) or more persons may form a limited lability company by 
signing or causing to be signed articles of organization and delivering 
the signed articles to the Secretary of State for filing. The person or 
persons who sign the articles of organization causing the formation of a 
limited liability company need not be members of the limited lability 
company at the time of formation or after formation has occurred. 


History. Acts 1993, No. 10038, § 201. 
RESEARCH REFERENCES 


ALR. Construction and Application of Relating to Formation of Limited Liability 
Limited Liability Company Acts — Issues Company and Addition or Disassociation 
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of Members Thereto. 43 A.L.R.6th 611. 


4-32-202. Articles of organization. 


The articles of organization shall set forth: 

(1) A name for the limited liability company that satisfies the 
requirements of § 4-32-103; 

(2) The information required by § 4-20-105(a); and 

(3) If management of the limited liability company is vested in a 
manager or managers, a statement to that effect. 


History. Acts 1993, No. 1003, § 202; 
2001, No. 829, § 1; 2007, No. 638, § 32. 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of sembly, Business Law, 24 U. Ark. Little 
Legislation, 2001 Arkansas General As- Rock L. Rev. 407. 


4-32-203. Amendment of articles of organization — Restate- 
ment. 


(a) The articles of organization of a limited liability company may be 
amended by filing articles of amendment with the Secretary of State. 
The articles of amendment shall set forth: 

(1) The name of the limited liability company; 

(2) The date the articles of organization were filed; and 

(3) The amendment to the articles of organization. 

(b) The articles of organization may be amended in any respects as 
may be desired, so long as the articles of organization as amended 
contain only provisions that may be lawfully contained in articles of 
organization at the time of making the amendment. 

(c) Articles of organization may be restated at any time. Restated 
articles of organization shall be filed with the Secretary of State and 
shall be specifically designated as such in the heading and shall state 
either in the heading or in an introductory paragraph the limited 
liability company’s present name and, if it has been changed, all of its 
former names and the date of the filing of its articles of organization. 


History. Acts 1993, No. 1003, § 204. 


4-32-204. Execution of documents. 


(a) Unless otherwise provided in any other section of this chapter, 
any document required by this chapter to be filed with the Secretary of 
State shall be executed: 

(1) By any manager if management of the limited lability company 
is vested in one (1) or more managers; 

(2) By any member if management of the limited liability company is 
reserved to the members; 
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(3) If the limited liability company has not been formed, by the 
person or persons forming the limited liability company; or 

(4) If the limited liability company is in the hands of a receiver, 
trustee, or other court-appointed fiduciary, by that fiduciary. 

(b) The person executing the document shall sign it and state 
beneath or opposite his or her signature the person’s name and the 
capacity in which he or she signs. 

(c) The person executing the document may do so as an attorney-in- 
fact. Powers of attorney relating to the execution of the document need 
not be provided to or filed with the Secretary of State. 


History. Acts 1993, No. 1003, § 310. 


4-32-205. Filing with Secretary of State. 


(a) The original signed copy, together with a duplicate copy that may 
be either a signed, photocopied, or conformed copy of the articles of 
organization or any other document required to be filed pursuant to this 
chapter, shall be delivered to the Secretary of State. If the Secretary of 
State determines that the documents conform to the filing provisions of 
this chapter, the Secretary of State shall, when all required filing fees 
have been paid: 

(1) Endorse on each signed original and duplicate copy the word 
“filed” and the date and time of the document’s acceptance for filing; 

(2) Retain the signed original in the Secretary of State’s files; and 

(3) Return the duplicate copy to the person who filed it or the 
person’s representative. 

(b) If at the time any documents are delivered for filing, the Secre- 
tary of State is unable to make the determination required for filing by 
subsection (a) of this section, the documents are deemed to have been 
filed at the time of delivery if the Secretary of State subsequently 
determines that: 

(1) The documents as delivered conform to the filing provisions of 
this chapter; or 

(2) The documents have been brought into conformance within 
twenty (20) days after notification of nonconformance is given by the 
Secretary of State to the person who delivered the documents for filing 
or the person’s representative. 

(c) If the filing and determination requirements of this chapter are 
not satisfied within the time prescribed in subdivision (b)(2) of this 
section, the documents shall not be filed. 


History. Acts 1993, No. 1003, § 311. 


4-32-206. Effect of delivery or filing of articles of organization. 


(a) Unless a delayed effective date is recited in the articles of 
organization, a limited liability company is formed when the articles of 
organization are delivered to the Secretary of State for filing, even if the 
Secretary of State is unable at the time of delivery to make the 
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determination required for filing by § 4-32-1308. If the articles of 
organization, as delivered to the Secretary of State, do not conform to 
the filing provisions of this chapter and are not brought into confor- 
mance within the time period prescribed by § 4-32-1308, the existence 
of the limited liability company terminates at the end of such time 
period. 

(b) Each copy of the articles of organization stamped “filed” and 
marked with the filing date is conclusive evidence that all conditions 
precedent required to be performed by the organizers have been 
complied with and that the limited liability company has been legally 
organized and formed under this chapter. 


History. Acts 1993, No. 1003, § 203. 


SUBCHAPTER 3 — RELATIONS OF MEMBERS AND MANAGERS TO PERSONS 
DEALING WITH THE LimitTED LiaBiILiry COMPANY 


SECTION. 

4-32-301. Agency power of members and 
managers. 

Admissions by members and 
managers. 

Limited liability company 
charged with knowledge of 
or notice to member or 
manager. 

Liability of members to third 
parties. 

Parties to actions. 

Limited liability company may 
render professional service 


4-32-302. 


4-32-303. 


4-32-304. 


4-32-305. 
4-32-306. 


SECTION. 
— Nonprofessional em- 
ployees and agents — 
Members and managers 
need not be employees, etc. 

4-32-307. Limited liability company may 
qualify as executor or ad- 
ministrator, or in other fi- 
duciary capacity. 

4-32-308. Professional relationship — 
Personal liability. 

4-32-309. Liability of limited liability 
company to third parties. 


RESEARCH REFERENCES 


Ark. L. Notes. Beard, The Small Busi- 
ness Tax Entity Pass Through Act—The 
Birth of a Duck, 1993 Ark. L. Notes 15. 

Goforth, The Arkansas Limited Liabil- 
ity Company: A Call for Clarification, 1994 
Ark. L. Notes 19. 

Goforth, Limited Liability Partner- 
ships: Does Arkansas Need Another Form 


of Business Enterprise?, 1995 Ark. L. 
Notes 57. 

Goforth, An Update on Arkansas Lim- 
ited Liability Companies: New Tax Regu- 
lations and New State Laws, 1997 Ark. L. 
Notes 11. 

C.J.S. 54 C.J.S., Limited Liability Cos., 
§ 1 et seq. 


4-32-301. Agency power of members and managers. 


(a) Except as provided in subsection (b) of this section, every member 
is an agent of the limited liability company for the purpose of its 
business or affairs, and the act of any member, including, but not 
limited to, the execution in the name of the limited lability company of 
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any instrument, for apparently carrying on in the usual way the 
business or affairs of the limited liability company of which he or she is 
a member, binds the limited liability company, unless the member so 
acting has, in fact, no authority to act for the limited liability company 
in the particular matter, and the person with whom the member is 
dealing has knowledge of the fact that the member has no such 
authority. 

(b) If the articles of organization provide that management of the 
limited liability company is vested in a manager or managers: 

(1) No member solely by reason of being a member is an agent of the 
limited liability company; and 

(2) Every manager is an agent of the limited liability company for the 
purpose of its business or affairs, and the act of any manager, including, 
but not limited to, the execution in the name of the limited liability 
company of any instrument, for apparently carrying on in the usual 
way the business or affairs of the limited liability company of which he 
or she is a manager binds the limited liability company, unless the 
manager so acting has, in fact, no authority to act for the limited 
liability company in the particular matter, and the person with whom 
the manager is dealing has knowledge of the fact that the manager has 
no such authority. 

(c) An act of a manager or a member which is not apparently for the 
carrying on in the usual way the business or affairs of the limited 
liability company does not bind the limited liability company unless 
authorized in accordance with an operating agreement, at the time of 
the transaction or at any other time. 

(d) No act of a manager or member in contravention of a restriction 
on authority shall bind the limited liability company to persons having 
knowledge of the restriction. 


History. Acts 1993, No. 10038, § 301. 


CASE NOTES 


Liability. 

In a case alleging breach of contract and 
breach of fiduciary duty, summary judg- 
ment was properly granted to a managing 
limited liability company’s members and 
the members’ respective limited lability 
companies since there was no privity of 
contract; the persons and companies at 
issue were not parties to the operating 
agreement for a water park limited liabil- 


ity company, and several signatures were 
as agents for other entities. There was no 
authority for the proposition that the ac- 
tions of one corporation could have been 
imputed to another solely by their com- 
mon membership and management. K.C. 
Props. of N.W. Ark., Inc. v. Lowell Inv. 
Partners, LLC, 373 Ark. 14, 280 S.W.3d 1 
(2008). 


4-32-302. Admissions by members and managers. 


(a) Except as provided in subsection (b) of this section, an admission 
or representation made by any member concerning the business or 
affairs of a limited lability company within the scope of his or her 
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authority as provided for by this chapter is evidence against the limited 
lability company. 

(b) If the articles of organization provide that management of the 
limited liability company is vested in a manager or managers: 

(1) An admission or representation made by a manager concerning 
the business or affairs of a limited liability company within the scope of 
the manager’s authority as provided for by this chapter is evidence 
against the limited liability company; and 

(2) The admission or representation of any member, acting solely in 
the capacity of a member, shall not constitute evidence against the 
limited lability company. 


History. Acts 1993, No. 1003, § 302. 


4-32-303. Limited liability company charged with knowledge of 
or notice to member or manager. 


(a) Except as provided in subsection (b) of this section, notice to any 
member of any matter relating to the business or affairs of the limited 
hability company, and the knowledge of the member acting in the 
particular matter, acquired while a member or known at the time of 
becoming a member, and the knowledge of any other member who 
reasonably could and should have communicated the knowledge to the 
acting member, operate as notice to or knowledge of the limited liability 
company, except in the case of a fraud on the limited liability company 
committed by or with the consent of that member. 

(b) If the articles of organization provide that management of the 
limited liability company is vested in a manager or managers: 

(1) Notice to any manager of any matter relating to the business or 
affairs of the limited liability company, and the knowledge of the 
manager acting in the particular matter, acquired while a manager or 
known at the time of becoming a manager, and the knowledge of any 
other manager who reasonably could and should have communicated 
the knowledge to the acting manager, operate as notice to or knowledge 
of the limited liability company, except in the case of a fraud on the 
limited liability company committed by or with the consent of that 
manager; and 

(2) Notice to or knowledge of any member of a limited liability 
company while the member is acting solely in the capacity of a member 
is not notice to or knowledge of the limited liability company. 


History. Acts 1993, No. 1003, § 303. 
RESEARCH REFERENCES 
ALR. Construction and Application of Company for Acts of Its Members, Manag- 


Limited Liability Company Acts — Issues __ ers, Officers, and Agents. 46 A.L.R.6th 1. 
Relating to Liability of Limited Liability 
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4-32-304. Liability of members to third parties. 


Except for the personal liability for acts or omissions of those 
providing professional service as set forth in § 4-32-308, a person who 
is amember, manager, agent, or employee of a limited liability company 
is not hable for a debt, obligation, or liability of the limited liability 
company, whether arising in contract, tort, or otherwise or for the acts 
or omissions of any other member, manager, agent, or employee of the 


limited lability company. 


History. Acts 1993, No. 1008, § 304. 


RESEARCH REFERENCES 


ALR. Construction and Application of 
Limited Liability Company Acts — Issues 
Relating to Personal Liability of Indi- 
vidual Members and Managers of Limited 
Liability Company as to Third Parties. 47 
A.L.R.6th 1. 


Ark. L. Rev. Comment, Corporate Pre- 
Organization Liability in an LLC World, 
61 Ark. L. Rev. 301. 


CASE NOTES 


ANALYSIS 
Fraud. 
Suit Against Other Members. 
Fraud. 


Generally, the owner or agent of a lim- 
ited liability company is not liable for the 
debts of that company under this section; 
however, the protections afforded to a lim- 
ited liability company do not shield the 
owner or agent from lability for conduct 
that would justify a finding of fraud 
against that person individually. Under 
Arkansas law, a cause of action for fraud 
requires proof of five elements: (1) a false 
representation of material fact; (2) knowl- 
edge that the representation is false or 
that there is insufficient evidence upon 
which to make the representation; (3) in- 
tent to induce action or inaction in reli- 
ance upon the representation; (4) justifi- 
able reliance on the representation; and 
(5) damage suffered as a result of the 
reliance. Myers v. Dewese (In re Dewese), 
469 B.R. 314 (Bankr. E.D. Ark. 2012). 


Suit Against Other Members. 

When both the language of this section 
and its title are read together, it is clear 
that the Arkansas Legislature has in- 
tended to prohibit suit by a third party 


against one member of a limited-liability 
company for another member’s actions. 
K.C. Props. of N.W. Ark., Inc. v. Lowell Inv. 
Partners, LLC, 373 Ark. 14, 280 S.W.3d 1 
(2008). 

Although this section only prohibited a 
suit by a third party against one member 
of a limited liability company for another 
member’s actions, a first member of a 
water park limited liability company had 
no cause of action against a second mem- 
ber or a manager where they did not 
commit gross negligence or willful miscon- 
duct. The sale of certain property in dis- 
pute was not effectuated by the member 
or the manager of the water park limited 
liability company. K.C. Props. of N.W. 
Ark., Inc. v. Lowell Inv. Partners, LLC, 
373 Ark. 14, 280 S.W.3d 1 (2008). 

Mere fact that a chief operating officer 
pursued other business ventures did not 
constitute a breach of the duty of loyalty 
and the employee’s consulting business 
did not compete with the company in the 
trucking business or in any way injure the 
company; the evidence did not support the 
company’s allegation that the damages 
they sought were proximately caused by 
the employee’s conduct. DC Xpress, L.L.C. 
v. Briggs, 2009 Ark. App. 651, 343 S.W.3d 
603 (2009). 
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4-32-305. Parties to actions. 


A member of a limited liability company is not a proper party to a 
proceeding by or against a limited liability company, by reason of being 
a member of the limited liability company, except where the object of 
the proceeding is to enforce a member’s right against or liability to the 
limited liability company or as otherwise provided in an operating 
agreement. 


History. Acts 1993, No. 1003, § 305. 


4-32-306. Limited liability company may render professional 
service — Nonprofessional employees and agents — 
Members and managers need not be employees, etc. 


No limited lability company organized under this chapter may 
render professional service within this state except through its mem- 
bers, employees of its members, managers, employees, and agents who 
are duly licensed or otherwise legally authorized to render those 
professional services. However, this provision shall not be interpreted 
to preclude clerks, secretaries, bookkeepers, technicians, and other 
assistants who are not usually and ordinarily considered by custom and 
practice to be rendering professional service to the public for which a 
license or other legal authorization is required from acting as employ- 
ees, managers, or agents of a professional limited liability company. 


History. Acts 1993, No. 1003, § 306. 


4-32-307. Limited liability company may qualify as executor or 
administrator, or in other fiduciary capacity. 


A limited lability company engaged in the practice of law, as a part 
of the practice of law, may act as an executor, trustee, or administrator 
of an estate, guardian for an infant, or in any other fiduciary capacity. 
Any member, employee of a member, manager, employee, or agent of a 
limited liability company engaged in the practice of law who is duly 
licensed as an attorney in this state may perform necessary fiduciary 
responsibilities on behalf of the limited lability company. 


History. Acts 1998, No. 1003, § 307. 


4-32-308. Professional relationship — Personal liability. 


All individuals rendering professional service may be personally 
liable for any results of that individual’s acts or omissions. No member, 
employee of a member, manager, or employee of a limited liability 
company shall be personally liable for the acts or omission of any other 
member, employee of a member, manager, or employee of the limited 
hability company. 


History. Acts 1993, No. 1003, § 308. 


4-32-309 
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RESEARCH REFERENCES 


Ark. L. Rev. Comment, Corporate Pre- 
Organization Liability in an LLC World, 
61 Ark. L. Rev. 301. 


4-32-309. Liability of limited liability company to third parties. 


Notwithstanding the limitations on liability contained in this sub- 
chapter for members and managers, a limited liability company shall be 
hable to third parties for its valid obligations. 


History. Acts 1993, No. 1003, § 309. 


RESEARCH REFERENCES 


ALR. Construction and Application of 
Limited Liability Company Acts — Issues 
Relating to Liability of Limited Liability 
Company for Acts of Its Members, Manag- 
ers, Officers, and Agents. 46 A.L.R.6th 1. 

Construction and Application of Lim- 


ited Liability Company Acts — Issues Re- 
lating to Personal Liability of Individual 
Members and Managers of Limited Liabil- 
ity Company as to Third Parties. 47 
A.L.R.6th 1. 


SUBCHAPTER 4 — RicHuts AND DutiEs oF MEMBERS AND MANAGERS 


SECTION. 

4-32-401. Management. 

4-32-402. Duties of managers and mem- 
bers. 

4-32-403. Voting. 


Effective Dates. Acts 1997, No. 479, 
§ 16: March 13, 1997. Emergency clause 
provided: “It is hereby found and deter- 
mined by the General Assembly of the 
State of Arkansas that the limited liability 
company statute and other acts relating to 
pass through entities and related laws 
need amending in order to better reflect 
the intent and operation of those laws as 
originally drafted and to be consistent 
with current trends. Therefore an emer- 
gency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health and 
safety shall become effective on the date of 
its approval by the Governor. If the bill is 
neither approved nor vetoed by the Gov- 


SECTION. 

4-32-404. Limitation of liability and in- 
demnification of members 
and managers. 

4-32-405. Records and information. 


ernor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto. Notwithstanding the foregoing, 
SECTION 10 of this act (§ 4-32-802(c)) 
shall only apply to limited liability compa- 
nies in exsitence [sic] on the effective date 
of this act in the event an election is made 
with the Secretary of State to have this 
provision apply; otherwise, the original 
§ 4-32-802(c) shall apply to limited lia- 
bilty companies existing on the effective 
date of this act.” 
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RESEARCH REFERENCES 


Am. Jur. 51 Am. Jur. 2d, Limited Li- Goforth, The Arkansas Limited Liabil- 
ability Cos., § 1 et seq. ity Company: A Call for Clarification, 1994 
Ark. L. Notes. Beard, The Small Busi- Ark. L. Notes 19. 
ness Tax Entity Pass Through Act—The C.J.S. 54 C.J.S., Limited Liability Cos., 
Birth of a Duck, 1993 Ark. L. Notes 15. § 1 et seq. 


4-32-401. Management. 


(a) With respect to persons other than members, management of the 
affairs of the limited liability company shall be governed by § 4-32-301. 

(b) Unless otherwise provided in an operating agreement, with 
respect to members, management of the affairs of the limited liability 
company shall be governed by § 4-32-301. 

(c) Unless otherwise provided in an operating agreement, managers: 

(1) Shall be designated, appointed, elected, removed, or replaced by 
a vote, approval, or consent of more than one-half (2) by number of the 
members; 

(2) Need not be members of the limited liability company or natural 
persons; and 

(3) Unless they are sooner removed or sooner resign, shall hold office 
until their successors shall have been elected and qualified. 


History. Acts 1993, No. 10038, § 401; 
1997, No. 479, § 6. 


RESEARCH REFERENCES 


Ark. L. Notes. Goforth, An Update on New ‘Tax Regulations and New State 
Arkansas Limited Liability Companies: Laws, 1997 Ark. L. Notes 11. 


4-32-402. Duties of managers and members. 


Unless otherwise provided in an operating agreement: 

(1) Amember or manager shall not be liable, responsible, or account- 
able in damages or otherwise to the limited liability company or to the 
members of the limited liability company for any action taken or failure 
to act on behalf of the limited liability company unless the act or 
omission constitutes gross negligence or willful misconduct; 

(2) Every member and manager must account to the limited liability 
company and hold as trustee for it any profit or benefit derived by that 
person without the consent of more than one-half (12) by number of the 
disinterested managers or members, or other persons participating in 
the management of the business or affairs of the limited lability 
company, from any transaction connected with the conduct or winding 
up of the limited liability company or any use by the member or 
manager of its property, including, but not limited to, confidential or 
proprietary information of the limited liability company or other 
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matters entrusted to the person as a result of his or her status as 
manager or member; and 

(3) One who is a member of a limited liability company in which 
management is vested in managers under § 4-32-401 and who is not a 
manager shall have no duties to the limited liability company or to the 


other members solely by reason of acting in the capacity of a member. 
History. Acts 1993, No. 10038, § 402. 


RESEARCH REFERENCES 


ALR. Construction and Application of 
Limited Liability Company Acts — Issues 
Relating to Derivative Actions and Actions 
Between Members of Limited Liability 
Company. 48 A.L.R.6th 1. 


Ark. L. Rev. A License to Lie, Cheat, 
and Steal? Restriction or Elimination of 
Fiduciary Duties in Arkansas Limited Li- 
ability Companies, 60 Ark. L. Rev. 643. 


CASE NOTES 


ANALYSIS 


Fiduciary Duty of Loyalty. 
Suit Against Other Members 


Fiduciary Duty of Loyalty. 

Duty of loyalty that Chapter 7 debtor 
owed to his LLC and its other member 
under Arkansas law pre-existed and was 
independent of wrongful conduct that 
gave rise to state court judgment against 
him. Bankruptcy court erred by failing to 
give collateral estoppel effect to finding 
that debtor acted in fiduciary capacity, as 
his fiduciary duty of loyalty as determined 
by state court was equivalent to finding 
that he acted in fiduciary capacity as 
required for nondischargeability. Clear 
Sky Props. LLC v. Roussel (In re Roussel), 
504 B.R. 510 (E.D. Ark. 2013). 


Suit Against Other Members 
Although § 4-32-304 only prohibited a 
suit by a third party against one member 
of a limited liability company for another 
member’s actions, a first member of a 
water park limited liability company had 
no cause of action against a second mem- 
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ber or a manager where they did not 
commit gross negligence or willful miscon- 
duct. The sale of certain property in dis- 
pute was not effectuated by the member 
or the manager of the water park limited 
lability company. K.C. Props. of N.W. 
Ark., Inc. v. Lowell Inv. Partners, LLC, 
373 Ark. 14, 280 S.W.3d 1 (2008). 

Where the creditors and debtors were 
members of a limited lability company 
(LLC), although both Arkansas case law 
and subdivision (2) of this section sup- 
ported the creation of a fiduciary relation- 
ship between members of the LLC and the 
LLC even in the absence of an express or 
technical trust, that relationship did not 
necessarily extend to other members of 
the LLC. Although the payment by the 
LLC of the debtor wife’s professional dues 
was not authorized by the operating 
agreement, the creditors could not, in 
their own right, claim a fraudulent appro- 
priation that would give rise to embezzle- 
ment under 11 U.S.C. § 523(a)(4), as they 
failed to assert a direct injury separate 
and distinct from any injury suffered by 
the LLC. Lewis v. Spivey (In re Spivey), 
440 B.R. 539 (Bankr. W.D. Ark. 2010). 


(a) Unless otherwise provided in an operating agreement or this 
chapter, and subject to subsection (b) of this section, the affirmative 
vote, approval or consent of more than one-half (2) by number of the 
members, if management of the limited liability company is vested in 
the members, or of the managers if the management of the limited 
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liability company is vested in managers, shall be required to decide any 
matter connected with the business of the limited liability company. 

(b) Unless otherwise provided in writing in an operating agreement, 
the affirmative vote, approval, or consent of all members shall be 
required to: 

(1) Amend a written operating agreement; or 

(2) Authorize a manager or member to do any act on behalf of the 
limited liability company that contravenes a written operating agree- 
ment, including any written provision thereof which expressly limits 
the purpose, business, or affairs of the limited liability company or the 
conduct thereof. 


History. Acts 1993, No. 1003, § 403. 


4-32-404, Limitation of liability and indemnification of mem- 
bers and managers. 


An operating agreement which is in writing may: 

(1) Eliminate or limit the personal liability of a member or manager 
for monetary damages for breach of any duty provided for in § 4-32- 
402; and 

(2) Provide for indemnification of a member or manager for judg- 
ments, settlements, penalties, fines, or expenses incurred in a proceed- 
ing to which a person is a party because the person is or was a member 
or manager. 


History. Acts 1993, No. 1003, § 404. 
RESEARCH REFERENCES 


Ark. L. Rev. A License to Lie, Cheat, Fiduciary Duties in Arkansas Limited Li- 
and Steal? Restriction or Elimination of ability Companies, 60 Ark. L. Rev. 643. 


4-32-405. Records and information. 


(a) Unless otherwise provided in writing in an operating agreement, 
a limited liability company shall keep at its principal place of business 
the following: 

(1) A current and a past list, setting forth the full name and last 
known mailing address of each member and manager, if any, set forth 
in alphabetical order; 

(2) Acopy of the articles of organization and all amendments thereto, 
together with executed copies of any powers of attorney pursuant to 
which the articles of amendment have been executed; 

(3) Copies of the limited liability company’s federal, state, and local 
income tax returns and financial statements, if any, for the three (3) 
most recent years or, if those returns and statements were not prepared 
for any reason, copies of the information and statements provided to, or 
which should have been provided to, the members to enable them to 
prepare their federal, state, and local tax returns for the period; 
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(4) Copies of any effective written operating agreements, and all 
amendments thereto, and copies of any written operating agreements 
no longer in effect; and 

(5) Unless contained in writing in an operating agreement: 

(A) A writing, if any, setting forth the amount of cash and a 
statement of the agreed value of other property or services contrib- 
uted by each member and the times at which or events upon the 
happening of which any additional contributions are to be made by 
each member; 

(B) A writing, if any, stating events upon the happening of which 
the limited liability company is to be dissolved and its affairs wound 
up; and 

(C) Other writings, if any, prepared pursuant to a requirement in 
an operating agreement. 

(b) Upon reasonable request, a member may, at the member’s own 
expense, inspect and copy during ordinary business hours any limited 
hability company record, wherever the record is located. 

(c) Members, if the management of the limited liability company is 
vested in the members, or managers, if management of the limited 
liability company is vested in managers, shall render, to the extent the 
circumstances render it just and reasonable, true and full information 
of all things affecting the members to any member and to the legal 
representative of any deceased member or of any member under legal 
disability. 

(d) Failure of the limited liability company to keep or maintain any 
of the records or information required pursuant to this section shall not 
be grounds for imposing liability on any member or manager for the 
debts and obligations of the limited liability company. 


History. Acts 1993, No. 1003, § 405. 
SUBCHAPTER 5 — FINANCE 
SECTION. SECTION. 


4-32-501. Contributions to capital. 4-32-503. Sharing of profits. 
4-32-502. Liability for contributions. 


4-32-501. Contributions to capital. 


A limited liability company interest may be issued in exchange for 
property, services rendered, or a promissory note or other obligation to 
contribute cash or property or to perform services. 


History. Acts 1993, No. 1008, § 501. 


4-32-502. Liability for contributions. 


(a) A promise by a member to contribute to the limited liability 
company is not enforceable unless set forth in a writing signed by the 
member. 
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(b) Unless otherwise provided in an operating agreement, a member 
is obligated to the limited liability company to perform any enforceable 
promise to contribute cash or property or to perform services, even if the 
member is unable to perform because of death, disability, or other 
reason. 

(c) If a member does not make the required contribution of property 
or services, the member is obligated, at the option of the limited liability 
company, to contribute cash equal to that portion of value of the stated 
contribution that has not been made. 

(d) Unless otherwise provided in an operating agreement, the obli- 
gation of a member to make a contribution may be compromised only 
with the unanimous consent of the members. 

(e) Only a creditor of a limited liability company who extends credit 
in reliance on an obligation to contribute or otherwise acts in reliance 
on that obligation to contribute after the member signs a writing which 
reflects the obligation to contribute pursuant to subsection (d) of this 
section may enforce any obligation to contribute. 


History. Acts 1993, No. 1003, § 502. 


4-32-503. Sharing of profits. 


Unless otherwise provided in writing in an operating agreement, 
each member shall be repaid that member’s contributions to capital and 
share equally in the profits and assets remaining after all liabilities, 
including those to members, are satisfied. 


History. Acts 1993, No. 1003, § 503. 


SUBCHAPTER 6 — DISTRIBUTIONS AND WITHDRAWAL 


SECTION. SECTION. 
4-32-601. Sharing of interim distribu- 4-32-603. Distribution in kind. 
tions. 4-32-604. Right to distribution. 
4-32-602. Distributions on an event of 
dissociation. 


RESEARCH REFERENCES 


Am. Jur. 51 Am. Jur. 2d, Limited Li- 
ability Cos., § 1 et seq. 


4-32-601. Sharing of interim distributions. 


Except as otherwise provided in §§ 4-32-602 and 4-32-905, distribu- 
tions of cash or other assets of a limited liability company shall be 
shared among the members and among classes of members in the 
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manner provided in writing in an operating agreement. If an operating 
agreement does not so provide in writing, each member shall share 
equally in any distribution. A member is entitled to receive distribu- 
tions described in this section from a limited liability company to the 
extent and at the times or upon the happening of the events specified in 
an operating agreement or at the times determined by the members or 
managers pursuant to § 4-32-403. 


History. Acts 1993, No. 1003, § 601. 


4-32-6002. Distributions on an event of dissociation. 


Upon the occurrence of an event of dissociation under § 4-32-802 
which does not cause dissolution, other than an event of dissociation 
described in § 4-32-802(a)(3)(B), a dissociating member is entitled to 
receive any distribution which the member was entitled to receive prior 
to the event of dissociation. If an operating agreement does not provide 
the amount of or a method for determining the distribution to a 
dissociating member, the member shall receive within a reasonable 
time after dissociation the fair value of the member’s interest in the 
limited liability company as of the date of dissociation based upon the 
member’s right to share in distributions from the limited liability 
company. 


History. Acts 1993, No. 1008, § 602. 


4-32-603. Distribution in kind. 


Unless otherwise provided in an operating agreement: 

(1) Amember, regardless of the nature of the member’s contribution, 
has no right to demand and receive any distribution from the limited 
liability company in any form other than cash; and 

(2) A member may not be compelled to accept from the limited 
hability company a distribution of any asset in kind to the extent that 
the percentage of the asset distributed to the member exceeds the 
percentage that the member would have shared in a cash distribution 
equal to the value of the property at the time of distribution. 


History. Acts 1993, No. 1008, § 603. 


4-32-604. Right to distribution. 


At the time a member becomes entitled to receive a distribution, the 
member has the status of and is entitled to all remedies available to a 
creditor of the limited liability company with respect to that distribu- 
tion. 


History. Acts 1993, No. 1003, § 604. 
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SUBCHAPTER 7 — OWNERSHIP AND TRANSFER OF PROPERTY 


SECTION. SECTION. 


4-32-701. Ownership of limited liability 4-32-705. Rights of judgment creditor. 
company property. 4-32-706. Right of assignee to become 

4-32-702. Transfer of real property. member. 

4-32-703. Nature of limited liability com- _4-32-707. Powers of estate of deceased or 
pany interest. incompetent member. 


4-32-704. Assignment of interest. 


RESEARCH REFERENCES 


Ark. L. Notes. Beard, The Small Busi- of Business Enterprise?, 1995 Ark. L. 
ness Tax Entity Pass Through Act—The Notes 57. 
Birth of a Duck, 1993 Ark. L. Notes 15. C.J.S. 54 C.J.S., Limited Liability Cos., 
Goforth, Limited Liability Partner- § 1 et seq. 
ships: Does Arkansas Need Another Form 


4-32-701. Ownership of limited liability company property. 


(a) Property transferred to or otherwise acquired by a limited liabil- 
ity company is property of the limited liability company and not of the 
members individually. 

(b) Property may be acquired, held, and conveyed in the name of the 
limited liability company. Any interest in real property may be acquired 
in the name of the limited liability company, and title to any interest so 
acquired shall vest in the limited liability company rather than in the 
members individually. 


History. Acts 1993, No. 1003, § 701. 


4-32-702. Transfer of real property. 


(a) If the articles of organization do not provide that management is 
vested in a manager or managers, then property of the limited liability 
company held in the name of the limited lability company may be 
transferred by an instrument of transfer executed by any member in 
the name of the limited liability company. 

(b) Property of the limited liability company that is held in the name 
of one (1) or more members or managers with an indication in the 
instrument transferring the property to them of their capacity as 
members or managers of a limited liability company or of the existence 
of a limited liability company, if the name of the limited liability 
company is not indicated, may be transferred by an instrument of 
transfer executed by the persons in whose name title is held. 

(c) Property transferred under subsections (a) and (b) of this section 
may be recovered by the limited liability company only if it proves that 
the person executing the instrument had no authority to do so, and the 
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initial transferee had knowledge of the lack of authority unless the 
property has been transferred by the initial transferee or a person 
claiming through the initial transferee to a subsequent transferee who 
gives value without having notice that the person who executed the 
instrument of initial transfer lacked authority to bind the limited 
hability company. 

(d) Property of the limited liability company held in the name of one 
(1) or more persons other than the limited liability company without an 
indication in the instrument transferring title to the property to them 
of their capacity as members or managers of a limited liability company 
or of the existence of a limited liability company may be transferred free 
of any claims of the limited liability company or the members by the 
persons in whose name title is held to a transferee who gives value 
without having notice that it is property of the limited lability 
company. 

(e) If the articles of organization provide that management of the 
limited liability company is vested in a manager or managers: 

(1) Title to property of the limited liability company that is held in 
the name of the limited liability company may be transferred by an 
instrument of transfer executed by any manager in the name of the 
limited lability company; and 

(2) A member, solely by reason of being a member, shall not have 
authority to transfer property of the limited lability company. 


History. Acts 1993, No. 1003, § 702. 


4-32-703. Nature of limited liability company interest. 


A limited liability company interest is personal property. 
History. Acts 1993, No. 1003, § 703. 


4-32-704. Assignment of interest. 


(a) Unless otherwise provided in writing in an operating agreement: 

(1) A limited liability company interest is assignable in whole or in 
part; 

(2) An assignment entitles the assignee to receive, to the extent 
assigned, only the distributions to which the assignor would be entitled; 

(3) An assignment of a limited lability company interest does not 
dissolve the limited liability company or entitle the assignee to partici- 
pate in the management and affairs of the limited liability company or 
to become or exercise any rights of a member; 

(4) Until the assignee of a limited liability company interest becomes 
a member, the assignor continues to be a member and to have the power 
to exercise any rights of a member, subject to the member’s right to 
remove the assignor pursuant to § 4-32-802(a)(3)(B); 

(5) Until an assignee of a limited liability company interest becomes 
a member, the assignee has no liability, if any, as a member solely as a 
result of the assignment; and 
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(6) The assignor of a limited liability company interest is not 
released from his or her liability as a member solely as a result of the 
assignment. 

(b) An operating agreement may provide that a member’s limited 
liability company interest may be evidenced by a certificate of limited 
liability company interest issued by the limited liability company and 
may also provide for the assignment or transfer of any interest 
represented by the certificate. 


History. Acts 1993, No. 1003, § 704. 


4-32-705. Rights of judgment creditor. 


On application to a court of competent jurisdiction by any judgment 
creditor of a member, the court may charge the member’s limited 
hability company interest with payment of the unsatisfied amount of 
judgment with interest. To the extent so charged, the judgment creditor 
has only the rights of an assignee of the member’s limited liability 
company interest. This chapter does not deprive any member of the 
benefit of any exemption laws applicable to his or her limited liability 
company interest. 


History. Acts 1993, No. 1003, § 705. 


4-32-706. Right of assignee to become member. 


(a) Unless otherwise provided in writing in an operating agreement, 
an assignee of a limited liability company interest may become a 
member only if the other members unanimously consent. The consent of 
a member may be evidenced in any manner specified in writing in an 
operating agreement, but in the absence of specification, consent shall 
be evidenced by a written instrument dated and signed by the member. 

(b) An assignee who becomes a member has to the extent assigned 
the rights and powers and is subject to the restrictions and liabilities of 
a member under the articles of organization, any operating agreement, 
and this chapter. An assignee who becomes a member also is liable for 
any obligations of the assignor to make contributions under § 4-32-502. 
However, the assignee is not obligated for liabilities of which the 
assignee had no knowledge at the time he or she became a member and 
which could not be ascertained from the written records of the limited 
liability company kept pursuant to § 4-32-405. 

(c) Whether or not an assignee of a limited liability company interest 
becomes a member, the assignor is not released from his or her liability, 
if any, to the limited liability company under § 4-32-502. 

(d) Unless otherwise provided in writing in an operating agreement, 
a member who assigns his or her entire limited lability company 
interest ceases to be a member or to have the power to exercise any 
rights of a member when the assignee becomes a member with respect 
to the entire assigned interest. 
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History. Acts 1993, No. 1003, § 706. 


4-32-707. Powers of estate of deceased or incompetent member. 


If a member who is an individual dies or a court of competent 
jurisdiction adjudges the member to be incompetent to manage his or 
her person or property, the member’s executor, administrator, guardian, 
conservator, or other legal representative shall have all of the rights of 


an assignee of the member’s interest. 


History. Acts 1993, No. 1003, § 707. 


SUBCHAPTER 8 — ADMISSION AND WITHDRAWAL OF MEMBERS 


SECTION. 
4-32-801. Admission of members. 


Effective Dates. Acts 1997, No. 479, 
§ 16: March 13, 1997. Emergency clause 
provided: “It is hereby found and deter- 
mined by the General Assembly of the 
State of Arkansas that the limited liability 
company statute and other acts relating to 
pass through entities and related laws 
need amending in order to better reflect 
the intent and operation of those laws as 
originally drafted and to be consistent 
with current trends. Therefore an emer- 
gency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health and 
safety shall become effective on the date of 
its approval by the Governor. If the bill is 
neither approved nor vetoed by the Gov- 
ernor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto. Notwithstanding the foregoing, 
SECTION 10 of this act (§ 4-32-802(c)) 
shall only apply to limited liability compa- 
nies in exsitence [sic] on the effective date 
of this act in the event an election is made 
with the Secretary of State to have this 
provision apply; otherwise, the original 
§ 4-32-802(c) shall apply to limited lia- 
bilty companies existing on the effective 
date of this act.” 


SECTION. 
4-32-802. Events of dissociaticn. 


Acts 1999, No. 1528, § 18: Apr. 15, 
1999. Emergency clause provided: “It is 
hereby found and determined by the 
HKighty-second General Assembly that the 
Small Business Entity Tax Pass Through 
Act and the Revised Limited Partnership 
Act of 1991 and other related acts and 
related laws need amending in order to 
better reflect the intent and operation of 
those laws. Therefore, an emergency is 
declared to exist and this act being imme- 
diately necessary for the preservation of 
the public peace, health and safety shall 
become effective on the date of its ap- 
proval by the Governor. If the bill is nei- 
ther approved nor vetoed by the Governor, 
it shall become effective on the expiration 
of the period of time during which the 
Governor may veto the bill. If the bill is 
vetoed by the Governor and the veto is 
overridden, it shall become effective on 
the date the last house overrides the veto. 
Notwithstanding the foregoing, Section 4 
of this act shall only apply to limited 
liability companies in existence on the 
effective date of this act in the event an 
election is made with the Secretary of 
State to have this provision apply; other- 
wise, the original § 4-32-802, as 
amended, shall apply to limited liability 
companies existing on the effective date of 
this act.” 


361 SMALL BUSINESS ENTITY TAX PASS THROUGH ACT 4-32-802 


RESEARCH REFERENCES 


Ark. L. Notes. Beard, The Small Busi- lations and New State Laws, 1997 Ark. L. 
ness Tax Entity Pass Through Act—The Notes 11. 
Birth of a Duck, 1993 Ark. L. Notes 15. 

Goforth, An Update on Arkansas Lim- 
ited Liability Companies: New Tax Regu- 


4-32-801. Admission of members. 


(a) Subject to subsection (b) of this section, a person may become a 
member in a limited liability company: 

(1) In the case of a person acquiring a limited liability company 
interest directly from the limited liability company, upon compliance 
with an operating agreement or, if an operating agreement does not so 
provide in writing, upon the written consent of all members; and 

(2) In the case of an assignee of a limited liability company interest, 
as provided in § 4-32-706. 

(b) The effective time of admission of a member to a limited liability 
company shall be the later of: 

(1) The date the limited liability company is formed; or 

(2) The time provided in an operating agreement or, if no such time 
is provided therein, then when the person’s admission is reflected in the 
records of the limited liability company. 


History. Acts 1993, No. 1003, § 801. 
RESEARCH REFERENCES 


ALR. Construction and Application of Company and Addition or Disassociation 
Limited Liability Company Acts — Issues of Members Thereto. 43 A.L.R.6th 611. 
Relating to Formation of Limited Liability 


4-32-802. Events of dissociation. 


(a) A person ceases to be a member of a limited liability company 
upon the occurrence of one (1) or more of the following events: 
(1) The member withdraws by voluntary act from the limited liabil- 
ity company as provided in subsection (c) of this section; 
(2) The member ceases to be a member of the limited liability 
company as provided in § 4-32-706; 
(3) The member is removed as a member: 
(A) In accordance with an operating agreement; or 
(B) Unless otherwise provided in writing in an operating agree- 
ment, when the member assigns all of his or her interest in the 
limited liability company, by an affirmative vote of a majority of the 
members who have not assigned their interests; 
(4) Unless otherwise provided in writing in an operating agreement 
or by the written consent of all members at the time, the member: 
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(A) Makes an assignment for the benefit of creditors; 

(B) Files a voluntary petition in bankruptcy; 

(C) Is adjudicated a bankrupt or insolvent; 

(D) Files a petition or answer seeking for the member any reorga- 
nization, arrangement, composition, readjustment, liquidation, dis- 
solution, or similar relief under any statute, law, or regulation; 

(EK) Files an answer or other pleading admitting or failing to 
contest the material allegations of a petition filed against the member 
in any proceeding of the nature described in subdivision (a)(4)(D) of 
this section; or 

(F) Seeks, consents to, or acquiesces in the appointment of a 
trustee, receiver, or liquidator of the member or of all or any 
substantial part of the member’s properties; 

(5) Unless otherwise provided in writing in an operating agreement 
or by the written consent of all members at the time, if: 

(A) Within one hundred twenty (120) days after the commence- 
ment of any proceeding against the member seeking reorganization, 
arrangement, composition, readjustment, liquidation, dissolution, or 
similar relief under any statute, law, or regulation, the proceeding 
has not been dismissed; or 

(B)G) Within one hundred twenty (120) days after the appointment 
without his or her consent or acquiescence of a trustee, receiver, or 
liquidator of the member or of all or any substantial part of his or her 
properties, the appointment is not vacated or stayed; or 

(ii) Within one hundred twenty (120) days after the expiration of 
any stay, the appointment is not vacated; 

(6) Unless otherwise provided in writing in an operating agreement 
or by the written consent of all members at the time, in the case of a 
member who is an individual: 

(1) The member’s death; or 

(ii) The entry of an order by a court of competent jurisdiction 
adjudicating the member incompetent to manage his or her person or 
estate; 

(7) Unless otherwise provided in writing in an operating agreement 
or by the written consent of all members at the time, in the case of a 
member who is a trust or is acting as a member by virtue of being a 
trustee of a trust, the termination of the trust, but not merely the 
substitution of a new trustee; 

(8) Unless otherwise provided in writing in an operating agreement 
or by the written consent of all members at the time, in the case of a 
member that is a separate limited liability company, the dissolution and 
commencement of winding up of the separate limited liability company; 

(9) Unless otherwise provided in writing in an operating agreement 
or by the written consent of all members at the time, in the case of a 
member that is a corporation, the filing of a certificate of its dissolution 
or the equivalent for the corporation or the revocation of its charter and 
the lapse of ninety (90) days after notice to the corporation of revocation 
without reinstatement of its charter; or 
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(10) Unless otherwise provided in writing in an operating agreement 
or by the written consent of all members at the time, in the case of an 
estate, the distribution by the fiduciary of the estate’s entire interest in 
the limited liability company. 

(b) The members may provide in writing in an operating agreement 
for other events, the occurrence of which shall result in a person’s 
ceasing to be a member of the limited liability company. 

(c) Amember may withdraw from a limited liability company only at 
the time or upon the happening of an event specified in the articles of 
organization or an operating agreement. Unless the articles of organi- 
zation or an operating agreement provides otherwise, a member may 
not withdraw from a limited liability company prior to the dissolution 


and winding up of the limited liability company. 


History. Acts 1993, No. 1003, § 802; 
1997, No. 479, § 10; 1999, No. 1528, § 4. 

Publisher’s Notes. Acts 1999, No. 
1528, § 13, provided, in part: “Section 4 of 
this act shall only apply to limited liability 
companies in existence on the effective 
date of this act in the event an election is 
made with the Secretary of State to have 
this provision apply; otherwise, the origi- 
nal § 4-32-802, as amended, shall apply 
to limited liability companies existing on 
the effective date of this act.” 

Acts 1999, No. 1528, § 4 amended only 
subsection (c) of this section. Prior to its 
1999 amendment, subsection (c) of this 
section read as follows: “(c) Unless an 
operating agreement provides in writing 
that a member has no power to withdraw 
by voluntary act from a limited lability 
company, the member may do so at any 
time by giving thirty (30) days’ written 
notice to the other members, or such other 
notice as is provided for in an operating 


agreement. If the member has the power 
to withdraw but the withdrawal is a 
breach of an operating agreement, or the 
withdrawal occurs as a result of otherwise 
wrongful conduct of the member, the lim- 
ited liability company may recover from 
the withdrawing member damages for 
breach of the operating agreement or as a 
result of the wrongful conduct, including 
the reasonable cost of obtaining replace- 
ment of the services the withdrawn mem- 
ber was obligated to perform and may 
offset the damages against the amount 
otherwise distributable to him, in addition 
to pursuing any remedies provided for in 
an operating agreement or otherwise 
available under applicable law. Unless 
otherwise provided in an operating agree- 
ment, in the case of a limited lability 
company for a definite term or particular 
undertaking, a member may not with- 
draw from the limited liability company 
before the expiration of that term or un- 
dertaking.” 


RESEARCH REFERENCES 


ALR. Construction and Application of 
Limited Liability Company Acts — Issues 
Relating to Formation of Limited Liability 


Company and Addition or Disassociation 
of Members Thereto. 43 A.L.R.6th 611. 


CASE NOTES 


Bankruptcy. 

Provision of subdivision (a)(4)(B) of this 
section did not automatically terminate a 
bankruptcy debtor’s membership in a lim- 
ited liability company (LLC) due to the 
debtor’s bankruptcy since, under 11 
U.S.C. § 541(c)(1), the debtor’s interest in 
the LLC was bankruptcy estate property 


regardless of any nonbankruptcy law pro- 
viding for such termination conditioned 
upon the debtor’s bankruptcy, and thus 
subdivision (a)(4)(B) was unenforceable as 
conflicting with federal law. Duncan v. 
Dixie Mgmt. & Inv., Ltd. Partners (In re 
Dixie Mgmt. & Inv. Ltd. Partners), 474 
B.R. 698 (Bankr. W.D. Ark. 2011). 
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SUBCHAPTER 9 — DISSOLUTION 


SECTION. 

4-32-901. 
4-32-902. 
4-32-903. 
4-32-904. 


Dissolution. 

Judicial dissolution. 

Winding up. 

Agency power of managers or 
members after dissolution. 

Distribution of assets. 

Articles of dissolution. 


4-32-905. 
4-32-906. 


Effective Dates. Acts 1999, No. 1528, 
§ 13: Apr. 15, 1999. Emergency clause 
provided: “It is hereby found and deter- 
mined by the Eighty-second General As- 
sembly that the Small Business Entity 
Tax Pass Through Act and the Revised 
Limited Partnership Act of 1991 and other 
related acts and related laws need amend- 
ing in order to better reflect the intent and 
operation of those laws. Therefore, an 
emergency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health and 
safety shall become effective on the date of 
its approval by the Governor. If the bill is 
neither approved nor vetoed by the Gov- 
ernor, it shall become effective on the 


SECTION. 

4-32-907. Known claims against dis- 
solved limited liability 
company. 

4-32-908. Unknown claims against dis- 
solved limited liability 
company. 


expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto. Notwithstanding the foregoing, 
Section 4 of this act shall only apply to 
limited liability companies in existence on 
the effective date of this act in the event 
an election is made with the Secretary of 
State to have this provision apply; other- 
wise, the original § 4-32-802, as 
amended, shall apply to limited lability 
companies existing on the effective date of 
this act.” 

Acts 2007, No. 638, § 70: Sept. 1, 2007. 


RESEARCH REFERENCES 


Am. Jur. 51 Am. Jur. 2d, Limited Li- 
ability Cos., § 35 et seq. 

59A Am. Jur. 2d, Partn., §§ 1402-1407. 

Ark. L. Notes. Beard, The Small Busi- 
ness Tax Entity Pass Through Act—The 
Birth of a Duck, 1993 Ark. L. Notes 15. 


4-32-901. Dissolution. 


C.J.S. 54 C.J.S., Limited Liability Cos., 
§ 75 et seq. 
68 C.J.S., Partn., §§ 440, 441. 


A limited liability company is dissolved and its affairs shall be wound 
up upon the happening of the first to occur of the following: 

(1) At the time or upon the occurrence of events specified in writing 
in the articles of organization or an operating agreement, but if no such 
time is set forth in either of the foregoing, then the limited liability 
company shall have a perpetual existence; 

(2) The written consent of all members; 

(3) At any time there are no members, provided that, unless other- 


wise provided in the articles of organization or an operating agreement, 
the limited liability company is not dissolved and is not required to be 
wound up if within ninety (90) days or such other period as is provided 
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for in the articles of organization or an operating agreement after the 
occurrence of the event that terminated the continued membership of 
the last remaining member, the personal representative of the last 
remaining member agrees in writing to continue the limited liability 
company and to the admission of the personal representative of the 
member or its nominee or designee to the limited liability company as 
a member, effective as of the occurrence of the event that terminated 
the continued membership of the last remaining member; and 
(4) The entry of a decree of judicial dissolution under § 4-32-902. 


History. Acts 1993, No. 1003, § 901; 
1999, No. 1528, § 2. 


RESEARCH REFERENCES 


ALR. Construction and Application of Affairs of Limited Liability Company. 49 
Limited Liability Company Acts — Issues A.L.R.6th 1. 
Relating to Dissolution and Winding Up of 


4-32-902. Judicial dissolution. 


On application by or for a member, a circuit court may decree 
dissolution of a limited liability company whenever it is not reasonably 
practicable to carry on the business of the limited liability company in 
conformity with the operating agreement. 


History. Acts 1993, No. 1003, § 902. cuit courts, Ark. Const. Amend. 80, §§ 6, 
Cross References. Jurisdiction of cir- 19. 


RESEARCH REFERENCES 


ALR. Construction and Application of Affairs of Limited Liability Company. 49 
Limited Liability Company Acts — Issues A.L.R.6th 1. 
Relating to Dissolution and Winding Up of 


4-32-903. Winding up. 


Unless otherwise provided in writing in an operating agreement: 

(1) The business or affairs of the limited lability company may be 
wound up: 

(A) By the members or managers who have authority to manage 

the limited liability company prior to dissolution pursuant to § 4-32- 

401; or 

(B) If one (1) or more of such members or managers have engaged 
in wrongful conduct, or upon other cause shown, by a circuit court on 
application of any member or any member’s legal representative or 
assignee. 

(2) The persons winding up the business or affairs of the limited 
liability company may, in the name of, and for and on behalf of, the 
limited liability company: 

(A) Prosecute and defend suits; 

(B) Settle and close the business of the limited liability company; 
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(C) Dispose of and transfer the property of the limited liability 
company; 

(D) Discharge the liabilities of the limited liability company; and 

(E) Distribute to the members any remaining assets of the limited 
lability company. 


History. Acts 1993, No. 1003, § 908. cuit courts, Ark. Const. Amend. 80, §§ 6, 
Cross References. Jurisdiction of cir- 19. 


RESEARCH REFERENCES 


ALR. Construction and Application of Affairs of Limited Liability Company. 49 
Limited Liability Company Acts — Issues A.L.R.6th 1. 
Relating to Dissolution and Winding Up of 


CASE NOTES 


Cited: Longing Family Revocable 
Trust v. Snowden, 2013 Ark. App. 81, 426 
S.W.3d 488 (2013). 


4-32-904. Agency power of managers or members after dissolu- 
tion. 


(a) Except as provided in subsections (c)-(e) of this section, after 
dissolution of the limited liability company, each of the members having 
authority to wind up the limited lability company’s business and 
affairs can bind the limited liability company: 

(1) By any act appropriate for winding up the limited liability 
company’s affairs or completing transactions unfinished at dissolution; 
and 

(2) By any transaction that would have bound the limited lability 
company if it had not been dissolved, if the other party to the 
transaction does not have notice of the dissolution. 

(b) The filing of the articles of dissolution shall be presumed to 
constitute notice of dissolution for purposes of subdivision (a)(2) of this 
section. 

(c) An act of a member which is not binding on the limited liability 
company pursuant to subsection (a) of this section is binding if it is 
otherwise authorized by the limited liability company. 

(d) An act of a member which would be binding under subsection (a) 
of this section or would be otherwise authorized but which is in 
contravention of a restriction on authority shall not bind the limited 
lability company to persons having knowledge of the restriction. 

(e) If the articles of organization vest management of the limited 
hability company in managers, a manager shall have the authority ofa 
member provided for in subsection (a) of this section, and no member 
shall have such authority if the member is acting solely in the capacity 
of a member. 
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History. Acts 1993, No. 1003, § 904. 


4-32-905. Distribution of assets. 


Upon the winding up of a limited liability company, the assets shall 
be distributed as follows: 

(1) Payment, or adequate provision for payment, shall be made to 
creditors, including, to the extent permitted by law, members who are 
creditors in satisfaction of liabilities of the limited liability company; 

(2) Unless otherwise provided in writing in an operating agreement, 
to members or former members in satisfaction of liabilities for distri- 
butions under §§ 4-32-601 and 4-32-602; and 

(3) Unless otherwise provided in writing in an operating agreement, 
to members and former members first for the return of their contribu- 
tion and second in proportion to the members’ respective rights to share 
in distributions from the limited liability company prior to dissolution. 


History. Acts 1993, No. 1003, § 905. 


‘4-32-906. Articles of dissolution. 


After the dissolution of the limited liability company pursuant to 
§ 4-32-901, the limited liability company may file articles of dissolution 
with the Secretary of State which set forth: 

(1) The name of the limited liability company; 

(2) The date of filing of its articles of organization and all amend- 
ments thereto; 

(3) The reason for filing the articles of dissolution; 

(4) The effective date, which shall be a date certain, of the articles of 
dissolution if they are not to be effective upon the filing; and 

(5) Any other information the members or managers filing the 
certificate shall deem proper. 


History. Acts 1993, No. 1003, § 906. 


4-32-907. Known claims against dissolved limited liability com- 
pany. 

(a) Upon dissolution, a limited liability company may dispose of the 
known claims against it by filing articles of dissolution pursuant to 
§ 4-32-906 and following the procedures described in this section. 

(b) The limited liability company shall notify its known claimants in 
writing of the dissolution at any time after the effective date of 
dissolution. The written notice must: 

(1) Describe information that must be included in a claim; 

(2) Provide a mailing address where a claim may be sent; 

(3) State the deadline, which may not be less than one hundred 
twenty (120) days after the later of the date of the written notice or the 
filing of articles of dissolution pursuant to § 4-32-906, by which the 
limited liability company must receive the claim; and 

(4) State that the claim will be barred if not received by the deadline. 
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(c) Aclaim against the limited liability company is barred: 

(1) Ifa claimant who was given written notice under subsection (b) of 
this section does not deliver the claim to the limited liability company 
by the deadline; or 

(2) If a claimant whose claim was rejected by the limited liability 
company does not commence a proceeding to enforce the claim within 
ninety (90) days after the date of the rejection notice or deemed 
rejection. 

(d) For purposes of this section, “claim” does not include a contingent 
liability or a claim based on an event occurring after the effective date 
of dissolution. 

(e) Provided, that any claim not responded to by the limited liability 
company within thirty (30) days after receipt shall be deemed to have 
been rejected. 


History. Acts 1993, No. 1003, § 907. 


4-32-908. Unknown claims against dissolved limited liability 
company. 


(a) A limited liability company may publish notice of its dissolution 
pursuant to this section which requests that persons with claims 
against the limited liability company present them in accordance with 
the notice. 

(b) The notice must: 

(1) Be published one (1) time in a newspaper of general circulation in 
the county where the limited liability company’s principal office is 
located or in a newspaper of general circulation in Pulaski County if the 
company does not have a principal office in this state; 

(2) Describe the information that must be included in a claim and 
provide a mailing address where the claim may be sent; and 

(3) State that a claim against the limited liability company will be 
barred unless a proceeding to enforce the claim is commenced within 
the earlier of five (5) years after the publication of the notice or the 
expiration of the applicable period of limitations otherwise provided 
under law. 

(c) If the limited liability company publishes a newspaper notice in 
accordance with subsection (b) of this section and files articles of 
dissolution pursuant to § 4-32-906, the claim of each of the following 
claimants is barred unless the claimant commences a proceeding to 
enforce the claim against the limited liability company within the 
earlier of the applicable period of limitations otherwise provided under 
law or five (5) years after the later of the publication date of the 
newspaper notice or the filing of the articles of dissolution: 

(1) Aclaimant who did not receive written notice under § 4-32-907; 
or 

(2) A claimant whose claim is contingent or based on an event 
occurring after the effective date of dissolution. 

(d) Aclaim may be enforced under this section: 
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(1) Against the limited liability company, to the extent of its undis- 
tributed assets; or 

(2) If the assets have been distributed in liquidation, against a 
member of the limited liability company to the extent of his or her pro 
rata share of the claim or the assets of the limited liability company 
distributed to him or her in liquidation, whichever is less, but a 
member’s total liability for all claims under this section may not exceed 


the total amount of assets distributed to him or her in liquidation. 


History. Acts 1993, No. 1003, § 908; 
2007, No. 638, § 33. 


SUBCHAPTER 10 — Foreign Limitep Liapiiry ComPANIES 


SECTION. 

4-32-1001. 
4-32-1002. 
4-32-1003. 
4-32-1004. 
4-32-1005. 


Law governing. 
Registration. 

Issuance of registration. 
Name. 

Amendments. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. . 

Acts 2007, No. 646, § 14: July 1, 2007. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that business 
entities are presently paying different fees 
for similar services from the Secretary of 
State; that this act will alleviate any un- 
due hardship to any entity by standardiz- 


SECTION. 

4-32-1006. Cancellation of registration. 

4-32-1007. Transaction of business with- 
out registration. 

4-32-1008. Transactions not constituting 
transacting business. 


ing business and commercial filing fees; 
and that this act is immediately necessary 
to aid the recordkeeping and accounting 
functions of the Secretary of State and 
should take effect at the beginning of the 
state’s fiscal year. Therefore, an emer- 
gency is declared to exist and this act 
being necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on July 1, 2007.” 


RESEARCH REFERENCES 


Ark. L. Notes. Goforth, Limited Liabil- 


other Form of Business Enterprise?, 1995 


ity Partnerships: Does Arkansas Need An- Ark. L. Notes 57. 


4-32-1001. Law governing. 


Subject to the Arkansas Constitution, the laws of the state or other 
jurisdiction under which a foreign limited lability company is orga- 
nized shall govern its organization and internal affairs and the liability 
and authority of its managers and members. A foreign limited liability 
company may not be denied registration by reason of any difference 
between those laws and the laws of this state. 


History. Acts 1993, No. 1003, § 1001. 
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4-32-1002. Registration. 


Before transacting business in this state, a foreign limited liability 
company shall register with the Secretary of State by submitting to the 
Secretary of State an original signed copy of an application for regis- 
tration as a foreign limited liability company executed by a person with 
authority to do so under the laws of the state or other jurisdiction of its 
formation. The application shall set forth: 

(1) The name of the foreign limited liability company and if the 
company’s name is unavailable for use in this state, the name under 
which it proposes to transact business in this state; 

(2) The state or other jurisdiction where formed and the date of its 
formation; 

(3) The information required by § 4-20-105(a); 

(4) Astatement confirming that the foreign limited liability company 
has filed a statement appointing an agent for service of process under 
§ 4-20-112 and may be served with process under § 4-20-1138 if the 
foreign limited liability company fails to appoint or maintain a regis- 
tered agent for service of process; 

(5) The address of the office required to be maintained in the state or 
other jurisdiction of its formation by the laws of that state or jurisdic- 
tion or, if not so required, of the principal office of the foreign limited 
hability company; and 

(6) Astatement evidencing that the foreign limited liability company 
is a “foreign limited liability company” as defined in § 4-32-102(5). 


History. Acts 1993, No. 10038, § 1002; 
2007, No. 638, § 34; 2007, No. 646, § 5; 
2009, No. 814, § 5. 


4-32-1003. Issuance of registration. 


(a) If the Secretary of State finds that an application for registration 
conforms to the provisions of this chapter and all requisite fees have 
been paid, the Secretary of State shall: 

(1) Endorse on each signed original and duplicate copy the word 
“filed” and the date and time of its acceptance for filing; 

(2) Retain the signed original in the Secretary of State’s files; and 

(3) Return the duplicate copy to the person who filed it or the 
person’s representative. 

(b) If the Secretary of State is unable to make the determination 
required for filing by subsection (a) of this section at the time any 
documents are delivered for filing, the documents are deemed to have 
been filed at the time of delivery if the Secretary of State subsequently 
determines that: 

(1) The documents as delivered conform to the filing provisions of 
this chapter; or 

(2) Within twenty (20) days after notification of nonconformance is 
given by the Secretary of State to the person who delivered the 
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documents for filing or the person’s representative, the documents are 
brought into conformance. 

(c) If the filing and determination requirements of this chapter are 
not satisfied within the time prescribed in subdivision (b)(2) of this 
section, the documents shall not be filed. 


History. Acts 1993, No. 1003, § 1003. 


4-32-1004. Name. 


No certificate of registration shall be issued to a foreign limited 
liability company unless the name of the company satisfies the require- 
ments of § 4-32-1083. If the name under which a foreign limited liability 
company is registered in the jurisdiction of its formation does not 
satisfy the requirements of § 4-32-1038, to obtain or maintain a certifi- 
cate of registration the foreign limited liability company may use a 
designated name that is available and which satisfies the requirements 
of § 4-32-1038. 


History. Acts 19938, No. 1003, § 1004. 


4-32-1005. Amendments. 


(a) The application for registration of a foreign limited liability 
company is amended by filing articles of amendment with the Secretary 
of State signed by a person with authority to do so under the laws of the 
state or other jurisdiction of its formation. The articles of amendment 
shall set forth: 

(1) The name of the foreign limited liability company; 

(2) The date the original application for registration was filed; and 

(3) The amendment to the application for registration. 

(b) The application for registration may be amended in any way, 
provided that the application for registration as amended contains only 
provisions that may be lawfully contained in an application for regis- 
tration at the time of the amendment. 


History. Acts 1993, No. 1003, § 1005. 


4-32-1006. Cancellation of registration. 


(a) A foreign limited liability company authorized to transact busi- 
ness in this state may cancel its registration upon procuring from the 
Secretary of State a certificate of cancellation. In order to procure a 
certificate, the foreign limited liability company shall deliver to the 
Secretary of State an application for cancellation, which shall set forth: 

(1) The name of the foreign limited liability company and the state or 
other jurisdiction under the laws of which it is formed; 

(2) That the foreign limited liability company is not transacting 
business in this state; 

(3) That the foreign limited liability company surrenders its certifi- 
cate of registration to transact business in this state; 
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(4) That the foreign limited liability company revokes the authority 
of its registered agent for service of process in this state and consents 
that service of process in any action, suit, or proceeding based upon any 
cause of action arising in this state during the time the foreign limited 
hability company was authorized to transact business in this state may 
thereafter be made on the foreign limited liability company by service 
thereof upon the Secretary of State; and 

(5) An address to which a person may mail a copy of any process 
against the foreign limited liability company. 

(b) The application for cancellation shall be in the form and manner 
designated by the Secretary of State and shall be executed on behalf of 
the foreign limited liability company by a person with authority to do so 
under the laws of the state or other jurisdiction of its formation, or, if 
the foreign limited liability company is in the hands of a receiver, 
trustee, or other court-appointed fiduciary, by that fiduciary. 

(c) Acancellation does not terminate the authority of the Secretary of 
State to accept service of process on the foreign limited liability 
company with respect to causes of action arising out of the doing of 
business in this state. 


History. Acts 1993, No. 1008, § 1006. 


4-32-1007. Transaction of business without registration. 


(a) A foreign limited liability company transacting business in this 
state may not maintain an action, suit, or proceeding in a court of this 
state until it has registered in this state. 

(b) The failure of a foreign limited liability company to register in 
this state does not: 

(1) Impair the validity of any contract or act of the foreign limited 
hability company; 

(2) Affect the right of any other party to the contract to maintain any 
action, suit, or proceeding on the contract; or 

(3) Prevent the foreign limited liability company from defending any 
action, suit, or proceeding in any court of this state. 

(c) A foreign limited liability company transacting business in this 
state without registration may be served with process under § 4-20-113 
if the foreign limited liability company: 

(1) Fails to appoint an agent for service of process under § 4-20-112; 

(2) No longer has an agent for service of process; or 

(3) Has an agent for service of process that cannot with reasonable 
diligence be served. 

(d) A foreign limited liability company which transacts business in 
this state without registration shall be liable to the state for the years 
or parts thereof during which it transacted business in this state 
without registration in an amount equal to all fees which would have 
been imposed by this chapter upon that foreign limited liability 
company had it duly registered and all penalties imposed by this 
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chapter. The Attorney General may bring proceedings to recover all 
amounts due this state under the provisions of this section. 

(e) A foreign limited liability company which transacts business in 
this state without registration shall be subject to a civil penalty, payable 
to the state, not to exceed five thousand dollars ($5,000) for each 
twelve-month period or part thereof, beginning with the date it began 
transacting business in this state and ending on the date it becomes 
registered. 

(f) The civil penalty set forth in subsection (e) of this section may be 
recovered in an action brought within a court by the Attorney General. 
Upon a finding by the court that a foreign limited liability company has 
transacted business in this state in violation of this chapter, the court 
shall issue, in addition to the imposition of a civil penalty, an injunction 
restraining further transactions of the business of the foreign limited 
hability company and the further exercise of any limited liability 
company’s rights and privileges in this state. The foreign limited 
liability company shall be enjoined from transacting business in this 
state until all civil penalties plus any interest and court costs which the 
court may assess have been paid and until the foreign limited liability 
company has otherwise complied with the provisions of this subchapter. 

(g) Amember or manager of a foreign limited liability company is not 
lable for the debts and obligations of the limited liability company 
solely because the limited liability company transacted business in this 
state without registration. 


History. Acts 1993, No. 1003, § 1007; 
2009, No. 814, § 6. 


4-32-1008. Transactions not constituting transacting business. 


(a) The following activities of a foreign limited liability company, 
among others, do not constitute transacting business within the mean- 
ing of this subchapter: 

(1) Maintaining, defending, or settling any proceeding; 

(2) Holding meetings of its members or managers or carrying on any 
other activities concerning its internal affairs; 

(3) Maintaining bank accounts; 

(4) Maintaining offices or agencies for the transfer, exchange, and 
registration of the foreign limited liability company’s own securities or 
interests or maintaining trustees or depositories with respect to those 
securities or interests; 

(5) Selling through independent contractors; 

(6) Soliciting or obtaining orders, whether by mail or through em- 
ployees or agents or otherwise, if the orders require acceptance outside 
this state before they become contracts; 

(7) Creating or acquiring indebtedness, mortgages, and security 
interests in real or personal property; 

(8) Securing or collecting debts or enforcing mortgages and security 
interests in property securing debts; 
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(9) Owning, without more, real or personal property; 

(10) Conducting an isolated transaction that is completed within 
thirty (30) days and that is not one in the course of repeated transac- 
tions of a like nature; or 

(11) Transacting business in interstate commerce. 

(b) The foreign limited liability company shall not be considered to be 
transacting business solely because it: 

(1) Owns a controlling interest in a corporation that is transacting 
business; 

(2) Is a limited partner of a limited partnership that is transacting 
business; or 

(3) Is a member or manager of a limited liability company or foreign 
limited liability company that is transacting business. 

(c) This section does not apply in determining the contacts or 
activities that may subject a foreign limited liability company to service 
of process or taxation in this state or to other law or to regulation under 
any other law of this state. 


History. Acts 1993, No. 1003, § 1008. 
SUBCHAPTER 11 — Suits By AND AGAINST THE Limitep LiaBILity COMPANY 


SECTION. SECTION. 

4-32-1101. Suits by and against the lim- 4-32-1103. Effect of lack of authority to 
ited liability company. sue. 

4-32-1102. Authority to sue on behalf of 
limited lability company. 


RESEARCH REFERENCES 


Am. Jur. 51 Am. Jur. 2d, Limited Li- other Form of Business Enterprise?, 1995 
ability Cos., § 1 et seq. Ark. L. Notes 57. 
59A Am. Jur. 2d, Partn., §§ 1379-1401. C.J.S. 54 C.J.S., Limited Liability Cos., 
Ark. L. Notes. Goforth, Limited Liabil- § 1 et seq. 
ity Partnerships: Does Arkansas Need An- 68 C.J.S., Partn., §§ 437-439. 


4-32-1101. Suits by and against the limited liability company. 


Suit may be brought by or against a limited liability company in its 
own name. 


History. Acts 19938, No. 1008, § 1101. 
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4-32-1102. Authority to sue on behalf of limited liability com- 
pany. 


Unless otherwise provided in an operating agreement, a suit on 
behalf of the limited liability company may be brought only in the name 
of the limited liability company by: 

(1) One (1) or more members of a limited liability company, whether 
or not an operating agreement vests management of the limited 
liability company in one (1) or more managers, who are authorized to 
sue by the vote of more than one-half (14) by number of the members 
eligible to vote thereon, unless the vote of all members shall be required 
pursuant to § 4-32-403(b), provided that in determining the vote 
required under § 4-32-4038, the vote of any member who has an interest 
in the outcome of the suit that is adverse to the interest of the limited 
lability company shall be excluded; or 

(2) One (1) or more managers of a limited liability company, if an 
operating agreement vests management of the limited liability com- 
pany in one (1) or more managers, who are authorized to do so by the 
vote required pursuant to § 4-32-4083 of the members eligible to vote 
thereon, provided that in determining the required vote, the vote of any 
manager who has an interest in the outcome of the suit that is adverse 
to the interest of the limited liability company shall be excluded. 


History. Acts 1993, No. 10038, § 1102. 
RESEARCH REFERENCES 
ALR. Construction and Application of Between Members of Limited Liability 


Limited Liability Company Acts — Issues Company. 48 A.L.R.6th 1. 
Relating to Derivative Actions and Actions 


4-32-1103. Effect of lack of authority to sue. 


The lack of authority of a member or manager to sue on behalf of the 
limited liability company may not be asserted as a defense to an action 
by the limited liability company or by the limited liability company as 
a basis for bringing a subsequent suit on the same cause of action. 


History. Acts 1993, No. 1003, § 1103. 


SUBCHAPTER 12 — CONVERSION AND MERGER 


SECTION. SECTION. 
4-32-1201. Definitions. 4-32-1206. Merger. 

4-32-1202. Conversion. 4-32-1207. Action on plan of merger by 
4-32-1203. Action on plan of conversion constituent limited liabil- 
by converting limited li- ity company. 

ability company. 4-32-1208. Filings required for merger — 
4-32-1204. Filings required for conver- Effective date. 
sion — Effective date. 4-32-1209. Effect of merger. 


4-32-1205. Effect of conversion. 4-32-1210. Chapter not exclusive. 


4-32-1201 BUSINESS AND COMMERCIAL LAW 376 


Publisher’s Notes. Former subchapter 4-32-1202. Acts 1993, No. 1008, § 1202; 
12, concerning merger and consolidation, 1997, No. 479, § 38. 
was repealed by Acts 2009, No. 408, § 5. 4-32-1203. Acts 1993, No. 1003, § 1203. 
The former subchapter was derived from 4-32-1204. Acts 1993, No. 1003, § 1204. 
the following sources: 

4-32-1201. Acts 1998, No. 1008, § 1201; 
1997, No. 479, § 2; 1997, No. 912, § 1. 


RESEARCH REFERENCES 


Ark. L. Notes. Goforth, An Update on New Tax Regulations and New State 
Arkansas Limited Liability Companies: Laws, 1997 Ark. L. Notes 11. 


4-32-1201. Definitions. 


In this subchapter: 
(1) “Constituent limited liability company” means a constituent 
organization that is a limited liability company; 
(2) “Constituent organization” means an organization that is party 
to a merger; 
(3) “Converted organization” means the organization into which a 
converting organization converts under §§ 4-32-1202 — 4-32-1205; 
(4) “Converting limited liability company” means a converting orga- 
nization that is a limited liability company; 
(5) “Converting organization” means an organization that converts 
into another organization under § 4-32-1202; 
(6) “Governing statute” of an organization means the statute that 
governs the organization’s internal affairs; 
(7) “In a record” means maintained or kept on file by the organization 
at an office of the organization or with the Secretary of State; 
(8)(A) “Organization” means: 
(i) A partnership, including a limited lability partnership; 
(ii) A limited partnership, including a limited liability limited 
partnership; 
Gui) A limited liability company; 
(iv) A business trust; 
(v) A corporation; or 
(vi) Any other entity that has a governing statute. 
(B) “Organization” includes a domestic or foreign organization 
whether or not the organization is organized for profit; 
(9) “Organizational documents” means: 
(A) For a domestic or foreign general partnership, its partnership 
agreement and if applicable statement of qualification; 
(B) For a domestic or foreign limited partnership, its certificate of 
limited partnership and partnership agreement; 
(C) For a domestic or foreign limited liability company, its articles 
of organization and operating agreement or the comparable records 
provided for in its governing statute; 
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(D) For a business trust, its agreement of trust and declaration of 
trust; 

(EK) For a domestic or foreign corporation for profit, its articles of 
incorporation, bylaws, and other agreements among its shareholders 
which are authorized by its governing statute or the comparable 
records provided for in its governing statute; and 

(F’) For any other organization, the records that: 

(i) Create the organization; 

(ii) Determine the internal governance of the organization; and 

(iii) Determine the relations among the organization’s owners, 
members, and interested parties; and 
(10) “Surviving organization” means an organization into which one 

or more other organizations are merged. 


History. Acts 2009, No. 408, § 5. 


4-32-1202. Conversion. 


(a) An organization other than a limited liability company may 
convert to a limited liability company, and a limited liability company 
may convert to another organization under this section and §§ 4-32- 
1203 — 4-32-1205 and a plan of conversion, if the: 

(1) Other organization’s governing statute authorizes the conversion 
and is complied with; and 

(2) Conversion is not prohibited by the law of the jurisdiction that 
enacted the governing statute. 

(b) A plan of conversion must be in a record and must include the: 

(1) Name and form of the organization before conversion; 

(2) Name and form of the organization after conversion; 

(3) Terms and conditions of the conversion, including the manner 
and basis for converting interests in the converting organization into 
any combination of money, interests in the converted organization, and 
other consideration; and 

(4) Organizational documents of the converted organization. 


History. Acts 2009, No. 408, § 5. 


4-32-1203. Action on plan of conversion by converting limited 
liability company. 


(a) Unless otherwise provided in writing in an operating agreement, 
a plan of conversion must be consented to by more than one-half (2) by 
number of the members of a converting limited lability company. 

(b) Subject to any contractual rights, until a conversion is filed under 
§ 4-32-1204, a converting limited liability company may amend the 
plan or abandon the planned conversion: 

(1) As provided in the plan; and 

(2) Except as prohibited by the plan, by the same consent required to 
approve the plan. 
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4-32-1204. Filings required for conversion — Effective date. 


(a)(1) After a plan of conversion is approved, a converting limited 
liability company shall file articles of conversion with the Secretary of 
State. 

(2) The articles of conversion shall include: 

(A) A statement that the limited liability company has been 
converted into another organization; 

(B) The name and form of the converted organization and the 
jurisdiction of its governing statute; 

(C) The date the conversion is effective under the governing 
statute of the converted organization; 

(D) A statement that the conversion was approved as required by 
this chapter; 

(E) A statement that the conversion was approved as required by 
the governing statute of the converted organization; 

(F) A statement confirming that the converted organization has 
filed a statement appointing an agent for service of process under 

§ 4-20-112 if the converted organization is a foreign organization not 

authorized to transact business in this state; and 

(G)G) A copy of the plan of conversion; or 

(i) A statement that: 

(a) Contains the address of an office of the organization where the 
plan of conversion is on file; and 

(6b) A copy of the plan of conversion will be furnished by the 
converting organization on request and without cost to any share- 
holder of the converting organization. 

(b)(1) If the converting organization is not a converting limited 
hability company, the converting organization shall file articles of 
organization with the Secretary of State. 

(2) The articles of organization shall include, in addition to the 
information required by § 4-32-202: 

(A) A statement that the limited lability company was converted 
from another organization; 

(B) The name and form of the converting organization and the 
jurisdiction of its governing statute; and 

(C) A statement that the conversion was approved in a manner 
that complied with the converting organization’s governing statute. 

(c) A conversion becomes effective: 

(1) If the converted organization is a limited liability company, when 
the articles of organization take effect; and 

(2) If the converted organization is not a limited liability company, as 
provided by the governing statute of the converted organization. 


History. Acts 2009, No. 408, § 5. 
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4-32-1205. Effect of conversion. 


(a) An organization that has been converted under this subchapter is 
for all purposes the same entity that existed before the conversion. 

(b) When a conversion takes effect: 

(1) All property owned by the converting organization remains 
vested in the converted organization; 

(2) All debts, liabilities, and other obligations of the converting 
organization continue as obligations of the converted organization; 

(3) An action or proceeding pending by or against the converting 
organization may be continued as if the conversion had not occurred; 

(4) Except as prohibited by other law, all of the rights, privileges, 
immunities, powers, and purposes of the converting organization re- 
main vested in the converted organization; 

(5) Except as otherwise provided in the plan of conversion, the terms 
and conditions of the plan of conversion take effect; and 

(6) Except as otherwise agreed, the conversion does not dissolve a 
converting limited liability company under § 4-32-901 et seq. 

(c)(1) A converted organization that is a foreign organization con- 
sents to the jurisdiction of the courts of this state to enforce any 
obligation owed by the converting limited lability company, if before 
the conversion the converting limited liability company was subject to 
suit in this state on the obligation. 

(2) A converted organization that is a foreign organization and not 
authorized to transact business in this state may be served with process 
under § 4-20-1138 if the converted organization: 

(A) Fails to appoint an agent for service of process under § 4-20- 

112: 

(B) No longer has an agent for service of process; or 
(C) Has an agent for service of process that cannot with reasonable 
diligence be served. 


History. Acts 2009, No. 408, § 5. 


4-32-1206. Merger. 


(a) A limited liability company may merge with one (1) or more other 
constituent organizations under this section and §§ 4-32-1207 — 
4-32-1209 and a plan of merger, if: 

(1) The governing statute of each of the other organizations autho- 
rizes the merger; 

(2) The merger is not prohibited by the law of a jurisdiction that 
enacted any of the governing statutes; and 

(3) Each of the other organizations complies with its governing 
statute in effecting the merger. 

(b) A plan of merger shall be in a record and shall include: 

(1) The name and form of each constituent organization; 

(2) The name and form of the surviving organization; 

(3) The terms and conditions of the merger, including the manner 
and basis for converting the interests in each constituent organization 
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into any combination of money, interests in the surviving organization, 
and other consideration; and 

(4) Any amendments to be made by the merger to the surviving 
organization’s organizational documents. 


History. Acts 2009, No. 408, § 5. 


4-32-1207. Action on plan of merger by constituent limited 
liability company. 


(a) Unless otherwise provided in writing in an operating agreement, 
a plan of merger must be consented to by more than one-half (1/2) by 
number of the members of a constituent limited liability company. 

(b) Subject to any contractual rights, until articles of merger are filed 
under § 4-32-1208 a constituent limited liability company may amend 
the plan or abandon the planned merger: 

(1) As provided in the plan; and 

(2) Except as prohibited by the plan, with the same consent required 
to approve the plan. 


History. Acts 2009, No. 408, § 5. 


4-32-1208. Filings required for merger — Effective date. 


(a) After each constituent organization has approved a merger, 
articles of merger must be signed by an authorized representative of 
each constituent organization and filed with the Secretary of State. 

(b) The articles of merger shall include: 

(1) The name and form of each constituent organization and the 
jurisdiction of its governing statute; 

(2) The name and form of the surviving organization and the 
jurisdiction of its governing statute; 

(3) The date the merger is effective under the governing statute of 
the surviving organization; 

(4) Any amendments provided for in the plan of merger for the 
organizational document of the surviving organization; 

(5) A statement as to each constituent organization that the merger 
was approved as required by the organization’s governing statute; 

(6) A statement confirming that the surviving organization has filed 
a statement appointing an agent for service of process under § 4-20-112 
if the surviving organization is a foreign organization not authorized to 
transact business in this state; 

(7) Either: 

(A) A copy of the plan of merger; or 

(B) A statement that: 

(1) Contains the address of an office of the surviving organization 
where the plan of merger is on file; and 

(ii) A copy of the plan of merger will be furnished by the surviving 
organization on request and without cost to any shareholder, mem- 
ber, partner, or other owner of any constituent organization; and 
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(8) Any additional information required by the governing statute of 
any constituent organization. 
(c) Amerger becomes effective under this subchapter: 
(1) If the surviving organization is a limited liability company, upon 
the later of: 
(A) Compliance with subsection (a) of this section; or 
(B) The date specified in the articles of merger; or 
(2) Ifthe surviving organization is not a limited liability company, as 
provided by the governing statute of the surviving organization. 


History. Acts 2009, No. 408, § 5. 


4-32-1209. Effect of merger. 


(a) When a merger becomes effective: 

(1) The surviving organization continues or comes into existence; 

(2) Each constituent organization that merges into the surviving 
organization ceases to exist as a separate entity; 

(3) All property owned by each constituent organization that ceases 
to exist vests in the surviving organization; 

(4) All debts, habilities, and other obligations of each constituent 
organization that ceases to exist continue as obligations of the surviving 
organization; 

(5) An action or proceeding pending by or against a constituent 
organization that ceases to exist may continue as if the merger had not 
occurred; 

(6) Except as prohibited by other law, all of the rights, privileges, 
immunities, powers, and purposes of each constituent organization that 
ceases to exist vest in the surviving organization; 

(7) Except as otherwise provided in the plan of merger, the terms and 
conditions of the plan of merger take effect; 

(8) Except as otherwise agreed, if a constituent limited lability 
company ceases to exist, the merger does not dissolve the limited 
liability company under § 4-32-901 et seq.; and 

(9) Any amendments provided for in the articles of merger for the 
organizational documents of the surviving organization become effec- 
tive. 

(b)(1) A surviving organization that is a foreign organization con- 
sents to the jurisdiction of the courts of this state to enforce any 
obligation owed by a constituent organization if before the merger the 
constituent organization was subject to suit in this state on the 
obligation. 

(2) A surviving organization that is a foreign organization and not 
authorized to transact business in this state may be served with process 
under § 4-20-1183 if the surviving organization: 

(A) Fails to appoint an agent for service of process under § 4-20- 

LUZ 

(B) No longer has an agent for service of process; or 
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(C) Has an agent for service of process that cannot with reasonable 


diligence be served. 


History. Acts 2009, No. 408, § 5. 


4-32-1210. Chapter not exclusive. 


This chapter does not preclude an entity from being converted or 


merged under other law. 


History. Acts 2009, No. 408, § 5. 


SUBCHAPTER 13 — MISCELLANEOUS 


SECTION. 


SECTION. 


4-32-1301. 


4-32-1302. 


4-32-1303. 
4-32-1304. 
4-32-1305. 
4-32-1306. 
4-32-1307. 
4-32-1308. 


Filing, service, and copying 
fees. 

Appeal from Secretary of 
State’s refusal to file docu- 
ment. 

Definition of knowledge. 

Rules of construction. 

Powers of Secretary of State. 

Severability. 

Interstate application. 


4-32-1309. 
4-32-1310. 


4-32-1311. 
4-32-1312. 


4-32-1313. 
4-32-1314. 
4-32-1315. 
4-32-1316. 


Correcting filed document. 

Evidentiary effect of copy of 
filed document. 

Certificate of existence. 

Penalty for signing false docu- 
ments. 

Tax status. 

Governing law. 

Full faith and credit. 

Repealer. 


Filing requirements. 


Effective Dates. Acts 2003, No. 965, 
§ 3: effective for tax years beginning on 
and after January 1, 2003. 

Acts 2007, No. 638, § 70: Sept. 1, 2007. 

Acts 2007, No. 646, § 14: July 1, 2007. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that business 
entities are presently paying different fees 
for similar services from the Secretary of 
State; that this act will alleviate any un- 


due hardship to any entity by standardiz- 
ing business and commercial filing fees; 
and that this act is immediately necessary 
to aid the recordkeeping and accounting 
functions of the Secretary of State and 
should take effect at the beginning of the 
state’s fiscal year. Therefore, an emer- 
gency is declared to exist and this act 
being necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on July 1, 2007.” 


RESEARCH REFERENCES 


C.J.S. 54 C.J.S., Limited Liability Cos., 
§ 1 et seq. 


4-32-1301. Filing, service, and copying fees. 


(a) The Secretary of State shall collect the following fees when the 
documents described in this subsection are delivered to him or her for 


filing: 
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DOCUMENT FEE 
Give OrAruclesof Orzanization: vw... 0/foh nies. as ET OY $50.00 
(2) Application for use of indistinguishable name .............. 25.00 
(ee ADDLUCaUON tor reserved Name Ae ween es tek Se ee 25.00 
(42) eeNouiceoL transter of reserved mamewomed wo. ce leek 25.00 
(5)> \’Amendment of articles of organization ....Jeef a. 25.00 
(6) Restatement of articles of organization with 

amendment of articles of organization ...................0000- 25.00 
(7) Articles of merger or share exchange .....0.0...0/.00. 00.0000 50.00 
tS meee TiiclesoPdissolution:..ver Bitten ee es, bi ele 50.00 
(Ujemwertificate of judicialsdissolution 22.0.8. bP ae No fee 
(10) Application for certificate of authority by 

LOreioneLiniteeds ita bi liLy COMM Dan yaar koe... aaa 300.00 
(11) Application for amended certificate of authority 

by foreion limited*hability company... 2:1... seer een ee 300.00 
(12) Application for certificate of withdrawal by 

iGreleNieniiited TabivytcOMiDaly terete et eee ee eae No fee 
(13) Certificate of revocation of authority to 

MEET WMS VE] gd SWISH NY ZS Screg Fedak eal ta draenei ne haa pmean Nee Bo No fee 
Oe ates sO COULOCL OL ie at efron ce en Lear Cee id On vee saan eee 30.00 


(15) Application for certificate of existence or 
authorization by domestic limited lability 


CO TVAPIEAT Vy Ape ie clot WS BY Sapa cae © ewan  oha les HEEMI Ns eit AO gag 15.00 
(16) Any other document required or permitted to 
esELeGCINVabNIGEGhaplel wt. ial N iets cre icds cw cuiag ee cage ee 25.00 


(b)(1) The Secretary of State shall collect a fee of twenty-five dollars 
($25.00) each time process is served on him or her under this chapter. 

(2) The party to a proceeding causing service of process is entitled to 
recover the process fee as costs if the party prevails in the proceeding. 

(c) The Secretary of State shall collect the following fees for copying 
and certifying the copy of any filed document relating to a domestic or 
foreign limited lability company: 

(1) Fifty cents (50¢) a page for copying; and 

(2) Five dollars ($5.00) for the certificate. 

(d) The Secretary of State shall collect the following fees when the 
documents described in this subsection are delivered to him or her by 
electronic means: 


PROCESSING 
DOCUMENT FEE FEE 
(1) Articles of organization for domestic 
limited liability company ............... S40N0M eS Pee $5.00 


(2) Certificate of amendment to articles 
of organization for a domestic 
limited liability company ............... DLS OU econo ae $4.00 
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(3) Application for reservation of 
limited lability company name ....... NotKeenwns tw. weloie No Fee 
(4) Notice of transfer of reserved name... $18.50 ................ $4.00 
(5) Application for certificate of 
registration of foreign limited 
liability company ..;.igsuenerener ey tee $258.00u soaser eee, $12.00 
(6) Application for amended certificate 
of authority by foreign limited 
liability company ......#naeee ae $258: 00 cree Ds. eaten $12.00 
(7) Application for fictitious name for 
foreign limited liability company ...... $18/50. de, etaqet peeee $4.00 
(8) For any other document not listed above, the cost for electronic 
filing is: 
(A) Four dollars ($4.00) for the processing fee when the filing fee 
is zero dollars ($0.00) to fifty dollars ($50.00); 
(B) Five dollars ($5.00) for the processing fee when the filing fee 
is fifty-one dollars ($51.00) to ninety-nine dollars ($99.00); 
(C) Ten dollars ($10.00) for the processing fee when the filing fee 
is one hundred dollars ($100) to two hundred ninety-nine dollars 
($299); and 
(D) Twelve dollars ($12.00) for the processing fee when the filing 
fee is three hundred dollars ($300) or more. 
History. Acts 1993, No. 1003, § 1302; DOCUMENT FEE 


2001, No. 1395, § 2; 2007, No. 638, 8 35; (7) Amendment of articles of 


2007, No. 646, § 6. 
A.C.R.C. Notes. This section is set out 


Organization mw. .4sslee eee 25.00 


above as amended by Acts 2007, No. 638, (8) Restatement of articles of 
§ 35, effective September 1, 2007. Subdi- organization with amend- 
visions (a) and (d) were also amended by ment of articles of organi- 


Acts 2007, No. 646, § 6 to read as follows: 
“(a) The Secretary of State shall collect 
the following fees when the documents 


ZACION As owe haere en ae Eee 25.00 
(9) Articles of merger or share 


described in this subsection are delivered exChangvenla 0a aea gases ae 50.00 
to him or her for filing: (10) Articles of dissolution ........ 50.00 


DOCUMENT FEE 


(1) 
(2) 


(3) 


(4) 


(5) 


(6) 


(11) Certificate of judicial disso- 


fans omoreani atone $50.00 lutionsayt At: om ie cee No fee 


(12) Application for certificate 


Application for use of in- Se 
of authority by foreign lim- 


distinguishable name ......... 25.00 ; Mickie 

Application for reserved ited liability company ....... 300.00 
MATOGta Cee are ee eaten erate 25.00 (13) Application for amended 

Notice of transfer of re- certificate of authority by 

Served Namen ash Meee wei 25.00 foreign limited liability 

Statement of change of COM DAT gbes eotAas ark Caine 300.00 
registered agent or regis- (14) Application for certificate 

tered office, or both.......... No Fee of withdrawal by foreign 


TATION) een ee No Fee (15) Certificate of revocation of 
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DOCUMENT FEE (4) Application for reserva- 
authority to transact busi- tion of limited liability 
THOSE te tr7 ea ete els No fee company name ......... $18.50 $4.00 
(16) Articles of correction .......... 30.00 (5) Notice of transfer of re- 
(17) Application for certificate BOLved mame t euec ese $18.50 $4.00 
of existence or authoriza- (6) Application for certifi- 
tion by domestic limited cate of registration of 
Darlin Compan yi. a ie, ot .. 15.00 foreign limited liability 
(18) Any other document re- COMIPATIY A Bae arb hor: $258.00 $12.00 
quired or permitted to be Application for 
filed by this chapter .......... 25.00 (7) amended 


“(d) The Secretary of State shall collect certificate of authority 


the following fees when the documents by foreign limited lia- 

described in this subsection are delivered bil- 

to him or her by electronic means: ity company ......... $258.00 $12.00 
PROC- Application for ficti- 
Ess. (8) tious 


ING name for foreign lim- 
DOCUMENT FEE FEE eds) 
(1) Articles of organization liability company ...... $18.50 $4.00 
for domestic limited li- (9) For any other document not listed 
ability company ........ $40.00 $5.00 above, the cost for electronic filing 


1S: 


(A) Four dollars ($4.00) for the pro- 
cessing fee when the filing fee is $0 


(2) Certificate of amend- 
ment to articles of 


lg to $50; 
nization for a domestic (B) Five dollars ($5.00) for the pro- 
limited lability com- cessing fee when the filing fee is $51 
JEN Ni okt ae Se BSL $18.50 $4.00 to $99; 

(3) Notice of change of reg- (C) Ten dollars ($10.00) for the pro- 
istered office or agent cessing fee when the filing fee is 
or $100 to $299; and 
bathtomlmitedeiabil- (D) Twelve dollars ($12.00) for the 
ity processing fee when the filing fee is 
COM ALi Valera ilo olan er No Fee No Fee $300 or more.” 

RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of sembly, Business Law, 24 U. Ark. Little 
Legislation, 2001 Arkansas General As-_ Rock L. Rev. 407. 


4-32-1302. Appeal from Secretary of State’s refusal to file docu- 
ment. 


(a) If the Secretary of State refused to file a document delivered to 
his or her office for filing, the domestic or foreign limited lability 
company may appeal the refusal within thirty (30) days after the return 
of the document to the Pulaski County Circuit Court. The appeal is 
commenced by petitioning the court to compel filing the document and 
by attaching to the petition the document and the Secretary of State’s 
explanation of his or her refusal to file. 
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(b) The court may summarily order the Secretary of State to file the 
document or take other action the court considers appropriate. 

(c) The court’s final decision may be appealed as in other civil 
proceedings. 


History. Acts 1993, No. 1003, § 1304. 


4-32-1303. Definition of knowledge. 


A person has “knowledge” of a fact within the meaning of this chapter 
not only when he or she has actual knowledge thereof, but also when he 
or she has knowledge of such other facts as in the circumstances shows 
bad faith. 


History. Acts 1993, No. 1008, § 1309. 


4-32-1304. Rules of construction. 


(a) It is the policy of this chapter to give maximum effect to the 
principle of freedom of contract and to the enforceability of operating 
agreements. 

(b) Unless displaced by particular provisions of this chapter, the 
principles of law and equity supplement this chapter. 

(c) Rules that statutes in derogation of the common law are to be 
strictly construed shall have no application to this chapter. 

(d) Neither this chapter nor any amendment of this chapter shall be 
construed so as to impair the obligations of any contract existing when 
the chapter or amendment goes into effect, nor to affect any action or 
proceedings begun or right accrued before the chapter or amendment 
takes effect. 


History. Acts 1993, No. 1008, § 1310. 
RESEARCH REFERENCES 


Ark. L. Rev. A License to Lie, Cheat, Fiduciary Duties in Arkansas Limited Li- 
and Steal? Restriction or Elimination of ability Companies, 60 Ark. L. Rev. 6438. 


4-32-1305. Powers of Secretary of State. 


The Secretary of State has the power reasonably necessary to 
perform the duties required of him or her by this chapter. 


History. Acts 1993, No. 1003, § 1308. 


4-32-1306. Severability. 


If any provision of this chapter or its application to any person or 
circumstance is held invalid, the invalidity does not affect other 
provisions or applications of this chapter which can be given effect 
without the invalid provision or application. To this end, the provisions 
of this chapter are severable. 
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4-32-1307. Interstate application. 


A limited liability company organized and existing under this chapter 
may conduct its business, carry on its operations, and have and exercise 
the powers granted by this chapter in any state or foreign country. 


History. Acts 1993, No. 1003, § 1312. 


4-32-1308. Filing requirements. 


(a) Adocument must satisfy the requirements of this section, and of 
any other section that adds to or varies from these requirements, to be 
entitled to filing by the Secretary of State. 

(b) This chapter must require or permit filing the document in the 
office of the Secretary of State. 

(c) The document must contain the information required by this 
chapter. It may contain other information as well. 

(d) The document must be typewritten or printed. 

(e) The document must be in the English language. A limited liability 
company or foreign limited liability company name need not be in 
English if written in English letters or Arabic or Roman numerals, and 
the certificate of existence required of foreign limited liability compa- 
nies need not be in English if accompanied by a reasonably authenti- 
cated English translation. 

(f) The document must be executed: 

(1) The original signed copy, together with a duplicate copy that may 
either be a signed, photocopied, or conformed copy, of any document 
required to be filed pursuant to this chapter, shall be delivered to the 
Secretary of State. When the Secretary of State determines that the 
documents conform to the filing provisions of this chapter and when all 
required filing fees, taxes, license fees, or penalties required by this 
chapter or other law have been paid, the Secretary of State shall: 

(A) Have endorsed on each signed original and duplicate copy the 
word “filed” and the date and time of the documents’ acceptance for 
filing; 

(B) Retain the signed original in the Secretary of State’s file; and 

(C) Return the duplicate copy to the person who filed it or the 
person’s representative. 

(2) If at the time any documents are delivered for filing, the Secre- 
tary of State is unable to make the determination required for filing, the 
documents are deemed to have been filed at the time of delivery if the 
Secretary of State subsequently determines that: 

(A) The documents as delivered conform to the filing provisions of 
this chapter; and 

(B) The documents have been brought into conformance within 
twenty (20) days after notification of nonperformance is given by the 
Secretary of State to the person who delivered the documents for 
filing or that person’s representative. 
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(3) If the filing and determination requirements of this chapter are 
not satisfied within the time prescribed in subdivision (f)(2)(B) of this 
section, the documents shall not be filed. 

(4) Adocument may specify a delayed effective time and date, and if 
it does so the document becomes effective at the time and date specified. 
If a delayed effective date but no time is specified, the document is 
effective at the close of business on that date. A delayed effective date 
for a document may not be later than the ninetieth day after the date 
it is filed. 


History. Acts 1993, No. 1003, § 1301. 


4-32-1309. Correcting filed document. 


(a) A domestic or foreign limited liability company may correct a 
document filed by the Secretary of State if the document: 

(1) Contains an incorrect statement; or 

(2) Was defectively executed, attested, sealed, verified, or acknowl- 
edged. 

(b) A document is corrected: 

(1) By preparing articles of correction that: 

(A) Describe the document, including its filing date, or attach a 
copy of it to the articles; 

(B) Specify the incorrect statement and the reason it is incorrect or 
the manner in which the execution was defective; and 

(C) Correct the incorrect statement or defective execution; and 

(2) By delivering the articles to the Secretary of State for filing. 

(c) Articles of correction are effective on the effective date of the 
document they correct except as to persons relying on the uncorrected 
document and adversely affected by the correction. As to those persons, 
articles of correction are effective when filed. 


History. Acts 1993, No. 1003, § 1303. 


4-32-1310. Evidentiary effect of copy of filed document. 


A certificate attached to a copy of a document filed by the Secretary of 
State, bearing his or her signature, which may be in facsimile, and the 
seal of this state, is conclusive evidence that the original document is on 
file with the Secretary of State. 


History. Acts 1993, No. 10038, § 1305. 


4-32-1311. Certificate of existence. 


(a) Anyone may apply to the Secretary of State to furnish a certifi- 
cate of existence for a domestic limited liability company or a certificate 
of authorization for a foreign limited liability company. 

(b) A certificate of existence or authorization sets forth: 
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(1) The domestic limited liability company name or the foreign 
limited lability company’s corporate name used in this state; 

(2) Either: 

(A) That the domestic limited liability company is duly formed 
under the laws of this state, the date of its formation, and the period 
of its duration; or 

(B) That the foreign limited liability company is authorized to 
transact business in this state; 

(3) That all fees, taxes, and penalties owed to this state have been 
paid if: 

(A) Payment is reflected in the records of the Secretary of State; 
and 

(B) Nonpayment affects the existence or authorization of the 
domestic or foreign limited liability company. 

(4) That articles of dissolution have not been filed; and 

(5) Other facts of record in the office of the Secretary of State that 
may be requested by the applicant. 

(c) Subject to any qualification stated in the certificate, a certificate 
of existence or authorization issued by the Secretary of State may be 
relied upon as conclusive evidence that the domestic or foreign limited 
liability company is in existence or is authorized to transact business in 
this state. 


History. Acts 1998, No. 1003, § 13806. 


4-32-1312. Penalty for signing false documents. 


(a) A person commits an offense if he or she signs a document he or 
she knows is false in any material respect with intent that the 
document be delivered to the Secretary of State for filing. 

(b) An offense under this section is a Class C misdemeanor. 


History. Acts 1993, No. 1003, § 1307. 


4-32-1313. Tax status. 


A limited liability company and its member or members shall be 
classified and taxed for Arkansas income tax purposes in the same 
manner as the limited liability company and its member or members 
are classified and taxed for federal income tax purposes. 


History. Acts 1993, No. 1003, § 1318; 
2008 INOS IODN SC” L- 


4-32-1314. Governing law. 


(a) The liability of members, managers, employees, and agents of a 
limited liability company organized and existing under this chapter 
shall at all times be determined solely and exclusively by this chapter 
and the laws of this state. 
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(b) If a conflict arises between the law of this state and the laws of 
any other jurisdiction with regard to the liability of a member, manager, 
employee, or agent of a limited liability company organized and existing 
under this chapter for the debts, obligations, and liabilities of the 
limited liability company, or for the acts or omissions of another 
member, manager, employee, or agent of the limited liability company, 
this chapter and the laws of this state shall govern in determining such 
hability. 


History. Acts 1993, No. 1003, § 1314. 


4-32-1315. Full faith and credit. 


It is the intent of the legislature that the legal existence of limited 
liability companies organized under this chapter be recognized outside 
the boundaries of this state and that, subject to any reasonable 
requirement of registration, a domestic limited liability company trans- 
acting business outside this state be granted full faith and credit under 
the United States Constitution, Article IV, § 1. 


History. Acts 1993, No. 1008, § 13815. 


4-32-1316. Repealer. 


All laws and parts of laws in conflict with the provisions of this 
chapter are hereby repealed. Furthermore, the laws of this state 
relating to the establishment and regulation of professional service are 
hereby amended and superseded to the extent such laws are inconsis- 
tent as to form of organization with the provisions of this chapter, and 
are deemed amended to permit the provisions of professional service 
within this state by limited liability companies. By way of example and 
not by way of limitation of the foregoing, §§ 17-12-702 and 16-114-302 
presently apply to persons, partnerships, and corporations and shall 
hereafter be deemed to apply to persons, partnerships, corporations, 
and limited liability companies. 


History. Acts 1993, No. 1003, § 1316. 
SUBCHAPTER 14 — MeEpIcAL or DentTAL Limirep LiaBitiry COMPANY 


SECTION. 
4-32-1401. Certification of registration. 


Cross References. As to medical cor- As to dental corporations, see § 4-29- 
porations, see § 4-29-301 et seq. 401 et seq. 
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4-32-1401. Certification of registration. 


(a) A limited lability company formed under this chapter and that 
will engage in the practice of medicine must obtain a certificate of 
registration from the Arkansas State Medical Board and must comply 
with the statutes of the Medical Corporation Act, § 4-29-301 et seq. 

(b) A limited liability company formed under this chapter and that 
will engage in the practice of dentistry must obtain a certificate of 
registration and comply with the statutes in the Dental Corporation 
Act, § 4-29-401 et seq. 


History. Acts 1997, No. 338, § 1. 


CHAPTER 33 


THE ARKANSAS NONPROFIT CORPORATION ACT OF 
1993 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. ORGANIZATION. 
3. PURPOSES AND Powers. 
4. NAMEs. 
5. OFFICE AND AGENT. [REPEALED. | 
6. MEMBERS AND MEMBERSHIP. 
7. MemBers’ MEETINGS AND VOTING. 
8. DIRECTORS AND OFFICERS. 
9. [RESERVED.] 


10. AMENDMENT OF ARTICLES OF INCORPORATION AND ByLaws. 


11. Mercer. 

12. SALE or ASSETS. 

13. DISTRIBUTIONS. 

14. DIssoLUTION. 

15. FoREIGN CORPORATIONS. 


16. CONVERSION TO A Pusiic Water AUTHORITY. 


17. TRANSITION PROVISIONS. 


Publisher’s Notes. Acts 1993, No. 
1147, § 103 provided: 

“(a) Subchapter 1 means Sections 101 
through Section 170 of this act. 

(b) Subchapter 2 means Sections 201 
through Section 207 of this act. 

(c) Subchapter 3 means Sections 301 
through Section 304 of this act. 

(d) Subchapter 4 means Sections 401 
through Section 403 of this act. 

(e) Subchapter 5 means Sections 501 
through Section 504 of this act. 

(f) Subchapter 6 means Sections 
through Section 630 of this act. 

(g) Subchapter 7 means Sections 701 
through Section 730 of this act. 

(h) Subchapter 8 means Sections 801 


601 


through Section 858 of this act. 

Gi) Subchapter 10 means Sections 1001 
through Section 1031 of this act. 

(j) Subchapter 11 means Sections 1101 
through Section 1108 of this act. 

(k) Subchapter 12 means Sections 1201 
through Section 1202 of this act. 

(1) Subchapter 13 means Sections 1301 
through Section 1302 of this act. 

(m) Subchapter 14 means Sections 
1401 through Section 1440 of this act. 

(n) Subchapter 15 means Sections 1501 
through Section 1532 of this act. 

(0) Subchapter 17 means Sections 1701 
through Section 1706 of this act. 

(p) Subchapter 18 means Sections 1801 
through Section 1809 of this act.” 
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For Commentary regarding the Revised 
Model Nonprofit Corporation Act, see 
Commentaries Volume A. 

Effective Dates. Acts 1993, No. 1147, 
§ 1705: January 1, 1994. 
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Cross References. Public bodies and 
bodies corporate and politic, § 4-34-101 et 
seq. 

Water provider corporations, § 4-35- 
101 et seq. 


RESEARCH REFERENCES 


ALR. Restrictions on right of legal ser- 
vices corporation or “public interest” law 
firm to practice. 26 A.L.R.4th 614. 

Right of member of nonprofit associa- 
tion or corporation to possession, inspec- 
tion, or use of membership lists. 37 
A.L.R.4th 1206. 

Exemption of nonprofit theater or con- 
cert hall from local property taxation. 42 
A.L.R.4th 614. 

Exemption from real property taxation 
of residential facilities maintained by hos- 
pitals for patients, staff, or others. 61 
A.L.R.4th 1105. 

Attorney’s obligation to share fee award 
with party representing public interest. 


43 A.L.R.5th 793. 

Exemption of charitable or educational 
organization from sales or use tax. 69 
A.L.R.5th 477. 

Ark. L. Notes. Mathews, A Review of 
Arkansas Statutes Affecting Business and 
Other Organizations Enacted Since 1990, 
1998 Ark. L. Notes 65. 

Am. Jur. 18 Am. Jur. 2d, Corp. §§ 33- 
3/. 

C.J.S. 18 C.J.S., Corp., § 10. 

U. Ark. Little Rock L.J. Harris, The 
Nonprofit Corporation Act of 1993: Con- 
sidering the Election to Apply the New 
Law to Old Corporations, 16 U. Ark. Little 
Rock L.J. 1. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


Part A: Short Title and Applications 


SECTION. 

4-33-101. Short title. 

4-33-102. Reservation of power to amend 
or repeal. 

4-33-103 — 4-33-119. [Reserved.] 


Part B: Filing Documents 


SECTION. 

4-33-120. 
4-33-121. 
4-33-122. 


Filing requirements. 

Forms. 

Filing, service, 
fees. 

Effective date of document. 

Correcting filed document. 

Filing duty of Secretary of 
State. 

Appeal from Secretary of 
State’s refusal to file docu- 
ment. 

Evidentiary effect of copy of 
filed document. 

Certificate of existence. 

Penalty for signing false docu- 
ment. 


and copying 
4-33-1238. 
4-33-124. 
4-33-125. 


4-33-126. 


4-33-127. 


4-33-128. 
4-33-129. 


Part C: Secretary of State 


SECTION. 

4-33-130. Powers. 

4-33-131. Annual disclosure of informa- 
tion. 

4-33-1382 — 4-33-1389. [Reserved.] 


Part D: Definitions 


SECTION. 
4-33-140. Chapter definitions. 
4-33-141. Notice. 

4-33-142 — 4-33-149. [Reserved.] 


Part E: Private Foundations 


SECTION. 

4-33-150. Internal Revenue _ section 
501(c)\(3) — Organizations 
and private foundations. 

4-33-151 — 4-33-159. [Reserved.] 


Part F: Judicial Relief 


SECTION. 
4-33-160. Judicial relief. 
4-33-161 — 4-33-169. [Reserved. | 
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Part G: Attorney General 


SECTION. 
4-33-170 — 4-33-179. [Reserved.] 


Part H: Religious Corporations — 
Constitutional Protections 


SECTION. 
4-33-180. Religious corporations — Con- 
stitutional protections. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 

Acts 2007, No. 646, § 14: July 1, 2007. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that business 
entities are presently paying different fees 
for similar services from the Secretary of 
State; that this act will alleviate any un- 
due hardship to any entity by standardiz- 
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4-33-102 


ing business and commercial filing fees; 
and that this act is immediately necessary 
to aid the recordkeeping and accounting 
functions of the Secretary of State and 
should take effect at the beginning of the 
state’s fiscal year. Therefore, an emer- 
gency is declared to exist and this act 
being necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on July 1, 2007.” 


Part A — Sort TITLE AND APPLICATIONS 


4-33-101. Short title. 


This chapter shall be known and may be cited as the “Arkansas 


Nonprofit Corporation Act of 1993”. 


History. Acts 1993, No. 1147, § 101. 


RESEARCH REFERENCES 


Ark. L. Notes. Sampson, Nonprofit 
Risk; Nonprofit Insurance, 2008 Ark. L. 
Notes 83. 


4-33-102. Reservation of power to amend or repeal. 


The General Assembly has power to amend or repeal all or part of this 
chapter at any time and all domestic and foreign corporations subject to 
this chapter are governed by the amendment or repeal. 


History. Acts 1993, No. 1147, § 102. 
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4-33-103 — 4-33-119. [Reserved.] 
Part B — Fitinc DocumMEnNts 


4-33-120. Filing requirements. 


(a) Adocument must satisfy the requirements of this section, and of 
any other section that adds to or varies these requirements, to be 
entitled to filing by the Secretary of State. 

(b) This chapter must require or permit filing the document in the 
office of the Secretary of State. 

(c) The document must contain the information required by this 
chapter. It may contain other information as well. 

(d) The document must be typewritten or printed. 

(e) The document must be in the English language. However, a 
corporate name need not be in English if written in English letters or 
Arabic or Roman numerals, and the certificate of existence required of 
foreign corporations need not be in English if accompanied by a 
reasonably authenticated English translation. 

(f) The document must be executed: 

(1) by the presiding officer of its board of directors of a domestic or 
foreign corporation, its president, or by another of its officers; 

(2) if directors have not been selected or the corporation has not been 
formed, by an incorporator; or 

(3) if the corporation is in the hands of a receiver, trustee, or other 
court-appointed fiduciary, by that fiduciary. 

(g) The person executing a document shall sign it and state beneath 
or opposite the signature his or her name and the capacity in which he 
or she signs. The document may, but need not, contain: 

(1) the corporate seal; 

(2) an attestation by the secretary or an assistant secretary; or 

(3) an acknowledgment, verification, or proof. 

(h) If the Secretary of State has prescribed a mandatory form for a 
document under § 4-33-121, the document must be in or on the 
prescribed form. | 

(i) The document must be delivered to the office of the Secretary of 
State for filing and must be accompanied by one (1) exact or conformed 
copy (except as provided in §§ 4-33-5083 and 4-33-1509), the correct 
filing fee, and any franchise tax, license fee, or penalty required by this 
chapter or other law. 


History. Acts 1993, No. 1147, § 120. 


4-33-121. Forms. 


The Secretary of State may prescribe and furnish on request, forms 
for: (1) an application for a certificate of existence; (2) a foreign 
corporation’s application for a certificate of authority to transact 
business in this state; and (3) a foreign corporation’s application for a 
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certificate of withdrawal. If the Secretary of State so requires, use of 
these forms is mandatory. 


History. Acts 1993, No. 1147, § 121. 


4-33-122. Filing, service, and copying fees. 


(a) The Secretary of State shall collect the following fees when the 
documents described in this subsection are delivered for filing: 


DOCUMENT FEE 
(1) ExT LICIGS OLMNCOLDOLALLON Peery sta tere nn ok $50.00 
(2) Application for use of indistinguishable name . No fee 
(3) Application for reserved name ..................5. $25.00 
(4) Notice of transfer of reserved name ............. $25.00 
(5) Application for registered name .................. $50.00 
(6) Application for renewal of registered name .... $25.00 
e: Amendment of articles of incorporation ......... $50.00 
(8) Restatement of articles of incorporation with 

PLETIOLIIICLLU Sartre ah eat ieais t Oot Phat steamer ee oh $100.00 
(9) TLICLESTOIINET OCT re i ts ene Mire ener ar $100.00 
PLO MPATTICLes Ol dissolutiones 9.he me eee ee ct... $50.00 
(11) Articles of revocation of dissolution .............. $150.00 
(12) Certificate of administrative dissolution ........ No fee 
(13) Application for reinstatement following 

ACIMINISthatVerdISSOLULlOMeiaw elt... ...s65.5 sds as $50.00 
(14) Certificate of reinstatement ....................08. No fee 
(15) Coreiticateror judicial dissolution .............. 08 No fee 
(16) Application for certificate of authority .......... $300.00 
(lez) Application for amended certificate of 

CULL LLCOELL Vente cht Coach tice echeca CRe OE RN Sir, Lal $300.00 
(18) Application for certificate of withdrawal ........ $300.00 
(19) Certificate of revocation of authority to 

LFANSACtEDUSINGSS eer enemy aad ents Ue ao No fee 
(20) Agticlestoticorrectioniw.. 1Ges citer eee $30.00 
(21) Application for certificate of existence or 

ALLE OLIZAVI OT ee ea Ie OA, GE Sah $15.00 
(22) Any other document required or permitted to 

Besiledtbvarlis Clhaplciae te $25.00 


(b)(1) The Secretary of State shall collect a fee of twenty-five dollars 
($25.00) upon being served with process under this chapter. 

(2) The party to a proceeding causing service of process is entitled to 
recover the fee paid the Secretary of State as costs if the party prevails 
in the proceeding. 
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(c) The Secretary of State shall collect the following fees for copying 
and certifying the copy of any filed document relating to a domestic or 
foreign corporation: 

(1) Fifty cents (50¢) a page for copying; and 

(2) Five dollars ($5.00) for the certificate. 

(d) The Secretary of State shall collect the following fees when the 
documents described in this subsection are delivered to him or her by 
electronic means: 


PROCESS- 

DOCUMENT FEE ING FEE 
(1) Articles of incorporation for 

domestic non-profit corporation ......... S40O0 ec seca $5.00 
(2) Certificate of amendment of a 

HOM-proti cOnpOLaulon = soi ee eee SAG OO soe eee $5.00 
(3) Articles of dissolution of a 

LOD; DLOlL corporat iolie tee ee eee D4 O00. a es $5.00 
(4) Notice of change of registered 

OLMICELOL AZCTIMOLAOO UIA ves ee Reem Noee. co an one No Fee 


(5) Application for foreign 
non-profit corporation seeking 
to do business in Arkansas ............. S208, 00 gee eee $12.00 
(6) For any other document not listed above, the cost for electronic 
filing is: 
(A) Four dollars ($4.00) for the processing fee when the filing fee 
is $0 to $50; 
(B) Five dollars ($5.00) for the processing fee when the filing fee 
is $51 to $99; 
(C) Ten dollars ($10.00) for the processing fee when the filing fee 
is $100 to $299; and 
(D) Twelve dollars ($12.00) for the processing fee when the filing 
fee is $300 or more. 


History. Acts 1993, No. 1147, § 122; DOCUMENT FEE 
2001, i hist? 4; 2007, No. 638, § 36; (1) Articles of incorporation .. $50.00 
2007, No. 646, § 7. Seale: ; 

A.C.R.C. Notes. Subsection (a) is set (2) cppacauion AOE ee Oa 
out above as amended by Acts 2007, No. distinguishable name ...... No fee 
638, § 36, effective September 1, 2007. (3) Application for reserved 
Subdivision (a) was also amended by Acts NAME wee ee $25.00 


2007, No. 646, § 7, to read as follows: “(a) (4) Notice of transfer of re- 
The Secretary of State shall collect the 
following fees when the documents de- hie! 
scribed in this subsection are delivered for ©) Application for registered 

filing: NAINIG Boe ene eee eee $50.00 


served name! .to. ee $25.00 
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(6) Application for renewal of (16) Certificate of reinstate- 
registered name iiii.y...... $25.00 THELEN alert erent? Oi No fee 
(7) Corporation’s statement of (17) Certificate of judicial dis- 
change of registered agent BOLUTOLe te tia re eee No fee 
or registered office, or (18) Application for certificate 
DOLE. Oe eae. EE. Be No Fee Ghauthonity ganic eae es $300.00 
Agent’s statement of resig- (19) Application for amended 
POUMRNEULOTU MS | cacuiiscnol beds «made < No Fee certificate of authority ..... $300.00 
(9) Amendment of articles of (20) Application for certificate 
incorporation. (5.8.0 y4+..¢41, $50.00 of withdrawal ............... $300.00 
(10) Restatement of articles of (21) Certificate of revocation of 
incorporation with amend- authority to transact busi- 
TOTS) EO Nee ae eae $100.00 nets Pht. Sy COC) aivk No fee 
(11) Articles of merger .......... $100.00 (22) Articles of correction ....... $30.00 
(12) Articles of dissolution ..... $50.00 (23) Application for certificate 
(13) Articles of revocation of of existence or authoriza- 
ISSOlULTOTI EES Bien, Aes) saree $150.00 tT OTs Mee AB kW aa $15.00 
(14) Certificate of administra- (24) Any other document re- 
tUVesCissOMition 0.4... <b No fee quired or permitted to be 
(15) Application for reinstate- filed by this chapter. ....... $25.00” 
ment following adminis- 
trative dissolution .......... $50.00 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of sembly, Business Law, 24 U. Ark. Little 
Legislation, 2001 Arkansas General As- Rock L. Rev. 407. 


4-33-123. Effective date of document. 


(a) Except as provided in subsection (b) of this section, a document is 
effective: 

(1) at the time of filing on the date it is filed, as evidenced by the 
Secretary of State’s endorsement on the original document; or 

(2) at the time specified in the document as its effective time on the 
date it is filed. 

(b) A document may specify a delayed effective time and date, and if 
it does so the document becomes effective at the time and date specified. 
If a delayed effective date but no time is specified, the document is 
effective at the close of business on that date. A delayed effective date 
for a document may not be later than the ninetieth day after the date 
filed. 


History. Acts 1993, No. 1147, § 123. 


4-33-124. Correcting filed document. 


(a) Adomestic or foreign corporation may correct a document filed by 
the Secretary of State if the document contains an incorrect statement, 
or was defectively executed, attested, sealed, verified, or acknowledged. 
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(b) A document is corrected: 

(1) by preparing articles of correction that (i) describe the document 
(including its filing date) or attach a copy of it to the articles, (1i) specify 
the incorrect statement and the reason it is incorrect or the manner in 
which the execution was defective, and (ili) correct the incorrect 
statement or defective execution; and 

(2) by delivering the articles of correction to the Secretary of State. 

(c) Articles of correction are effective on the effective date of the 
document they correct except as to persons relying on the uncorrected 
document and adversely affected by the correction. As to those persons, 
articles of correction are effective when filed. 


History. Acts 1993, No. 1147, § 124. 


4-33-125. Filing duty of Secretary of State. 


(a) If a document delivered to the office of the Secretary of State for 
filing satisfies the requirements of § 4-33-120, the Secretary of State 
shall file it. 

(b) The Secretary of State files a document by stamping or otherwise 
endorsing “Filed,” together with the Secretary of State’s name and 
official title and the date and time of receipt, on both the original and 
the document copy and on the receipt for the filing fee. After filing a 
document, except as provided in § 4-33-1510, the Secretary of State 
shall deliver the document copy, with the filing fee receipt (or acknowl- 
edgement of receipt if no fee is required) attached, to the domestic or 
foreign corporation or its representative. 

(c) Upon refusing to file a document, the Secretary of State shall 
return it to the domestic or foreign corporation or its representative 
within five (5) days after the document was delivered, together with a 
brief, written explanation of the reason or reasons for the refusal. 

(d) The Secretary of State’s duty to file documents under this section 
is ministerial. Filing or refusal to file a document does not: 

(1) affect the validity or invalidity of the document in whole or in 
part; 

(2) relate to the correctness or incorrectness of information contained 
in the document; or 

(3) create a presumption that the document is valid or invalid or that 
information contained in the document is correct or incorrect. 


History. Acts 1993, No. 1147, § 125; 
2007, No. 638, § 37. 


4-33-126. Appeal from Secretary of State’s refusal to file docu- 
ment. 


(a) If the Secretary of State refuses to file a document delivered for 
filing to the Secretary of State’s office, the domestic or foreign corpora- 
tion may appeal the refusal to the circuit court in the county where the 
corporation’s principal office is located or the Pulaski County Circuit 
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Court if the corporation does not have a principal office in this state. 
The appeal is commenced by petitioning the court to compel filing the 
document and by attaching to the petition the document and the 
Secretary of State’s explanation of the refusal to file. 

(b) The court may summarily order the Secretary of State to file the 
document or take other action the court considers appropriate. 

(c) The court’s final decision may be appealed as in other civil 
proceedings. 


History. Acts 1993, No. 1147, § 126; cuit courts, Ark. Const. Amend. 80, 8$ 6, 
2007, No. 638, § 38. 19. 
Cross References. Jurisdiction of cir- 


4-33-127. Evidentiary effect of copy of filed document. 


A certificate attached to a copy of a document bearing the Secretary 
of State’s signature (which may be in facsimile) and the seal of this 
state, is conclusive evidence that the original document is on file with 
the Secretary of State. 


History. Acts 1993, No. 1147, § 127. 


4-33-128. Certificate of existence. 


(a) Any person may apply to the Secretary of State to furnish a 
certificate of existence for a domestic or foreign corporation. 

(b) The certificate of existence sets forth: 

(1) the domestic corporation’s corporate name or the foreign corpo- 
ration’s corporate name used in this state; 

(2) that G) the domestic corporation is duly incorporated under the 
law of this state, the date of its incorporation, and the period of its 
duration if less than perpetual; or (11) that the foreign corporation is 
authorized to transact business in this state; 

(3) that all fees, taxes, and penalties owed to this state have been 
paid, if (i) payment is reflected in the records of the Secretary of State 
and (ii) nonpayment affects the good standing of the domestic or foreign 
corporation; 

(4) that articles of dissolution have not been filed; and 

(5) other facts of record in the office of the Secretary of State that 
may be requested by the applicant. 

(c) Subject to any qualification stated in the certificate, a certificate 
of existence issued by the Secretary of State may be relied upon as 
conclusive evidence that the domestic or foreign corporation is in good 
standing in this state. 


History. Acts 1993, No. 1147, § 128. 
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4-33-129. Penalty for signing false document. 


(a) A person commits an offense by signing a document such person 
knows is false in any material respect with intent that the document be 
delivered to the Secretary of State for filing. 

(b) An offense under this section is a Class C misdemeanor. 


History. Acts 1993, No. 1147, § 129. 


Part C — SECRETARY OF STATE 


4-33-130. Powers. 


The Secretary of State has the power reasonably necessary to 
perform the duties required of him or her by this chapter. 


History. Acts 1993, No. 1147, § 130. 


4-33-131. Annual disclosure of information. 


Each nonprofit domestic corporation, nonprofit foreign corporation, 
and nonprofit corporation organized under § 4-28-101 et seq., autho- 
rized to transact business in this state shall annually file with the 
Secretary of State by August 1 a statement that sets forth: 

(1) The name of the corporation; 

(2) The corporation’s jurisdiction of incorporation; 

(3) The name and address of the corporation’s registered agent for 
service of process; 

(4) The address of the corporation’s principal office; 

(5) The names of the corporation’s principal officers; and 

(6) The names and addresses of the corporation’s directors. 


History. Acts 2007, No. 569, § 1. 


4-33-132 — 4-33-139. [Reserved.| 
Part D — DEFINITIONS 


4-33-140. Chapter definitions. 


Unless the context otherwise requires in this chapter: 

(1) “Approved by (or approval by) the members” means approved or 
ratified by the affirmative vote of a majority of the votes represented 
and voting at a duly held meeting at which a quorum is present (which 
affirmative votes also constitute a majority of the required quorum) or 
by a written ballot or written consent in conformity with this chapter or 
by the affirmative vote, written ballot or written consent of such greater 
proportion, including the votes of all the members of any class, unit or 
grouping as may be provided in the articles, bylaws or this chapter for 
any specified member action. 
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(2) “Articles of incorporation” or “articles” include amended and 
restated articles of incorporation and articles of merger. 

(3) “Board” or “board of directors” means the board of directors 
except that no person or group of persons are the board of directors 
because of powers delegated to that person or group pursuant to 
§ 4-33-801. 

(4) “Bylaws” means the code or codes of rules (other than the articles) 
adopted pursuant to this chapter for the regulation or management of 
the affairs of the corporation irrespective of the name or names by 
which such rules are designated. 

(5) “Class” refers to a group of memberships which have the same 
rights with respect to voting, dissolution, redemption and transfer. For 
the purpose of this section, rights shall be considered the same if they 
are determined by a formula applied uniformly. 

(6) “Corporation” means public benefit, mutual benefit and religious 
corporation. 

(7) “Delegates” means those persons elected or appointed to vote in a 
representative assembly for the election of a director or directors or on 
other matters. 

(8) “Deliver” includes mail. 

(9) “Designated director” means a director who is authorized by the 
articles or bylaws of a corporation to be appointed by any person, 
corporation, or entity to a position as one (1) or more of the directors of 
the corporation. 

(10) “Directors” means individuals, designated in the articles or 
bylaws or elected by the incorporators, and their successors and 
individuals elected or appointed by any other name or title to act as 
members of the board. 

(11) “Distribution” means the payment of a dividend or any part of 
the income or profit of a corporation to its members, directors or officers. 

(12) “Domestic corporation” means a corporation organized under 
the laws of this state. 

(13) “Effective date of notice” is defined in § 4-33-141. 

(14) “Employee” does not include an officer or director who is not 
otherwise employed by the corporation. 

(15) “Entity” includes corporation and foreign corporation; business 
corporation and foreign business corporation; profit and nonprofit 
unincorporated association; corporation sole; business trust, estate, 
partnership, trust, and two (2) or more persons having a joint or 
common economic interest; and state, United States, and foreign 
government. 

(16) “File,” “filed,” or “filing” means filed in the office of the Secretary 
of State. 

(17) “Foreign corporation” means a corporation organized under a 
law other than the law of this state which would be a nonprofit 
corporation if formed under the laws of this state. 

(18) “Governmental subdivision” includes authority, county, district, 
and municipality. 
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(19) “Includes” denotes a partial definition. 

(20) “Individual” includes the estate of an incompetent individual. 

(21) “Means” denotes a complete definition. 

(22) “Member” means (without regard to what a person is called in 
the articles or bylaws) any person or persons who on more than one (1) 
occasion, pursuant to a provision of a corporation’s articles or bylaws, 
have the right to vote for the election of a director or directors. 

A person is not a member by virtue of any of the following: 
(i) any rights such person has as a delegate; 
(ii) any rights such person has to designate a director or directors; 
or 
(iii) any rights such person has as a director. 

(23) “Membership” refers to the rights and obligations a member or 
members have pursuant to a corporation’s articles, bylaws and this 
chapter. 

(24) “Mutual benefit corporation” means a domestic corporation 
which is formed as a mutual benefit corporation pursuant to §§ 4-33- 
201 et seq., or is required to be a mutual benefit corporation pursuant 
to § 4-33-1707, formed to benefit, represent and serve a group of 
individuals or entities. 

(25) “Notice” is defined in § 4-33-141. 

(26) “Person” includes any individual or entity. 

(27) “Principal office” means the office (in or out of this state) so 
designated in the bylaws or, if none, the registered office of a domestic 
or foreign corporation. 

(28) “Proceeding” includes civil suit and criminal, administrative, 
and investigatory action. 

(29) “Public benefit corporation” means a domestic corporation which 
is formed as a public benefit corporation pursuant to §§ 4-33-201 et 
seq., or is required to be a public benefit corporation pursuant to 
§ 4-33-1707 to perform good works, to benefit society or improve the 
human condition. 

(30) “Record date” means the date established under §§ 4-33-701 et 
seq. on which a corporation determines the identity of its members for 
the purposes of this chapter. 

(31) “Religious corporation” means a domestic corporation which is 
formed as a religious corporation pursuant to §§ 4-33-201 et seq., or is 
required to be a religious corporation pursuant to § 4-33-1707 for 
religious purposes. 

(32) “Secretary” means the corporate officer to whom the bylaws or 
the board of directors has delegated responsibility under § 4-33-840(b) 
for custody of the minutes of the directors’ and members’ meetings and 
for authenticating the records of the corporation. 

(33) “State,” when referring to a part of the United States, includes 
a state and commonwealth (and their agencies and governmental 
subdivisions) and a territory, and insular possession (and their agencies 
and governmental subdivisions) of the United States. 

(34) “United States” includes any district, authority, bureau, com- 
mission, department, and any other agency of the United States. 
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(35) “Vote” includes authorization by written ballot and written 
consent. 

(36) “Voting power” means the total number of votes entitled to be 
cast for the election of directors at the time the determination of voting 
power is made, excluding a vote which is contingent upon the happen- 
ing of a condition or event that has not occurred at the time. Where a 
class is entitled to vote as a class for directors, the determination of 
voting power of the class shall be based on the percentage of the number 
of directors the class is entitled to elect out of the total number of 
authorized directors. 


History. Acts 1993, No. 1147, § 140. 


4-33-141. Notice. 


(a) Notice may be oral or written. 

(b) Notice may be communicated in person; by telephone, telegraph, 
teletype, telecopier, facsimile, or other form of wire or wireless commu- 
nication; or by mail or private carrier; if these forms of personal notice 
are impracticable, notice may be communicated by a newspaper of 
general circulation in the area where published; or by radio, television, 
or other form of public broadcast communication. 

(c) Oral notice is effective when communicated, if communicated in a 
comprehensible manner. 

(d) Written notice, if in a comprehensible form, is effective at the 
earliest of the following: 

(1) when received; 

(2) five (5) days after its deposit in the United States mail, as 
evidenced by the postmark, if mailed correctly addressed and with first 
class postage affixed; 

(3) on the date shown on the return receipt, if sent by registered or 
certified mail, return receipt requested, and the receipt is signed by or 
on behalf of the addressee; 

(4) thirty (30) days after its deposit in the United States mail, as 
evidenced by the postmark, if mailed correctly addressed and with 
other than first class, registered or certified postage affixed. 

(e) Written notice is correctly addressed to a member of a domestic or 
foreign corporation if addressed to the member’s address shown in the 
corporation’s current list of members. 

(f) A written notice or report delivered as part of a newsletter, 
magazine or other publication regularly sent to members shall consti- 
tute a written notice or report if addressed or delivered to the member’s 
address shown in the corporation’s current list of members, or in the 
case of members who are residents of the same household and who have 
the same address in the corporation’s current list of members, if 
addressed or delivered to one (1) of such members, at the address 
appearing on the current list of members. 

(g) Written notice is correctly addressed to a domestic or foreign 
corporation (authorized to transact business in this state), other than in 
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its capacity as a member, if addressed to its registered agent or to its 
secretary at its principal office. 

(h) If§ 4-33-705(b) or any other provision of this chapter prescribes 
notice requirements for particular circumstances, those requirements 
govern. If articles or bylaws prescribe notice requirements, not incon- 
sistent with this section or other provisions of this chapter, those 
requirements govern. 


History. Acts 1993, No. 1147, § 141. 


4-33-142 — 4-33-149. [Reserved.]| 
Part EK — Private FounpDATIONS 


4-33-150. Internal Revenue section 501(c)(3) — Organizations 
and private foundations. 


(a) Notwithstanding any provision of Arkansas law or in the articles 
of incorporation to the contrary, the articles of incorporation of each 
corporation organized under this chapter which is an exempt chari- 
table, religious, literary, educational, or scientific organization as de- 
scribed in section 501(c)(3) of the Internal Revenue Code of 1986 shall 
be deemed to contain the following provisions: 

“Upon the dissolution of the corporation, the board of directors shall, 
after paying or making provision for the payment of all of the liabilities 
of the corporation, dispose of all of the assets of the corporation 
exclusively for the purposes of the corporation in such manner, or to 
such charitable, educational, religious, literary, or scientific purposes as 
shall at the time qualify as an exempt organization or organizations 
under section 501(c)(3) of the Internal Revenue Code of 1986, or the 
corresponding provision of any future United States Internal Revenue 
Law, as the board of trustees shall determine. Any such assets not so 
disposed of shall be disposed of by the circuit court of the county in 
which the principal office of the corporation is then located, exclusively 
for such purposes or to such organization or organizations, as said court 
shall determine, which are organized and operated exclusively for such 
purposes.” 

(b) Notwithstanding any provision of Arkansas law or in the articles 
of incorporation to the contrary, the articles of incorporation of each 
corporation which is subject to this chapter and which is a private 
foundation as defined in section 509(a) of the Internal Revenue Code of 
1986 shall be deemed to contain the following provisions: 

(1) shall distribute such amounts for each taxable year at such time 
and in such manner as not to subject the corporation to tax under 
section 4942 of the Code. 

(2) shall not engage in any act of self-dealing as defined in section 
4941(d) of the Code. 

(3) shall not retain any excess business holdings as defined in section 
4943(c) of the Code. 
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(4) shall not make any taxable expenditures as defined in section 
4944 of the Code. 

(5) shall not make any taxable expenditures as defined in section 
4945(d) of the Code. 

(c) The articles of incorporation of any corporation described in 
subsection (b) of this section may be amended to expressly exclude the 
application of subsection (b) and in the event of such amendment, 
subsection (b) shall not apply to that corporation. 

All references in this section to sections of the Code shall be to such 
sections of the Internal Revenue Code of 1986 as amended from time to 
time, or to corresponding provisions of subsequent internal revenue 
laws of the United States. 


History. Acts 1993, No. 1147, § 150. Code. Sections 501(c)(3), 509(a), 4941(d), 
Cross References. Jurisdiction of cir- 4942, 4943(c), 4944 and 4945(d) of the 
cuit courts, Ark. Const. Amend. 80, §§ 6, Internal Revenue Code of 1986 are codi- 
19. fied as 26 U.S.C. §8§ 501(c)(3), 509(a), 


U.S. Code. The Internal Revenue Code 4941(d), 4942, 4943(c), 4944 and 4945(d), 
of 1986, referred to in this section, is respectively. 


codified throughout Title 26 of the U.S. 


4-33-151 — 4-33-159. [Reserved.| 
Part F — JupiciaL REvicr 


4-33-1600. Judicial relief. 


(a) If for any reason it is impractical or impossible for any corpora- 
tion to call or conduct a meeting of its members, delegates, or directors, 
or otherwise obtain their consent, in the manner prescribed by its 
articles, bylaws, or this chapter, then upon petition of a director, officer, 
delegate, or member, a circuit court sitting in the county of the principal 
office of the corporation may order that such a meeting be called or that 
a written ballot or other form of obtaining the vote of members, 
delegates, or directors be authorized, in such a manner as the court 
finds fair and equitable under the circumstances. 

(b) The court shall, in an order issued pursuant to this section, 
provide for a method of notice reasonably designed to give actual notice 
to all persons who would be entitled to notice of a meeting held 
pursuant to the articles, bylaws and this chapter, whether or not the 
method results in actual notice to all such persons or conforms to the 
notice requirements that would otherwise apply. In a proceeding under 
this section the court may determine who the members or directors are. 

(c) The order issued pursuant to this section may dispense with any 
requirement relating to the holding of or voting at meetings or obtain- 
ing votes, including any requirement as to quorums or as to the number 
or percentage of votes needed for approval, that would otherwise be 
imposed by the articles, bylaws, or this chapter. 

(d) Whenever practical any order issued pursuant to this section 
shall limit the subject matter of meetings or other forms of consent 
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authorized to items, including amendments to the articles or bylaws, 
the resolution of which will or may enable the corporation to continue 
managing its affairs without further resort to this section; provided, 
however, that an order under this section may also authorize the 
obtaining of whatever votes and approvals are necessary for the 
dissolution, merger or sale of assets. 

(e) Any meeting or other method of obtaining the vote of members, 
delegates, or directors conducted pursuant to an order issued under this 
section, and that complies with all the provisions of such order, is for all 
purposes a valid meeting or vote, as the case may be, and shall have the 
same force and effect as if it complied with every requirement imposed 
by the articles, bylaws and this chapter. 


History. Acts 1993, No. 1147, § 160. cuit courts, Ark. Const. Amend. 80, §§ 6, 
Cross References. Jurisdiction of cir- 19. 


4-33-161 — 4-33-169. [Reserved.] 
Part G — ATtrorRNEY GENERAL 
4-33-170 — 4-33-179. [Reserved.] 
Part H — Re ticious CorPoRATIONS — CONSTITUTIONAL PROTECTIONS 


4-33-180. Religious corporations — Constitutional protections. 


If religious doctrine governing the affairs of a religious corporation is 
inconsistent with the provisions of this chapter on the same subject, the 
religious doctrine shall control to the extent required by the Constitu- 
tion of the United States or the constitution of this state or both. 


History. Acts 1993, No. 1147, § 170. 


SUBCHAPTER 2 — ORGANIZATION 


SECTION. SECTION. 
4-33-201. Incorporators. 4-33-205. Organization of corporation. 
4-33-202. Articles of incorporation. 4-33-206. Bylaws. 
4-33-203. Incorporation. 4-33-207. Emergency bylaws and powers. 
4-33-204. Liability for preincorporation 

transactions. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 
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RESEARCH REFERENCES 


Am. Jur. 18A Am. Jur. 2d, Corp., § 150 
et seq. 
C.J.S. 18 C.J.S., Corp., § 47 et seq. 


4-33-201. Incorporators. 


One (1) or more persons may act as the incorporator or incorporators 
of a corporation by delivering articles of incorporation to the Secretary 
of State for filing. 


History. Acts 1993, No. 1147, § 201. 


4-33-202. Articles of incorporation. 


(a) The articles of incorporation must set forth: 

_(1) a corporate name for the corporation that satisfies the require- 
ments of § 4-33-401; 

(2) one (1) of the following statements: 

(i) this corporation is a public benefit corporation; 

(ii) this corporation is a mutual benefit corporation; or 

(iii) this corporation is a religious corporation. 

(3) the information required by § 4-20-105(a); 

(4) the name and address of each incorporator; 

(5) whether or not the corporation will have members; and 

(6) provisions not inconsistent with law regarding the distribution of 
assets on dissolution. 

(b) The articles of incorporation may set forth: 

(1) the purpose or purposes for which the corporation is organized, 
which may be, either alone or in combination with other purposes, the 
transaction of any lawful activity; 

(2) the names and addresses of the individuals who are to serve as 
the initial directors; 

(3) provisions not inconsistent with law regarding: 

(i) managing and regulating the affairs of the corporation; 

(ii) defining, limiting, and regulating the powers of the corpora- 
tion, its board of directors and members (or any class of members); 
and 

(iii) the characteristics, qualifications, rights, limitations and ob- 
ligations attaching to each or any class of members. 

(4) any provision that under this chapter is required or permitted to 
be set forth in the bylaws. 

(c) Each incorporator named in the articles must sign the articles. 

(d) The articles of incorporation need not set forth any of the 
corporate powers enumerated in this chapter. 
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History. Acts 1993, No. 1147, § 202; 
2007, No. 638, § 39. 


4-33-203. Incorporation. 


(a) Unless a delayed effective date is specified, the corporate exis- 
tence begins when the articles of incorporation are filed. 

(b) The Secretary of State’s filing of the articles of incorporation is 
conclusive proof that the incorporation satisfied all conditions prec- 
edent to incorporation except in a proceeding by the state to cancel or 
revoke the incorporation or involuntarily dissolve the corporation. 


History. Acts 1993, No. 1147, § 203. 


4-33-204. Liability for preincorporation transactions. 


All persons purporting to act as or on behalf of a corporation, knowing 
there was no incorporation under this chapter, are jointly and severally 
lable for all liabilities created while so acting. 


History. Acts 1993, No. 1147, § 204. 


4-33-205. Organization of corporation. 


(a) After incorporation: 

(1) if initial directors are named in the articles of incorporation, the 
initial directors shall hold an organizational meeting, at the call of a 
majority of the directors, to complete the organization of the corporation 
by appointing officers, adopting bylaws, and carrying on any other 
business brought before the meeting; 

(2) if initial directors are not named in the articles, the incorporator 
or incorporators shall hold an organizational meeting at the call of a 
majority of the incorporators: 

(i) to elect directors and complete the organization of the corpora- 
tion; or 

(ii) to elect a board of directors who shall complete the organiza- 
tion of the corporation. 

(b) Action required or permitted by this chapter to be taken by 
incorporators at an organizational meeting may be taken without a 
meeting if the action taken is evidenced by one (1) or more written 
consents describing the action taken and signed by each incorporator. 

(c) An organizational meeting may be held in or out of this state in 
accordance with § 4-33-820. 


History. Acts 1993, No. 1147, § 205. 


4-33-206. Bylaws. 


(a) The incorporators or board of directors of a corporation shall 
adopt bylaws for the corporation. 
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(b) The bylaws may contain any provision for regulating and man- 
aging the affairs of the corporation that is not inconsistent with law or 
the articles of incorporation. 


History. Acts 1993, No. 1147, § 206. 


4-33-207. Emergency bylaws and powers. 


(a) Unless the articles provide otherwise the directors of a corpora- 
tion may adopt, amend or repeal bylaws to be effective only in an 
emergency defined in subsection (d) of this section. The emergency 
bylaws, which are subject to amendment or repeal by the members, 
may provide special procedures necessary for managing the corporation 
during the emergency, including: 

(1) how to call a meeting of the board; 

(2) quorum requirements for the meeting; and 

(3) designation of additional or substitute directors. 

(b) All provisions of the regular bylaws consistent with the emer- 
gency bylaws remain effective during the emergency. The emergency 
bylaws are not effective after the emergency ends. 

(c) Corporate action taken in good faith in accordance with the 
emergency bylaws: 

(1) binds the corporation; and 

(2) may not be used to impose liability on a corporate director, officer, 
employee, or agent. 

(d) An emergency exists for purposes of this section if a quorum of 
the corporation’s directors cannot readily be assembled because of some 
catastrophic event. 


History. Acts 1993, No. 1147, § 207. 


SUBCHAPTER 3 — PURPOSES AND POWERS 


SECTION. SECTION. 

4-33-301. Purposes. 4-33-3038. Emergency powers. 

4-33-302. General powers. 4-33-304. Ultra vires. 
RESEARCH REFERENCES 


C.J.S. 18B Am. Jur. 2d, Corp., $1695 et 
seq. 
19 C.J.S., Corp., § 651 et seq. 


4-33-301. Purposes. 


(a) Every corporation incorporated under this chapter has the pur- 
pose of engaging in any lawful activity unless a more limited purpose is 
set forth in the articles of incorporation. 
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(b) A corporation engaging in an activity that is subject to regulation 
under another statute of this state may incorporate under this chapter 
only if incorporation under this chapter is not prohibited by the other 
statute. The corporation shall be subject to all limitations of the other 
statute. 


History. Acts 1993, No. 1147, § 301. 


4-33-302. General powers. 


Unless its articles of incorporation provide otherwise, every corpora- 
tion has perpetual duration and succession in its corporate name and 
has the same powers as an individual to do all things necessary or 
convenient to carry out its affairs including, without limitation, power: 

(1) to sue and be sued, complain and defend in its corporate names; 

(2) to have a corporate seal, which may be altered at will, and to use 
it, or a facsimile of it, by impressing or affixing or in any other manner 
reproducing it; 

(3) to make and amend bylaws not inconsistent with its articles of 
incorporation or with the laws of this state, for regulating and manag- 
ing the affairs of the corporation; 

(4) to purchase, receive, lease, or otherwise acquire, and own, hold, 
improve, use, and otherwise deal with, real or personal property, or any 
legal or equitable interest in property, wherever located; 

(5) to sell, convey, mortgage, pledge, lease, exchange, and otherwise 
dispose of all or any part of its property; 

(6) to purchase, receive, subscribe for, or otherwise acquire, own, 
hold, vote, use, sell, mortgage, lend, pledge, or otherwise dispose of, and 
deal in and with, shares or other interests in, or obligations of any 
entity; 

(7) to make contracts and guaranties, incur liabilities, borrow money, 
issue notes, bonds, and other obligations, and secure any of its obliga- 
tions by mortgage or pledge of any of its property, franchises, or income; 

(8) to lend money, invest and revest its funds, and receive and hold 
real and personal property as security for repayment, except as limited 
by § 4-33-832; 

(9) to be a promoter, partner, member, associate or manager of any 
partnership, joint venture, trust or other entity; 

(10) to conduct its activities, locate offices, and exercise the powers 
granted by this chapter within or without this state; 

(11) to elect or appoint directors, officers, employees, and agents of 
the corporation, define their duties, and fix their compensation; 

(12) to pay pensions and establish pension plans, pension trusts, and 
other benefit and incentive plans for any or all of its current or former 
directors, officers, employees, and agents; 

(13) to make donations not inconsistent with law for the public 
welfare or for charitable, religious, scientific, or educational purposes 
and for other purposes that further the corporate interest; 

(14) to impose dues, assessments, admission and transfer fees upon 
its members; 
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(15) to establish conditions for admission of members, admit mem- 
bers and issue memberships; 

(16) to carry on a business; 

(17) to serve as a trustee of a trust in which it or an entity affiliated 
by common program or purpose has a beneficial interest; and 

(18) to do all things necessary or convenient, not inconsistent with 
law, to further the activities and affairs of the corporation. 


History. Acts 1993, No. 1147, § 302. 
RESEARCH REFERENCES 


Ark. L. Notes. Sampson, Nonprofit 
Risk; Nonprofit Insurance, 2008 Ark. L. 
Notes 83. 


4-33-303. Emergency powers. 


_ (a) In anticipation of or during an emergency defined in subsection 
(d) of this section, the board of directors of a corporation may: 

(1) modify lines of succession to accommodate the incapacity of any 
director, officer, employee, or agent; and 

(2) relocate the principal office, designate alternative principal of- 
fices or regional offices, or authorize the officer to do so. 

(b) During an emergency defined in subsection (d) of this section, 
unless emergency bylaws provide otherwise: 

(1) notice of a meeting of the board of directors need be given only to 
those directors it is practicable to reach and may be given in any 
practicable manner, including by publication and radio; and 

(2) one (1) or more officers of the corporation present at a meeting of 
the board of directors may be deemed to be directors for the meeting, in 
order of rank and within the same rank in order of seniority, as 
necessary to achieve a quorum. 

(c) Corporate action taken in good faith during an emergency under 
this section to further the ordinary affairs of the corporation: 

(1) binds the corporation; and 

(2) may not be used to impose liability on a corporate director, officer, 
employee, or agent. 

(d) An emergency exists for purposes of this section if a quorum of 
the corporation’s directors cannot readily be assembled because of some 
catastrophic event. 


History. Acts 1993, No. 1147, § 303. 


4-33-304. Ultra vires. 


(a) Except as provided in subsection (b) of this section, the validity of 
corporate action may not be challenged on the ground that the corpo- 
ration lacks or lacked power to act. 
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(b) A corporation’s power to act may be challenged in a proceeding 
against the corporation to enjoin an act where a third party has not 
acquired rights. The proceeding may be brought by the Attorney 
General, a director, or by a member or members in a derivative 
proceeding. 

(c) A corporation’s power to act may be challenged in a proceeding 
against an incumbent or former director, officer, employee or agent of 
the corporation. The proceeding may be brought by a director, the 
corporation, directly, derivatively, or through a receiver, a trustee or 
other legal representative, or in the case of a public benefit corporation, 
by the Attorney General. 


History. Acts 1993, No. 1147, § 304. 
SUBCHAPTER 4 — NAMES 


SECTION. SECTION. 
4-33-401. Corporate name. 4-33-403. Registered name. 
4-33-402. Reserved name. 


RESEARCH REFERENCES 


Am. Jur. 18A Am. Jur. 2d, Corp., § 222 
et seq. 
C.J.S. 18 C.J.S., Corp., § 132 et seq. 


4-33-401. Corporate name. 


(a) A corporate name may not contain language stating or implying 
that the corporation is organized for a purpose other than that permit- 
ted by § 4-33-301 and its articles of incorporation. 

(b) Except as authorized by subsections (c) and (d) of this section, a 
corporate name must be distinguishable upon the records of the 
Secretary of State from: 

(1) the corporate name of a nonprofit or business corporation incor- 
porated or authorized to do business in this state; 

(2) a corporate name reserved or registered under § 4-33-402 or 
§ 4-33-403 of this chapter or § 4-26-402 or § 4-27-402; or 

(3) the fictitious name of a foreign business or nonprofit corporation 
authorized to transact business in this state because its real name is 
unavailable; 

(c) A corporation may apply to the Secretary of State for authoriza- 
tion to use a name that is not distinguishable upon the Secretary of 
State’s records from one (1) or more of the names described in 
subsection (b) of this section. The Secretary of State shall authorize use 
of the name applied for if: 
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(1) the other corporation consents to the use in writing and submits 
an undertaking in form satisfactory to the Secretary of State to change 
its name to a name that is distinguishable upon the records of the 
Secretary of State from the name of the applying corporation; or 

(2) the applicant delivers to the Secretary of State a certified copy of 
a final judgment of a court of competent jurisdiction establishing the 
applicant’s right to use the name applied for in this state. 

(d) Acorporation may use the name (including the fictitious name) of 
another domestic or foreign business or nonprofit corporation that is 
used in this state if the other corporation is incorporated or authorized 
to do business in this state and the proposed user corporation: 

(1) has merged with the other corporation; 

(2) has been formed by reorganization of the other corporation; or 

(3) has acquired all or substantially all of the assets, including the 
corporate name, of the other corporation. 

(e) This chapter does not control the use of fictitious names. 


History. Acts 1993, No. 1147, § 401. 


4-33-402. Reserved name. 


(a) A person may reserve the exclusive use of a corporate name, 
including a fictitious name for a foreign corporation whose corporate 
name is not available by delivering an application to the Secretary of 
State for filing. Upon finding that the corporate name applied for is 
available, the Secretary of State shall reserve the name for the 
applicant’s exclusive use for a nonrenewable one hundred twenty-day 
period. 

(b) The owner of a reserved corporate name may transfer the 
reservation to another person by delivering to the Secretary of State a 
signed notice of the transfer that states the name and address of the 
transferee. 


History. Acts 1993, No. 1147, § 402. 


4-33-403. Registered name. 


(a) A foreign corporation may register its corporate name, or its 
corporate name with any change required by § 4-33-1506, if the name 
is distinguishable upon the records of the Secretary of State from: 

(1) the corporate name of a nonprofit or business corporation incor- 
porated or authorized to do business in this state; and 

(2) a corporate name reserved under § 4-33-402 or § 4-26-402 or 
§ 4-27-402 or registered under this section. 

(b) A foreign corporation registers its corporate name, or its corpo- 
rate name with any change required by § 4-33-1506 by delivering to the 
Secretary of State an application: 

(1) setting forth its corporate name, or its corporate name with any 
change required by § 4-33-1506, the state or country and date of its 
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incorporation, and a brief description of the nature of the activities in 
which it is engaged; and 

(2) accompanied by a certificate of existence (or a document of 
similar import) from the state or country of incorporation. 

(c) The name is registered for the applicant’s exclusive use upon the 
effective date of the application. 

(d) A foreign corporation whose registration is effective may renew it 
for successive years by delivering to the Secretary of State for filing a 
renewal application, which complies with the requirements of subsec- 
tion (b) of this section, between October 1 and December 31 of the 
preceding year. The renewal application renews the registration for the 
following calendar year. 

(e) A foreign corporation whose registration is effective may thereaf- 
ter qualify as a foreign corporation under that name or consent in 
writing to the use of that name by a corporation thereafter incorporated 
under this chapter or by another foreign corporation thereafter autho- 
rized to transact business in this state. The registration terminates 
when the domestic corporation is incorporated or the foreign corpora- 
tion qualifies or consents to the qualification of another foreign corpo- 
ration under the registered name. 


History. Acts 1993, No. 1147, § 403. 
SUBCHAPTER 5 — OFFICE AND AGENT 


SECTION. 
4-33-501 — 4-33-504. [Repealed.] 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


4-33-501 — 4-33-504. [Repealed. | 


Publisher’s Notes. These sections, Section 4-33-502 was derived from Acts 
concerning registered office and registered 1993, No. 1147, § 502. 
agent, change of registered office or regis- Section 4-33-503 was derived from Acts 
tered agent, resignation of a registered 1993, No. 1147, § 503. 
agent, and service on a corporation, were Section 4-33-504 was derived from Acts 


repealed by the Model Registered Agents 1993, No. 1147, § 504; 2001, No. 749, § 1. 
Act, Acts 2007, No. 638, § 40. 


Section 4-33-501 was derived from Acts 
1993, No. 1147, § 501. 
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SUBCHAPTER 6 — MEMBERS AND MEMBERSHIP 


Part A: Admission of Members SECTION. 
4-33-615 — 4-33-619. [Reserved.] 
SECTION. 
4-33-601. Admission. Part C: Resignation and 
4-33-602. Consideration. Termination 
4-33-603. No requirement of members. 
4-33-604 — 4-33-609. [Reserved.] SL EINNED 
: 4-33-620. Resignation. 
Part B: Types of Memberships — 4-33-621. Termination, expulsion and 
Members’ Rights and Obligations suspension. 
eerie 4-33-622. Purchase of memberships. 
4-33-610. Differences in rights and obli- 4-33-623 — 4-33-629. [Reserved.] 
gations of members. Part D: Derivative Suits 


4-33-611. Transfers. 
4-33-612. Member’s liability to third par- SECTION. 
ties. 4-33-630 — 4-33-639. [Reserved.] 


4-33-613. Member’s liability for dues, as- Part E: Delegates 
sessments and fees. 7 

4-33-614. Creditor’s action against mem- SECTION. 
. ber. 4-33-640. Delegates. 


Part A — ApmiIssIOon oF MEMBERS 


4-33-601. Admission. 


(a) The articles or bylaws may establish criteria or procedures for 
admission of members. 

(b) No person shall be admitted as a member without his or her 
consent. 


History. Acts 1993, No. 1147, § 601. 


4-33-602. Consideration. 


Except as provided in its articles or bylaws, a corporation may admit 
members for no consideration or for such consideration as is determined 
by the board. 


History. Acts 1993, No. 1147, § 602. 


4-33-603. No requirement of members. 


A corporation is not required to have members. 


History. Acts 1993, No. 1147, § 603. 
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4-33-604 — 4-33-6009. [Reserved.| 
Part B — Types or MempBersuies — Mempers’ RIGHTs AND OBLIGATIONS 


4-33-610. Differences in rights and obligations of members. 


All members shall have the same rights and obligations with respect 
to voting, dissolution, redemption and transfer, unless the articles or 
bylaws establish classes of membership with different rights or obliga- 
tions. All members shall have the same rights and obligations with 
respect to any other matters, except as set forth in or authorized by the 
articles or bylaws. 


History. Acts 1993, No. 1147, § 610. 


4-33-611. Transfers. 


(a) Except as set forth in or authorized by the articles or bylaws, no 
member of a mutual benefit corporation may transfer a membership or 
any right arising therefrom. 

(b) No member of a public benefit or religious corporation may 
transfer a membership or any right arising therefrom. 

(c) Where transfer rights have been provided, no restriction on them 
shall be binding with respect to a member holding a membership issued 
prior to the adoption of the restriction unless the restriction is approved 
by the members and the affected member. 


History. Acts 1993, No. 1147, § 611. 


4-33-612. Member’s liability to third parties. 


A member of a corporation is not, as such, personally liable for the 
acts, debts, liabilities, or obligations of the corporation. 


History. Acts 1993, No. 1147, § 612. 


4-33-613. Member’s liability for dues, assessments and fees. 


A member may become liable to the corporation for dues, assessments 
or fees; provided, however, that an article or bylaw provision or a 
resolution adopted by the board authorizing or imposing dues, assess- 
ments or fees does not, of itself, create lability. 


History. Acts 1993, No. 1147, § 618. 


4-33-614. Creditor’s action against member. 


(a) No proceeding may be brought by a creditor to reach the liability, 
if any, of a member to the corporation unless final judgment has been 
rendered in favor of the creditor against the corporation and execution 
has been returned unsatisfied in whole or in part or unless such 
proceeding would be useless. 
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(b) All creditors of the corporation, with or without reducing their 
claims to judgment, may intervene in any creditor’s proceeding brought 
under subdivision (a) of this section to reach and apply unpaid amounts 
due the corporation. Any or all members who owe amounts to the 
corporation may be joined in such proceeding. 


History. Acts 1993, No. 1147, § 614. 


4-33-615 — 4-33-619. [Reserved.] 
Part C — RESIGNATION AND TERMINATION 


4-33-620. Resignation. 


(a) A member may resign at any time. 

(b) The resignation of a member does not relieve the member from 
any obligations the member may have to the corporation as a result of 
obligations incurred or commitments made prior to resignation. 


History. Acts 1993, No. 1147, § 620. 


4-33-621. Termination, expulsion and suspension. 


(a) No member of a public benefit or mutual benefit corporation may 
be expelled or suspended, and no membership or memberships in such 
corporations may be terminated or suspended except pursuant to a 
procedure that is fair and reasonable and is carried out in good faith. 

(b) A procedure is fair and reasonable when either: 

(1) the articles or bylaws set forth a procedure that provides: 

(i) not less than fifteen (15) days prior written notice of the 
expulsion, suspension or termination and the reasons therefor; and 

(1) an opportunity for the member to be heard, orally or in writing, 
not less than five (5) days before the effective date of the expulsion, 
suspension or termination by a person or persons authorized to 
decide that the proposed expulsion, termination or suspension not 
take place; or 

(2) it is fair and reasonable taking into consideration all of the 
relevant facts and circumstances. 

(c) Any written notice given by mail must be given by first-class or 
certified mail sent to the last address of the member shown on the 
corporation’s records. 

(d) Any proceeding challenging an expulsion, suspension or termi- 
nation, including a proceeding in which defective notice is alleged, must 
be commenced within one (1) year after the effective date of the 
expulsion, suspension or termination. 

(e) A member who has been expelled or suspended may be liable to 
the corporation for dues, assessments or fees as a result of obligations 
incurred or commitments made prior to expulsion or suspension. 


History. Acts 1993, No. 1147, § 621. 
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4-33-622. Purchase of memberships. 


(a) A public benefit or religious corporation may not purchase any of 
its memberships or any right arising therefrom. 

(b) A mutual benefit corporation may purchase the membership of a 
member who resigns or whose membership is terminated for the 
amount and pursuant to the conditions set forth in or authorized by its 
articles or bylaws. No payment shall be made in violation of §§ 4-33- 
1301 et seq. 


History. Acts 1993, No. 1147, § 622. 
4-33-623 — 4-33-629. [Reserved.] 
Part D — Derivative Suits 
4-33-630 — 4-33-639. [Reserved.] 
Part EK — DELEGATES 


4-33-640. Delegates. 


(a) A corporation may provide in its articles or bylaws for delegates 


having some or all of the authority of members. 

(b) The articles or bylaws may set forth provisions relating to: 

(1) the characteristics, qualifications, rights, limitation and obliga- 
tions of delegates including their selection and removal; 

(2) calling, noticing, holding and conducting meetings of delegates; 


and 


(3) carrying on corporate activities during and between meetings of 
delegates. 


History. Acts 1993, No. 1147, § 630. 


SUBCHAPTER 7 — MemsBers’ MEETINGS AND VOTING 


Part A: Meetings and Action 


Without Meetings 


SECTION. 


Part B: Voting 


SECTION. 4-33-720. Members’ list for meeting. 
4-33-701. Annual and regular meetings. 4-33-721. Voting entitlement generally. 
4-33-702. Special meeting. 4-33-722. Quorum requirements. 
4-33-703. Court-ordered meeting. 4-33-723. Voting requirements. 
4-33-704. Action by written consent. 4-33-724. Proxies. 
4-33-705. Notice of meeting. 4-33-725. Cumulative voting for direc- 
4-33-706. Waiver of notice. tors. 
4-33-707. Record date — Determining 4-33-726. Other methods of electing di- 
members entitled to notice rectors. 
and vote. 4-33-727. Corporation’s acceptance of 
4-33-708. Action by written ballot. votes. 
4-33-709 — 4-33-719. [Reserved.] 4-33-728, 4-33-729. [Reserved.] 


419 THE ARKANSAS NONPROFIT CORPORATION ACT 4-33-702 


Part C: Voting Agreements 


SECTION. 
4-33-730. Voting agreements. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


Part A — MEetTINGS AND AcTION WitHout MEETINGS 


4-33-701. Annual and regular meetings. 


(a) A corporation with members shall hold a membership meeting 
annually at a time stated in or fixed in accordance with the bylaws. 

(b) A corporation with members may hold regular membership 
meetings at times stated in or fixed in accordance with the bylaws. 

(c) Annual and regular membership meetings may be held in or out 
of this state at the place stated in or fixed in accordance with the 
bylaws. If no place is stated in or fixed in accordance with the bylaws, 
annual and regular meetings shall be held at the corporation’s principal 
office. 

(d) At the annual meeting: 

(1) The president and chief financial officer shall report on the 
activities and financial condition of the corporation; and 

(2) The members shall consider and act upon such other matters as 
may be raised consistent with the notice requirements of § 4-33-705. 

(e) At regular meetings the members shall consider and act upon 
such matters as may be raised consistent with the notice requirements 
of § 4-33-705. 

(f) The failure to hold an annual or regular meeting at a time stated 
in or fixed in accordance with a corporation’s bylaws does not affect the 
validity of any corporate action. 


History. Acts 1993, No. 1147, § 701. 


4-33-702. Special meeting. 


(a) A corporation with members shall hold a special meeting of 
members: 

(1) on call of its board or the person or persons authorized to do so by 
the articles or bylaws; or 

(2) except as provided in the articles or bylaws of a religious 
corporation if the holders of at least five percent (5%) of the voting 
power of any corporation sign, date, and deliver to any corporate officer 
one (1) or more written demands for the meeting describing the purpose 
or purposes for which it is to be held. 

(b) The close of business on the thirtieth day before delivery of the 
demand or demands for a special meeting to any corporate officer is the 
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record date for the purpose of determining whether the five percent 
(5%) requirement of subsection (a) has been met. 

(c) Ifa notice for a special meeting demanded under subsection (a)(2) 
of this section is not given pursuant to § 4-33-705 within thirty days 
after the date the written demand or demands are delivered to a 
corporate officer, regardless of the requirements of subsection (d) of this 
section, a person signing the demand or demands may set the time and 
place of the meeting and give notice pursuant to § 4-33-705. 

(d) Special meetings of members may be held in or out of this state at 
the place stated in or fixed in accordance with the bylaws. If no place is 
stated or fixed in accordance with the bylaws, special meetings shall be 
held at the corporation’s principal office. 

(e) Only those matters that are within the purpose or purposes 
described in the meeting notice required by § 4-33-705 may be con- 
ducted at a special meeting of members. 


History. Acts 1993, No. 1147, § 702. 


4-33-703. Court-ordered meeting. 


(a) The circuit court of the county where a corporation’s principal 
office is located or the Pulaski County Circuit Court, if the corporation 
does not have a principal office in this state, may summarily order a 
meeting to be held: 

(1) on application of any member or other person entitled to partici- 
pate in an annual or regular meeting, if an annual meeting was not held 
within the earlier of six (6) months after the end of the corporation’s 
fiscal year or fifteen (15) months after its last annual meeting; or 

(2) on application of any member or other person entitled to partici- 
pate in a regular meeting, if a regular meeting is not held within forty 
(40) days after the date it was required to be held; or 

(3) on application of a member who signed a demand for a special 
meeting valid under § 4-33-702 or a person or persons entitled to call a 
special meeting, if: 

(i) notice of the special meeting was not given within thirty (30) 
days after the date the demand was delivered to a corporate officer; or 
(ii) the special meeting was not held in accordance with the notice. 

(b) The court may fix the time and place of the meeting, specify a 
record date for determining members entitled to notice of and to vote at 
the meeting, prescribe the form and content of the meeting notice, fix 
the quorum required for specific matters to be considered at the 
meeting (or direct that the votes represented at the meeting constitute 
a quorum for action on those matters), and enter other orders necessary 
to accomplish the purpose or purposes of the meeting. 

(c) If the court orders a meeting, it may also order the corporation to 
pay the member’s costs (including reasonable counsel fees) incurred to 
obtain the order. 
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History. Acts 1993, No. 1147, § 703; cuit courts, Ark. Const. Amend. 80, §§ 6, 
2007, No. 638, § 41. 19. 
Cross References. Jurisdiction of cir- 


4-33-704. Action by written consent. 


(a)(1) Unless limited or prohibited by the articles or bylaws, action 
required or permitted by this chapter to be approved by the members 
may be approved without a meeting of members if the action is 
approved by members holding at least eighty percent (80%) of the 
voting power. 

(2) The action must be evidenced by one (1) or more written consents 
describing the action taken, signed by those members representing at 
least eighty percent (80%) of the voting power, and delivered to the 
corporation for inclusion in the minutes or filing with the corporate 
records. 

(b) If not otherwise determined under § 4-33-703 or § 4-33-707, the 
record date for determining members entitled to take action without a 
meeting is the date the first member signs the consent under subsection 
(a) of this section. 

(c) A consent signed under this section has the effect of a meeting 
vote and may be described as such in any document filed with the 
Secretary of State. 

(d)(1) Written notice of member approval pursuant to this section 
shall be given to all members who have not signed the written consent. 

(2) If written notice is required, member approval pursuant to this 
section shall be effective ten (10) days after such written notice is given. 

(e)(1) The signature of a member may be affixed to a written consent 
by any reasonable means, including without limitation facsimile signa- 
ture or electronic image. 

(2) The written consent may be delivered to the corporation by 
electronic communication, including without limitation facsimile trans- 
mission or electronic mail. 


History. Acts 1993, No. 1147, § 704; 
2009, No. 167, § 1. 


4-33-705. Notice of meeting. 


(a) A corporation shall give notice consistent with its bylaws of 
meetings of members in a fair and reasonable manner. 

(b) Any notice that conforms to the requirements of subsection (c) of 
this section is fair and reasonable, but other means of giving notice may 
also be fair and reasonable when all the circumstances are considered; 
provided, however, that notice of matters referred to in subsection (c)(2) 
of this section must be given as provided in subsection (c) of this section. 

(c) Notice is fair and reasonable if: 

(1) the corporation notifies its members of the place, date, and time 
of each annual, regular and special meeting of members no fewer than 
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ten (10) (or if notice is mailed by other than first class or registered 
mail, thirty (30)) nor more than sixty (60) days before the meeting date; 

(2) notice of an annual or regular meeting includes a description of 
any matter or matters that must be approved by the members under 
§$ 4-33-831, 4-33-856, 4-33-1003, 4-33-1021, 4-33-1104, 4-33-1202, 
4-33-1401, or 4-33-1402; and 

(3) notice of a special meeting includes a description of the matter or 
matters for which the meeting is called. 

(d) Unless the bylaws require otherwise, if an annual, regular or 
special meeting of members is adjourned to a different date, time or 
place, notice need not be given of the new date, time or place, if the new 
date, time or place is announced at the meeting before adjournment. If 
a new record date for the adjourned meeting is or must be fixed under 
§ 4-33-707, however, notice of the adjourned meeting must be given 
under this section to the members of record as of the new record date. 

(e) When giving notice of an annual, regular or special meeting of 
members, a corporation shall give notice of a matter a member intends 
to raise at the meeting if: (1) requested in writing to do so by a person 
entitled to call a special meeting; and (2) the request is received by the 
secretary or president of the corporation at least ten (10) days before 
the corporation gives notice of the meeting. 


History. Acts 1993, No. 1147, § 705. 


4-33-706. Waiver of notice. 


(a)(1) A member may waive any notice required by this chapter, the 
articles, or bylaws before or after the date and time stated in the notice. 

(2) The waiver must be in writing, be signed by the member entitled 
to the notice, and be delivered to the corporation for inclusion in the 
minutes or filing with the corporate records. 

(b) A member’s attendance at a meeting: 

(1) Waives objection to lack of notice or defective notice of the 
meeting, unless the member at the beginning of the meeting objects to 
holding the meeting or transacting business at the meeting; and 

(2) Waives objection to consideration of a particular matter at the 
meeting that is not within the purpose or purposes described in the 
meeting notice, unless the member objects to considering the matter 
when it is presented. 

(c)(1) The signature of a member may be affixed to a waiver of notice 
by any reasonable means, including without limitation facsimile signa- 
ture or electronic image. 

(2) The waiver of notice may be delivered to the corporation by 
electronic communication, including without limitation facsimile trans- 
mission or electronic mail. 


History. Acts 1993, No. 1147, § 706; 
2009, No. 167, § 2. 


423 THE ARKANSAS NONPROFIT CORPORATION ACT 4-33-708 


4-33-707. Record date — Determining members entitled to no- 
tice and vote. 


(a) The bylaws of a corporation may fix or provide the manner of 
fixing a date as the record date for determining the members entitled to 
notice of a members’ meeting. If the bylaws do not fix or provide for 
fixing such a record date, the board may fix a future date as such a 
record date. If no such record date is fixed, members at the close of 
business on the business day preceding the day on which notice is given, 
or if notice is waived, at the close of business on the business day 
preceding the day on which the meeting is held, are entitled to notice of 
the meeting. 

(b) The bylaws of a corporation may fix or provide the manner of 
fixing a date as the record date for determining the members entitled to 
vote at amembers’ meeting. If the bylaws do not fix or provide for fixing 
such a record date, the board may fix a future date as such a record 
date. If no such record date is fixed, members on the date of the meeting 
who are otherwise eligible to vote are entitled to vote at the meeting. 

(c) The bylaws may fix or provide the manner for determining a date 
as the record date for the purpose of determining the members entitled 
to exercise any rights in respect of any other lawful action. If the bylaws 
do not fix or provide for fixing such a record date, the board may fix in 
advance such a record date. If no such record date is fixed, members at 
the close of business on the day on which the board adopts the 
resolution relating thereto, or the sixtieth day prior to the date of such 
other action, whichever is later, are entitled to exercise such rights. 

(d) A record date fixed under this section may not be more than 
seventy (70) days before the meeting or action requiring a determina- 
tion of members occurs. 

(e) A determination of members entitled to notice of or to vote at a 
membership meeting is effective for any adjournment of the meeting 
unless the board fixes a new date for determining the right to notice or 
the right to vote, which it must do if the meeting is adjourned to a date 
more than seventy (70) days after the record date for determining 
members entitled to notice of the original meeting. 

(f) If a court orders a meeting adjourned to a date more than one 
hundred twenty (120) days after the date fixed for the original meeting, 
it may provide that the original record date for notice or voting 
continues in effect or it may fix a new record date for notice or voting. 


History. Acts 1993, No. 1147, § 707. 


4-33-708. Action by written ballot. 


(a) Unless prohibited or limited by the articles or bylaws, any action 
that may be taken at any annual, regular, or special meeting of 
members may be taken without a meeting if the corporation delivers a 
written ballot to every member entitled to vote on the matter. 

(b) A written ballot shall: 
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(1) set forth each proposed action; and 

(2) provide an opportunity to vote for or against each proposed 
action. 

(c) Approval by written ballot pursuant to this section shall be valid 
only when the number of votes cast by ballot equals or exceeds the 
quorum required to be present at a meeting authorizing the action and 
the number of approvals equals or exceeds the number of votes that 
would be required to approve the matter at a meeting at which the total 
number of votes cast was the same as the number of votes cast by ballot. 

(d) All solicitations for votes by written ballot shall: 

(1) indicate the number of responses needed to meet the quorum 
requirements; 

(2) state the percentage of approvals necessary to approve each 
matter other than election of directors; and 

(3) specify the time by which a ballot must be received by the 
corporation in order to be counted. 

(e) Except as otherwise provided in the articles or bylaws, a written 
ballot may not be revoked. 

(f)(1) The signature of a member may be affixed to a written ballot by 
any reasonable means, including without limitation facsimile signature 
or electronic image. 

(2) The written ballot may be delivered to the corporation by elec- 
tronic communication, including without limitation facsimile transmis- 
sion or electronic mail. 


History. Acts 1993, No. 1147, § 708; 
2009, No. 167, § 3. 


4-33-709 — 4-33-719. [Reserved.| 
Part B — VorTING 


4-33-720. Members’ list for meeting. 


(a) After fixing a record date for a notice of a meeting, a corporation 
shall prepare an alphabetical list of the names of all its members who 
are entitled to notice of the meeting. The list must show the address and 
number of votes each member is entitled to vote at the meeting. The 
corporation shall prepare on a current basis through the time of the 
membership meeting a list of members, if any, who are entitled to vote 
at the meeting, but not entitled to notice of the meeting. This list shall 
be prepared on the same basis and be part of the list of members. 

(b) The list of members must be available for inspection by any 
member for the purpose of communication with other members con- 
cerning the meeting, beginning two (2) business days after notice is 
given of the meeting for which the list was prepared and continuing 
through the meeting, at the corporation’s principal office or at a 
reasonable place identified in the meeting notice in the city where the 
meeting will be held. A member, a member’s agent, or attorney is 
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entitled on written demand to inspect and, subject to the limitations of 
subsection (d) of this section, to copy the list, at a reasonable time and 
at the member’s expense, during the period it is available for inspection. 

(c) The corporation shall make the list of members available at the 
meeting, and any member, a member’s agent, or attorney is entitled to 
inspect the list at any time during the meeting or any adjournment. 

(d) Without consent of the board, a membership list or any part 
thereof may not be obtained or used by any person for any purpose 
unrelated to a member’s interest as a member. Without limiting the 
generality of the foregoing, or without the consent of the board a 
membership list or any part thereof may not be: 

(1) used to solicit money or property unless such money or property 
will be used solely to solicit the votes of the members in an election to 
be held by the corporation; 

(2) used for any commercial purpose; or 

(3) sold to or purchased by any person. 

(e) The articles or bylaws of a religious corporation may limit or 
abolish the rights of a member under this section to inspect and copy 
any corporate record. 


History. Acts 1993, No. 1147, § 720. 


4-33-721. Voting entitlement generally. 


(a) Unless the articles or bylaws provide otherwise, each member is 
entitled to one (1) vote on each matter voted on by the members. When 
more than one (1) membership is held by a single entity, the member 
shall be entitled to one (1) vote for each such membership. 

(b) Unless the articles or bylaws provide otherwise, if a membership 
stands of record in the names of two (2) or more persons, their acts with 
respect to voting shall have the following effect: 

(1) if only one (1) votes, such act binds all; and 

(2) if more than one (1) votes, the vote shall be divided on a prorata 
basis. 


History. Acts 1993, No. 1147, § 721. 


4-33-722. Quorum requirements. 


(a) Unless this chapter, the articles, or bylaws provide for a higher or 
lower quorum, ten percent (10%) of the votes entitled to be cast on a 
matter must be represented at a meeting of members to constitute a 
quorum on that matter. 

(b) A bylaw amendment to decrease the quorum for any member 
action may be approved by the members or, unless prohibited by the 
bylaws, by the board. 

(c) A bylaw amendment to increase the quorum required for any 
member action must be approved by the members. 

(d) Unless one-third () or more of the voting power is present in 
person or by proxy, the only matters that may be voted upon at an 
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annual or regular meeting of members are those matters that are 
described in the meeting notice. 


History. Acts 1993, No. 1147, § 722. 


4-33-723. Voting requirements. 


(a) Unless this chapter, the articles, or the bylaws require a greater 
vote or voting by class, if a quorum is present, the affirmative vote of the 
votes represented and voting (which affirmative votes also constitute a 
majority of the required quorum) is the act of the members. 

(b) Abylaw amendment to increase or decrease the vote required for 
any member action must be approved by the members. 


History. Acts 1993, No. 1147, § 723. 


4-33-724. Proxies. 


(a) Unless the articles or bylaws prohibit or limit proxy voting, a 
member may appoint a proxy to vote or otherwise act for the member by 
signing an appointment form either personally or by an attorney-in- 
fact. 

(b)(1) An appointment of a proxy is effective when received by the 
secretary or other officer or agent authorized to tabulate votes. 

(2) An appointment is valid for eleven (11) months unless a different 
period is expressly provided in the appointment form; provided how- 
ever, that no proxy shall be valid for more than three (3) years from its 
date of execution. 

(c) An appointment of a proxy is revocable by the member. 

(d) The death or incapacity of the member appointing a proxy does 
not affect the right of the corporation to accept the proxy’s authority 
unless notice of the death or incapacity is received by the secretary or 
other officer or agent authorized to tabulate votes before the proxy 
exercises authority under the appointment. 

(e) Appointment of a proxy is revoked by the person appointing the 
proxy: 

(1) attending any meeting and voting in person; or 

(2) signing and delivering to the secretary or other officer or agent 
authorized to tabulate proxy votes either a writing stating that the 
appointment of the proxy is revoked or a subsequent appointment form. 

(f) Subject to § 4-33-727 and any express limitation on the proxy’s 
authority appearing on the face of the appointment form, a corporation 
is entitled to accept the proxy’s vote or other action as that of the 
member making the appointment. 

(g)(1) The signature of a member or the member’s attorney-in-fact 
may be affixed to a proxy appointment form, a proxy revocation, or a 
subsequent appointment by any reasonable means, including without 
limitation facsimile signature or electronic image. 

(2) The written ballot may be delivered to the secretary or other 
officer or agent authorized to tabulate votes by electronic communica- 
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tion, including without limitation facsimile transmission or electronic 
mail. 


History. Acts 1993, No. 1147, § 724; 
2009, No. 167, § 4. 


4-33-725. Cumulative voting for directors. 


(a) If the articles or bylaws provide for cumulative voting by mem- 
bers, members may so vote, by multiplying the number of votes the 
members are entitled to cast by the number of directors for whom they 
are entitled to vote, and cast the product for a single candidate or 
distribute the product among two (2) or more candidates. 

(b) Cumulative voting is not authorized at a particular meeting 
unless: 

(1) the meeting notice or statement accompanying the notice states 
that cumulative voting will take place; or 

(2) a member gives notice during the meeting and before the vote is 
taken of the member’s intent to cumulate votes, and if one (1) member 
gives this notice all other members participating in the election are 
entitled to cumulate their votes without giving further notice. 

(c) A director elected by cumulative voting may be removed by the 
members without cause if the requirements of § 4-33-808 are met 
unless the votes cast against removal, or not consenting in writing in 
such removal, would be sufficient to elect such director if voted 
cumulatively at an election at which the same total number of votes 
were cast (or, if such action is taken by written ballot, all memberships 
entitled to vote were voted) and the entire number of directors autho- 
rized at the time of the director’s most recent election were then being 
elected. 

(d) Members may not cumulatively vote if the directors and members 
are identical. 


History. Acts 1993, No. 1147, § 725. 


4-33-726. Other methods of electing directors. 


A corporation may provide in its articles or bylaws for election of 
directors by members or delegates: (1) on the basis of chapter or other 
organizational unit; (2) by region or other geographic unit; (3) by 
preferential voting; or (4) by any other reasonable method. 


History. Acts 1993, No. 1147, § 726. 


4-33-727. Corporation’s acceptance of votes. 


(a) If the name signed on a vote, consent, waiver, or proxy appoint- 
ment corresponds to the name of a member, the corporation if acting in 
good faith is entitled to accept the vote, consent, waiver, or proxy 
appointment and give it effect as the act of the member. 


4-33-728 BUSINESS AND COMMERCIAL LAW 428 


(b) If the name signed on a vote, consent, waiver, or proxy appoint- 
ment does not correspond to the record name of a member, the 
corporation if acting in good faith is nevertheless entitled to accept the 
vote, consent, waiver, or proxy appointment and give it effect as the act 
of the member if: 

(1) the member is an entity and the name signed purports to be that 
of an officer or agent of the entity; 

(2) the name signed purports to be that of an attorney-in-fact of the 
member and if the corporation requests, evidence acceptable to the 
corporation of the signatory’s authority to sign for the member has been 
presented with respect to the vote, consent, waiver, or proxy appoint- 
ment; 

(3) two (2) or more persons hold the membership as cotenants or 
fiduciaries and the name signed purports to be the name of at least one 
(1) of the coholders and the person signing appears to be acting on 
behalf of all the coholders; and 

(4) in the case of a mutual benefit corporation: 

(i) the name signed purports to be that of an administrator, 
executor, guardian, or conservator representing the member and, if 
the corporation requests, evidence of fiduciary status acceptable to 
the corporation has been presented with respect to the vote, consent, 
waiver, or proxy appointment; 

(ii) the name signed purports to be that of a receiver or trustee in 
bankruptcy of the member, and, if the corporation requests, evidence 
of this status acceptable to the corporation has been presented with 
respect to the vote, consent, waiver, or proxy appointment. 

(c) The corporation is entitled to reject a vote, consent, waiver, or 
proxy appointment if the secretary or other officer or agent authorized 
to tabulate votes, acting in good faith, has reasonable basis for doubt 
about the validity of the signature on it or about the signatory’s 
authority to sign for the member. 

(d) The corporation and its officer or agent who accepts or rejects a 
vote, consent, waiver, or proxy appointment in good faith and in 
accordance with the standards of this section are not liable in damages 
to the member for the consequences of the acceptance or rejection. 

(e) Corporate action based on the acceptance or rejection of a vote, 
consent, waiver, or proxy appointment under this section is valid unless 
a court of competent jurisdiction determines otherwise. 


History. Acts 1993, No. 1147, § 727. 


4-33-728, 4-33-729. [Reserved.] 


Part C — Vorinc AGREEMENTS 


4-33-7300. Voting agreements. 


(a) Two (2) or more members may provide for the manner in which 
they will vote by signing an agreement for that purpose. Such agree- 
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4-33-730 


ments may be valid for a period of up to ten (10) years. For public 

benefit corporations such agreements must have a reasonable purpose 

not inconsistent with the corporation’s public or charitable purposes. 
(b) A voting agreement created under this section is specifically 


enforceable. 


History. Acts 1993, No. 1147, § 730. 


SUBCHAPTER 8 — DIRECTORS AND OFFICERS 


Part A: Board of Directors 


SECTION. 

4-33-801. Requirement for and duties of 
board. 

Qualification of directors. 

Number of directors. 

Election, designation and ap- 
pointment of directors. 

Terms of directors generally. 

Staggered terms for directors. 

Resignation of directors. 

Removal of directors elected by 
members or directors. 

Removal of designated or ap- 
pointed directors. 

Removal of directors by judicial 
proceeding. 

4-33-811. Vacancy on board. 

4-33-812. Compensation of directors. 

4-33-813 — 4-33-819. [Reserved.] 


Part B: Meetings and Action of the 
Board 


4-33-802. 
4-33-803. 
4-33-804. 


4-33-805. 
4-33-806. 
4-33-807. 
4-33-808. 


4-33-809. 
4-33-810. 


SECTION. 

4-33-820. 
4-33-821. 
4-33-822. 
4-33-823. 


Regular and special meetings. 
Action without meeting. 

Call and notice of meetings. 
Waiver of notice. 

4-33-824. Quorum and voting. 

4-33-825. Committees of the board. 
4-33-826 — 4-33-829. [Reserved.] 


Part C: Standards of Conduct 


SECTION. 
4-33-830. General standards for direc- 
tors. 


SECTION. 

4-33-831. Director conflict of interest. 

4-33-832. Loans to or guaranties for di- 
rectors and officers. 

4-33-833. Liability for unlawful distribu- 
tions. 

4-33-834 — 4-33-839. [Reserved.] 


Part D: Officers 


SECTION. 

4-33-840. 
4-33-841. 
4-33-842. 


Required officers. 

[Reserved.] 

Standards of conduct for offi- 
cers. 

Resignation and removal of of- 
ficers. 

Contract rights of officers. 

Officers’ authority to execute 
documents. 

4-33-846 — 4-33-849. [Reserved.] 


4-33-843. 


4-33-844. 
4-33-845. 


Part E: Indemnification 


SECTION. 

4-33-850. 
4-33-851. 
4-33-852. 
4-33-853. 
4-33-854. 
4-33-855. 


Part definitions. 

Authority to indemnify. 

Mandatory indemnification. 

Advance for expenses. 

Court-ordered indemnification. 

Determination and authoriza- 
tion of indemnification. 

Indemnification of officers, em- 
ployees and agents. 

Insurance. 

Application of part. 


4-33-856. 


4-33-857. 
4-33-858. 


RESEARCH REFERENCES 


Am. Jur. 18B Am. Jur. 2d, Corp., 
§ 1139 et seq. 
C.J.S. 19 C.J.S., Corp., § 518 et seq. 
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4-33-801. Requirement for and duties of board. 


(a) Each corporation must have a board of directors. 

(b) Except as provided in this chapter or subsection (c) of this section, 
all corporate powers shall be exercised by or under the authority of, and 
the affairs of the corporation managed under the direction of, its board. 

(c) The articles may authorize a person or persons to exercise some or 
all of the powers which would otherwise be exercised by a board. To the 
extent so authorized any such person or persons shall have the duties 
and responsibilities of the directors, and the directors shall be relieved 
to that extent from such duties and responsibilities. 


History. Acts 1993, No. 1147, § 801. 
CASE NOTES 


Cited: Rogers v. Tudor Ins. Co., 325 
Ark. 226, 925 S.W.2d 395 (1996). 


4-33-802. Qualification of directors. 


All directors must be individuals. The articles or bylaws may pre- 
scribe other qualifications for directors. 


History. Acts 1993, No. 1147, § 802. 


4-33-803. Number of directors. 


(a) Aboard of directors must consist of three (3) or more individuals, 
with the number specified in or fixed in accordance with the articles or 
bylaws. 

(b) The number of directors may be increased or decreased (but to no 
fewer than three (3)) from time to time by amendment to or in the 
manner prescribed in the articles or bylaws. 


History. Acts 1993, No. 1147, § 808. 


4-33-804. Election, designation and appointment of directors. 


(a) If the corporation has members, all the directors (except the 
initial directors) shall be elected at the first annual meeting of mem- 
bers, and at each annual meeting thereafter, unless the articles or 
bylaws provide some other time or method of election, or provide that 
some of the directors are appointed by some other person or are 
designated. Designation occurs when the articles or bylaws name an 
individual as a director or designate the holder of some office or position 
as a director. 

(b) If the corporation does not have members, all the directors 
(except the initial directors) shall be elected, appointed or designated as 
provided in the articles or bylaws. If no method of designation or 


431 THE ARKANSAS NONPROFIT CORPORATION ACT 4-33-807 


appointment is set forth in the articles or bylaws, the directors (other 
than the initial directors) shall be elected by the board. 


History. Acts 1993, No. 1147, § 804. 


4-33-805. Terms of directors generally. 


(a) The articles or bylaws must specify the term of directors. Except 
for designated or appointed directors, the terms of directors may not 
exceed the lesser of six (6) years or the stated duration of the 
corporation. In the absence of any term specified in the articles or 
bylaws, the term of each director shall be one (1) year. Directors may be 
elected for successive terms, unless otherwise provided in the articles or 
bylaws. 

(b) A decrease in the number of directors or term of office does not 
shorten an incumbent director’s term. 

(c) Except as provided in the articles or bylaws: 

(1) the term of a director filling a vacancy in the office of a director 
elected by members expires at the next election of directors by mem- 
bers; and 

(2) the term of a director filling any other vacancy expires at the end 
of the unexpired term that such director is filling. 

(d) Despite the expiration of a director’s term, the director continues 
to serve until the director’s successor is elected, designated or appointed 
and qualifies, or until there is a decrease in the number of directors. 


History. Acts 1993, No. 1147, § 805. 


4-33-806. Staggered terms for directors. 


The articles or bylaws may provide for staggering the terms of 
directors by dividing the total number of directors into groups. The 
terms of office of the several groups need not be uniform. 


History. Acts 1993, No. 1147, § 806. 


4-33-807. Resignation of directors. 


(a) A director may resign at any time by delivering written notice to 
the board of directors, its presiding officer or to the president or 
secretary. 

(b) A resignation is effective when the notice is effective unless the 
notice specifies a later effective date. If a resignation is made effective 
at a later date, the board may fill the pending vacancy before the 
effective date if the board provides that the successor does not take 
office until the effective date. 


History. Acts 1993, No. 1147, § 807. 
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4-33-808. Removal of directors elected by members or directors. 


(a) The members may remove one (1) or more directors elected by 
them without cause. 

(b) If a director is elected by a class, chapter or other organizational 
unit or by region or other geographic grouping, the director may be 
removed only by the members of that class, chapter, unit or grouping. 

(c) Except as provided in subsection (i) of this section, a director may 
be removed under subsection (a) of this section or (b) of this section only 
if the number of votes cast to remove the director would be sufficient to 
elect the director at a meeting to elect directors. 

(d) If cumulative voting is authorized, a director may not be removed 
if the number of votes, or if the director was elected by a class, chapter, 
unit or grouping of members, the number of votes of that class, chapter, 
unit or grouping, sufficient to elect the director under cumulative voting 
is voted against the director’s removal. 

(e) A director elected by members may be removed by the members 
only at a meeting called for the purpose of removing the director and the 
meeting notice must state that the purpose, or one of the purposes, of 
the meeting is removal of the director. 

(f) In computing whether a director is protected from removal under 
subsections (b)-(d) of this section, it should be assumed that the votes 
against removal are cast in an election for the number of directors of the 
class to which the director to be removed belonged on the date of that 
director’s election. 

(g) An entire board of directors may be removed under subsections 
(a)-(e) of this section. 

(h) A director elected by the board may be removed without cause by 
the vote of a majority of the directors present at a meeting which is 
called for the purpose of removing the director and for which the 
meeting notice stated that the purpose, or one of the purposes, of the 
meeting is removal of the director, or by the vote of such greater number 
as is set forth in the articles or bylaws; provided, however, that a 
director elected by the board to fill the vacancy of a director elected by 
the members may be removed without cause by the members, but not 
the board. 

(i) If, at the beginning of a director’s term on the board, the articles 
or bylaws provide that the director may be removed for missing a 
specified number of board meetings, the board may remove the director 
for failing to attend the specified number of meetings. The director may 
be removed only if a majority of the directors present at a meeting 
which is called for the purpose of removing the director and for which 
the meeting notice stated that the purpose, or one of the purposes, of 
the meeting is removal of the director, vote for the removal. 

(j) The articles or bylaws of a religious corporation may: 

(1) limit the application of this section; and 

(2) set forth the vote and procedures by which the board or any 
person may remove with or without cause a director elected by the 
members or the board. 
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History. Acts 1993, No. 1147, § 808. 


4-33-809. Removal of designated or appointed directors. 


(a) A designated director may be removed by an amendment to the 
articles or bylaws deleting or changing the designation. 

(b) Appointed directors: 

(1) except as otherwise provided in the articles or bylaws, an ap- 
pointed director may be removed without cause by the person appoint- 
ing the director; 

(2) the person removing the director shall do so by giving written 
notice of the removal to the director and either the presiding officer of 
the board or the corporation’s president or secretary; and 

(3) aremoval is effective when the notice is effective unless the notice 
specifies a future effective date. 


History. Acts 1993, No. 1147, § 809. 


4-33-810. Removal of directors by judicial proceeding. 


(a) The circuit court of the county where a corporation’s principal 
office is located may remove any director of the corporation from office 
in a proceeding commenced either by the corporation or its members 
holding at least ten percent (10%) of the voting power of any class, if the 
court finds that (1) the director engaged in fraudulent or dishonest 
conduct, or gross abuse of authority or discretion, with respect to the 
corporation, or a final judgment has been entered finding that the 
director has violated a duty set forth in §§ 4-33-830 — 4-33-8338, and (2) 
removal is in the best interest of the corporation. 

(b) The court that removes a director may bar the director from 
serving on the board for a period prescribed by the court. 

(c) The articles or bylaws of a religious corporation may limit or 
prohibit the application of this section. 


History. Acts 1993, No. 1147, § 810. cuit courts, Ark. Const. Amend. 80, §§ 6, 
Cross References. Jurisdiction of cir- 19. 


4-33-811. Vacancy on board. 


(a) Unless the articles or bylaws provide otherwise, and except as 
provided in subsections (b) and (c) of this section, if a vacancy occurs on 
a board of directors, including a vacancy resulting from an increase in 
the number of directors: 

(1) the members, if any, may fill the vacancy; if the vacant office was 
held by a director elected by a class, chapter or other organizational 
unit or by region or other geographic grouping, only members of the 
class, chapter, unit or grouping are entitled to vote to fill the vacancy if 
it is filled by the members; 

(2) the board of directors may fill the vacancy; or 
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(3) if the directors remaining in office constitute fewer than a 
quorum of the board, they may fill the vacancy by the affirmative vote 
of a majority of all the directors remaining in office. 

(b) Unless the articles or bylaws provide otherwise, if a vacant office 
was held by an appointed director, only the person who appointed the 
director may fill the vacancy. 

(c) If a vacant office was held by a designated director, the vacancy 
shall be filled as provided in the articles or bylaws. In the absence of an 
applicable article or bylaw provision, the vacancy may not be filled by 
the board. 

(d) A vacancy that will occur at a specific later date (by reason of a 
resignation effective at a later date under § 4-33-807(b) or otherwise) 
may be filled before the vacancy occurs but the new director may not 
take office until the vacancy occurs. 


History. Acts 1993, No. 1147, § 811. 


4-33-812. Compensation of directors. 


Unless the articles or bylaws provide otherwise, a board of directors 
may fix the compensation of directors. 


History. Acts 1993, No. 1147, § 812. 


4-33-813 — 4-33-819. [Reserved.| 
Part B — MEETINGS AND ACTION OF THE BoarRD 


4-33-820. Regular and special meetings. 


(a) Ifthe time and place of a directors’ meeting is fixed by the bylaws 
or the board, the meeting is a regular meeting. All other meetings are 
special meetings. 

(b) Aboard of directors may hold regular or special meetings in or out 
of this state. 

(c) Unless the articles or bylaws provide otherwise, a board may 
permit any or all directors to participate in a regular or special meeting 
by, or conduct the meeting through the use of, any means of communi- 
cation by which all directors participating may simultaneously hear 
each other during the meeting. A director participating in a meeting by 
this means is deemed to be present in person at the meeting. 


History. Acts 19938, No. 1147, § 820. 


4-33-821. Action without meeting. 


(a)(1) Unless the articles or bylaws provide otherwise, action re- 
quired or permitted by this chapter to be taken at a board of directors’ 
meeting may be taken without a meeting if the action is taken by all 
members of the board. 
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(2) The action must be evidenced by one (1) or more written consents 
describing the action taken, signed by each director, and included in the 
minutes filed with the corporate records reflecting the action taken. 

(b) Action taken under this section is effective when the last director 
signs the consent, unless the consent specifies a different effective date. 

(c) The written consent may be delivered to the corporation by 
electronic communication, including without limitation facsimile trans- 
mission or electronic mail. 

(d) A consent signed under this section has the effect of a meeting 
vote and may be described as such in any document. 

(e) The signature of a director may be affixed to a written consent by 
any reasonable means, including without limitation facsimile signature 
or electronic image. 


History. Acts 1993, No. 1147, § 821; 
ZOUIPNOMIGI2 905: 


4-33-822. Call and notice of meetings. 


(a) Unless the articles, bylaws or subsection (c) of this section provide 
otherwise, regular meetings of the board may be held without notice. 

(b) Unless the articles, bylaws or subsection (c) of this section provide 
otherwise, special meetings of the board must be preceded by at least 
two (2) days’ notice to each director of the date, time, and place, but not 
the purpose, of the meeting. 

(c) In corporations without members any board action to remove a 
director or to approve a matter that would require approval by the 
members if the corporation had members, shall not be valid unless each 
director is given at least seven (7) days’ written notice that the matter 
will be voted upon at a directors’ meeting or unless notice is waived 
pursuant to § 4-33-8238. 

(d) Unless the articles or bylaws provide otherwise, the presiding 
officer of the board, the president or twenty percent (20%) of the 
directors then in office may call and give notice of a meeting of the 
board. 


History. Acts 1993, No. 1147, § 822. 


4-33-823. Waiver of notice. 


(a)(1) A director may at any time waive any notice required by this 
chapter, the articles, or bylaws. 

(2) Except as provided in subsection (b) of this section, the waiver 
must be in writing, signed by the director entitled to the notice, and 
filed with the minutes of the corporate records. 

(3) A signed waiver delivered by facsimile transmittal or other 
electronic communication bearing an image of the signature shall 
constitute a valid waiver of notice under this section. 

(b) A director’s attendance at or participation in a meeting waives 
any required notice of the meeting unless the director upon arriving at 
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the meeting or prior to the vote on a matter not noticed in conformity 
with this chapter, the articles, or bylaws objects to lack of notice and 
does not thereafter vote for or assent to the objected to action. 


History. Acts 1993, No. 1147, § 823; 
2009, No. 167, § 6. 


4-33-824. Quorum and voting. 


(a) Except as otherwise provided in this chapter, the articles or 
bylaws, a quorum of a board of directors consists of a majority of the 
directors in office immediately before a meeting begins. 

(b) If a quorum is present when a vote is taken, the affirmative vote 
of a majority of directors present is the act of the board unless this 
chapter, the articles or bylaws require the vote of a greater number of 
directors. 


History. Acts 1993, No. 1147, § 824. 


4-33-825. Committees of the board. 


(a) Unless prohibited or limited by the articles or bylaws, a board of 
directors may create one (1) or more committees of the board and 
appoint members of the board to serve on them. Each committee shall 
have two (2) or more directors, who serve at the pleasure of the board. 

(b) The creation of a committee and appointment of members to it 
must be approved by the greater of: 

(1) a majority of a quorum of the directors when the action is taken; 
or 

(2) the number of directors required by the articles or bylaws to take 
action under § 4-33-824. 

(c) Sections 4-33-820 — 4-33-824, which govern meetings, action 
without meetings, notice and waiver of notice, and quorum and voting 
requirements of the board, apply to committees of the board and their 
members as well. 

(d) To the extent specified by the board of directors or in the articles 
or bylaws, each committee of the board may exercise the board’s 
authority under § 4-33-801. 

(e) A committee of the board may not, however: 

(1) authorize distributions; 

(2) approve or recommend to members dissolution, merger or the 
sale, pledge or transfer of all or substantially all of the corporation’s 
assets; 

(3) elect, appoint or remove directors or fill vacancies on the board or 
on any of its committees; or 

(4) adopt, amend or repeal the articles or bylaws. 

(f) The creation of, delegation of authority to, or action by a commit- 
tee does not alone constitute compliance by a director with the stan- 
dards of conduct described in § 4-33-830. 
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History. Acts 1993, No. 1147, § 825. 


4-33-826 — 4-33-829. [Reserved.] 
Part C — STANDARDS OF ConDUCT 


4-33-8300. General standards for directors. 


(a) Adirector shall discharge his or her duties as a director, including 
his or her duties as a member of a committee: 

(1) in good faith; 

(2) with the care an ordinarily prudent person in a like position 
would exercise under similar circumstances; and 

(3) in a manner the director reasonably believes to be in the best 
interests of the corporation. 

(b) In discharging his or her duties, a director is entitled to rely on 
information, opinions, reports, or statements, including financial state- 
ments and other financial data, if prepared or presented by: 

(1) one (1) or more officers or employees of the corporation whom the 
director reasonably believes to be reliable and competent in the matters 
presented; 

(2) legal counsel, public accountants or other persons as to matters 
the director reasonably believes are within the person’s professional or 
expert competence; 

(3) a committee of the board of which the director is not a member, as 
to matters within its jurisdiction, if the director reasonably believes the 
committee merits confidence; or 

(4) in the case of religious corporations, religious authorities and 
ministers, priests, rabbis or other persons whose position or duties in 
the religious organization the director believes justify reliance and 
confidence and whom the director believes to be reliable and competent 
in the matters presented. 

(c) Adirector is not acting in good faith if the director has knowledge 
concerning the matter in question that makes reliance otherwise 
permitted by subsection (b) of this section unwarranted. 

(d) A director is not liable to the corporation, any member, or any 
other person for any action taken or not taken as a director, if the 
director acted in compliance with this section. 

(e) A director shall not be deemed to be a trustee with respect to the 
corporation or with respect to any property held or administered by the 
corporation, including without limit, property that may be subject to 
restrictions imposed by the donor or transferor of such property. 


History. Acts 1993, No. 1147, § 830. 


4-33-831. Director conflict of interest. 


(a) A conflict of interest transaction is a transaction with the corpo- 
ration in which a director of the corporation has a direct or indirect 
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interest. A conflict of interest transaction is not voidable or the basis for 
imposing liability on the director if any of the following is true: 

(1) the transaction was fair to the corporation at the time it was 
entered into; 

(2) the material facts of the transaction and the director’s interest 
were disclosed or known to the board of directors and the board 
authorized, approved, or ratified the transaction; or 

(3) the material facts of the transaction and the director’s interest 
were disclosed or known to the members and they authorized, ap- 
proved, or ratified the transaction. 

(b) For purposes of this section, a director of the corporation has an 
indirect interest in a transaction if (1) another entity in which the 
director has a material interest or in which the director is a general 
partner is a party to the transaction or (2) another entity of which the 
director is a director, officer, or trustee is a party to the transaction. 

(c) For purposes of subsection (a)(2) of this section a conflict of 
interest transaction is authorized, approved, or ratified, if it receives 
the affirmative vote of a majority of the directors on the board, who have 
no direct or indirect interest in the transaction, but a transaction may 
not be authorized, approved, or ratified under this section by less than 
a majority of the entire board of directors. 

(d) For purposes of subsection (a)(3) of this section, a conflict of 
interest transaction is authorized, approved, or ratified by the members 
if it receives a majority of the votes entitled to be counted under this 
subsection. Votes cast by or voted under the control of a director who 
has a direct or indirect interest in the transaction, and votes cast by or 
voted under the control of an entity described in subsection (b)(1) of this 
section, may not be counted in a vote of members to determine whether 
to authorize, approve, or ratify a conflict of interest transaction under 
subsection (a)(3) of this section. The vote of these members, however, is 
counted in determining whether the transaction is approved under 
other sections of this chapter. A majority of the voting power, whether or 
not present, that are entitled to be counted in a vote on the transaction 
under this subsection constitutes a quorum for the purpose of taking 
action under this section. 

(e) The articles, bylaws, or a resolution of the board may impose 
additional requirements on conflict of interest transactions. 


History. Acts 1993, No. 1147, § 831. 


4-33-832. Loans to or guaranties for directors and officers. 


(a) A corporation may not lend money to or guaranty the obligation 
of a director or officer of the corporation. 

(b) The fact that a loan or guaranty is made in violation of this 
section does not affect the borrower’s liability on the loan. 


History. Acts 1993, No. 1147, § 832. 
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4-33-833. Liability for unlawful distributions. 


(a) Unless a director complies with the applicable standards of 
conduct described in § 4-33-830, a director who votes for or assents to 
a distribution made in violation of this chapter is personally liable to 
the corporation for the amount of the distribution that exceeds what 
could have been distributed without violating this chapter. 

(b) A director held liable for an unlawful distribution under subsec- 
tion (a) of this section is entitled to contribution: 

(1) from every other director who voted for or assented to the 
distribution without complying with the applicable standards of con- 
duct described in § 4-33-830; and 

(2) from each person who received an unlawful distribution for the 
amount of the distribution whether or not the person receiving the 
distribution knew it was made in violation of this chapter. 


History. Acts 1993, No. 1147, § 833. 


4-33-834 — 4-33-839. [Reserved.] 
Part D — OFFICERS 


4-33-840. Required officers. 


(a) Unless otherwise provided in the articles or bylaws, a corporation 
shall have a president, a secretary, a treasurer and such other officers 
as are appointed by the board. 

(b) The bylaws or the board shall delegate to one (1) of the officers 
responsibility for preparing minutes of the directors’ and members’ 
meetings and for authenticating records of the corporation. 

(c) The same individual may simultaneously hold more than one (1) 
office in a corporation. 


History. Acts 1993, No. 1147, § 840. 


4-33-841. [Reserved.| 


4-33-842. Standards of conduct for officers. 


(a) An officer with discretionary authority shall discharge his or her 
duties under that authority: 

(1) in good faith; 

(2) with the care an ordinarily prudent person in a like position 
would exercise under similar circumstances; and 

(3) in a manner the officer reasonably believes to be in the best 
interests of the corporation and its members, if any. 

(b) In discharging his or her duties an officer is entitled to rely on 
information, opinions, reports, or statements, including financial state- 
ments and other financial data, if prepared or presented by: 
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(1) one (1) or more officers or employees of the corporation who the 
officer reasonably believes to be reliable and competent in the matters 
presented; 

(2) legal counsel, public accountants or other persons as to matters 
the officer reasonably believes are within the person’s professional or 
expert competence; or 

(3) in the case of religious corporations, religious authorities and 
ministers, priests, rabbis or other persons whose position or duties in 
the religious organization the officer believes justify reliance and 
confidence and who the officer believes to be reliable and competent in 
the matters presented. 

(c) An officer is not acting in good faith if the officer has knowledge 
concerning the matter in question that makes reliance otherwise 
permitted by subsection (b) of this section unwarranted. 

(d) An officer is not liable to the corporation, any member, or other 
person for any action taken or not taken as an officer, if the officer acted 
in compliance with this section. 


History. Acts 1993, No. 1147, § 842. 


4-33-843. Resignation and removal of officers. 


(a) An officer may resign at any time by delivering notice to the 
corporation. A resignation is effective when the notice is effective unless 
the notice specifies a future effective date. If a resignation is made 
effective at a future date and the corporation accepts the future 
effective date, its board of directors may fill the pending vacancy before 
the effective date if the board provides that the successor does not take 
office until the effective date. 

(b) A board may remove any officer at any time with or without 
cause. 


History. Acts 1993, No. 1147, § 843. 


4-33-844. Contract rights of officers. 


(a) The appointment of an officer does not itself create contract 
rights. 

(b) An officer’s removal does not affect the officer’s contract rights, if 
any, with the corporation. An officer’s resignation does not affect the 
corporation’s contract rights, if any, with the officer. 


History. Acts 1993, No. 1147, § 844. 


4-33-845. Officers’ authority to execute documents. 


Any contract or other instrument in writing executed or entered into 
between a corporation and any other person is not invalidated as to the 
corporation by any lack of authority of the signing officers in the 
absence of actual knowledge on the part of the other person that the 
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signing officers had no authority to execute the contract or other 
instrument if it is signed by any two (2) officers in Category 1 below or 
pute (1) officer in Category 1 below and one (1) officer in Category 2 
elow. 
Category 1 — The presiding officer of the board and the president. 
Category 2 — A vice president, the secretary, treasurer and executive 
director. 


History. Acts 1993, No. 1147, § 845. 


4-33-846 — 4-33-849. [Reserved.] 
Part K — INDEMNIFICATION 


4-33-850. Part definitions. 


In this part: 

(1) “Corporation” includes any domestic or foreign predecessor entity 
of a corporation in a merger or other transaction in which the prede- 
cessor’s existence ceased upon consummation of the transaction. 

(2) “Director” means an individual who is or was a director of a 
corporation or an individual who, while a director of a corporation, is or 
was serving at the corporation’s request as a director, officer, partner, 
trustee, employee, or agent of another foreign or domestic business or 
nonprofit corporation, partnership, joint venture, trust, employee ben- 
efit plan, or other enterprise. A director is considered to be serving an 
employee benefit plan at the corporation’s request if the director’s 
duties to the corporation also impose duties on, or otherwise involve 
services by, the director to the plan or to participants in or beneficiaries 
of the plan. “Director” includes, unless the context requires otherwise, 
the estate or personal representative of a director. 

(3) “Expenses” include counsel fees. 

(4) “Liability” means the obligation to pay a judgment, settlement, 
penalty, fine (including an excise tax assessed with respect to an 
employee benefit plan), or reasonable expenses actually incurred with 
respect to a proceeding. 

(5) “Official capacity” means: (i) when used with respect to a director, 
the office of director in a corporation; and (ii) when used with respect to 
an individual other than a director, as contemplated in § 4-33-856, the 
office in a corporation held by the officer or the employment or agency 
relationship undertaken by the employee or agent on behalf of the 
corporation. “Official capacity” does not include service for any other 
foreign or domestic business or nonprofit corporation or any partner- 
ship, joint venture, trust, employee benefit plan, or other enterprise. 

(6) “Party” includes an individual who was, is or is threatened to be 
made a named defendant or respondent in a proceeding. 

(7) “Proceeding” means any threatened, pending, or completed ac- 
tion, suit or proceeding whether civil, criminal, administrative, or 
investigative and whether formal or informal. 


4-33-851 BUSINESS AND COMMERCIAL LAW 442 
History. Acts 1993, No. 1147, § 850. 


4-33-851. Authority to indemnify. 


(a) Except as provided in subsection (d) of this section, a corporation 
may indemnify an individual made a party to a proceeding because the 
individual is or was a director against liability incurred in the proceed- 
ing if the individual: 

(1) conducted himself or herself in good faith; and 

(2) reasonably believed: 

(i) in the case of conduct in his or her official capacity with the 
corporation, that his or her conduct was in its best interests; and 

(ii) in all other cases, that his or her conduct was at least not 
opposed to its best interests; and 

(3) in the case of any criminal proceeding, had no reasonable cause to 
believe his or her conduct was unlawful. 

(b) A director’s conduct with respect to an employee benefit plan for 
a purpose the director reasonably believed to be in the interests of the 
participants in and beneficiaries of the plan is conduct that satisfies the 
requirements of subsection (a)(2)(1) of this section. 

(c) The termination of a proceeding by judgment, order, settlement, 
conviction, or upon a plea of nolo contendere or its equivalent is not, of 
itself, determinative that the director did not meet the standard of 
conduct described in this section. 

(d) A corporation may not indemnify a director under this section: 

(1) in connection with a proceeding by or in the right of the corpora- 
tion in which the director was adjudged liable to the corporation; or 

(2) in connection with any other proceeding charging improper 
personal benefit to the director, whether or not involving action in his or 
her official capacity, in which the director was adjudged liable on the 
basis that personal benefit was improperly received by the director. 

(e) Indemnification permitted under this section in connection with a 
proceeding by or in the right of the corporation is limited to reasonable 
expenses incurred in connection with the proceeding. 


History. Acts 1993, No. 1147, § 851. 
RESEARCH REFERENCES 


Ark. L. Notes. Sampson, Nonprofit 
Risk; Nonprofit Insurance, 2008 Ark. L. 
Notes 83. 


4-33-852. Mandatory indemnification. 


Unless limited by its articles of incorporation, a corporation shall 
indemnify a director who was wholly successful, on the merits or 
otherwise, in the defense of any proceeding to which the director was a 
party because he or she is or was a director of the corporation against 
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reasonable expenses actually incurred by the director in connection 
with the proceeding. 


History. Acts 1993, No. 1147, § 852. 


4-33-853. Advance for expenses. 


(a) A corporation may pay for or reimburse the reasonable expenses 
incurred by a director who is a party to a proceeding in advance of final 
disposition of the proceeding if: 

(1) the director furnishes the corporation a written affirmation of his 
or her good faith belief that he or she has met the standard of conduct 
described in § 4-33-851; 

(2) the director furnishes the corporation a written undertaking, 
executed personally or on the director’s behalf, to repay the advance if 
it is ultimately determined that the director did not meet the standard 
of conduct; and 

(3) a determination is made that the facts then known to those 
making the determination would not preclude indemnification under 
this part. 

(b) The undertaking required by subsection (a)(2) of this section 
must be an unlimited general obligation of the director but need not be 
secured and may be accepted without reference to financial ability to 
make repayment. 

(c) Determinations and authorizations of payments under this sec- 
tion shall be made in the manner specified in § 4-33-855. 


History. Acts 1993, No. 1147, § 853. 


4-33-854. Court-ordered indemnification. 


Unless limited by a corporation’s articles of incorporation, a director 
of the corporation who is a party to a proceeding may apply for 
indemnification to the court conducting the proceeding or to another 
court of competent jurisdiction. On receipt of an application, the court 
after giving any notice the court considers necessary may order indem- 
nification in the amount it considers proper if it determines: 

(1) the director is entitled to mandatory indemnification under 
§ 4-33-852, in which case the court shall also order the corporation to 
pay the director’s reasonable expenses incurred to obtain court-ordered 
indemnification; or 

(2) the director is fairly and reasonably entitled to indemnification in 
view of all the relevant circumstances, whether or not the director met 
the standard of conduct set forth in § 4-33-851(a) or was adjudged 
liable as described in § 4-33-851(d), but if the director was adjudged so 
liable indemnification is limited to reasonable expenses incurred. 


History. Acts 1993, No. 1147, § 854. 
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4-33-855. Determination and authorization of indemnification. 


(a) A corporation may not indemnify a director under § 4-33-851 
unless authorized in the specific case after a determination has been 
made that indemnification of the director is permissible in the circum- 
stances because the director has met the standards of conduct set forth 
in § 4-33-851. 

(b) The determination shall be made: 

(1) by the board of directors by majority vote of a quorum consisting 
of directors not at the time parties to the proceeding; 

(2) if a quorum cannot be obtained under subdivision (b)(1) of this 
section, by majority vote of a committee duly designated by the board of 
directors (in which designation directors who are parties may partici- 
pate), consisting solely of two (2) or more directors not at the time 
parties to the proceeding; 

(3) by special legal counsel: 

(i) selected by the board of directors or its committee in the manner 
prescribed in subdivision (b)(1) or (b)(2) of this section; or 
(ii) if a quorum of the board cannot be obtained under subdivision 

(b)(1) of this section and a committee cannot be designated under 

subdivision (b)(2) of this section, selected by majority vote of the full 

board (in which selection directors who are parties may participate); 
or 

(4) by the members of a mutual benefit corporation, but directors 
who are at the time parties to the proceeding may not vote on the 
determination. 

(c) Authorization of indemnification and evaluation as to reasonable- 
ness of expenses shall be made in the same manner as the determina- 
tion that indemnification is permissible, except that if the determina- 
tion is made by special legal counsel, authorization of indemnification 
and evaluation as to reasonableness of expenses shall be made by those 
entitled under subsection (b)(3) of this section to select counsel. 

(d) Adirector of a public benefit corporation may not be indemnified 
until twenty (20) days after the effective date of written notice to the 
Attorney General of the proposed indemnification. 


History. Acts 1993, No. 1147, § 855. 


4-33-856. Indemnification of officers, employees and agents. 


Unless limited by a corporation’s articles of incorporation: 

(1) an officer of the corporation who is not a director is entitled to 
mandatory indemnification under § 4-33-852, and is entitled to apply 
for court-ordered indemnification under § 4-33-854 in each case, to the 
same extent as a director; 

(2) the corporation may indemnify and advance expenses under this 
part to an officer, employee, or agent of the corporation who is not a 
director to the same extent as to a director; and 
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(3) a corporation may also indemnify and advance expenses to an 
officer, employee, or agent who is not a director to the extent, consistent 
with public policy, that may be provided by its articles of incorporation, 
bylaws, general or specific action of its board of directors, or contract. 


History. Acts 1993, No. 1147, § 856. 


4-33-857. Insurance. 


A corporation may purchase and maintain insurance on behalf of an 
individual who is or was a director, officer, employee, or agent of the 
corporation, or who, while a director, officer, employee, or agent of the 
corporation, is or was serving at the request of the corporation as a 
director, officer, partner, trustee, employee, or agent of another foreign 
or domestic business or nonprofit corporation, partnership, joint ven- 
ture, trust, employee benefit plan, or other enterprise, against liability 
asserted against or incurred by him or her in that capacity or arising 
from his or her status as a director, officer, employee, or agent, whether 
or not the corporation would have power to indemnify the person 
against the same liability under § 4-33-851 or § 4-33-852. 


History. Acts 1993, No. 1147, § 857. 
RESEARCH REFERENCES 


Ark. L. Notes. Sampson, Nonprofit 
Risk; Nonprofit Insurance, 2008 Ark. L. 
Notes 83. 


4-33-858. Application of part. 


(a) A provision treating a corporation’s indemnification of or advance 
for expenses to directors that is contained in its articles of incorpora- 
tion, bylaws, a resolution of its members or board of directors, or in a 
contract or otherwise, is valid only if and to the extent the provision is 
consistent with this part. If articles of incorporation limit indemnifica- 
tion or advance for expenses, indemnification and advance for expenses 
are valid only to the extent consistent with the articles. 

(b) This part does not limit a corporation’s power to pay or reimburse 
expenses incurred by a director in connection with appearing as a 
witness in a proceeding at a time when the director has not been made 
a named defendant or respondent to the proceeding. 


History. Acts 1993, No. 1147, § 858. 
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SUBCHAPTER 10 — AMENDMENT OF ARTICLES OF INCORPORATION AND 


ByLaws 
Part A: Articles of Incorporation Part B: Bylaws 

SECTION. SECTION. 
4-33-1001. Authority to amend. 4-33-1020. Amendment by directors. 
4-33-1002. Amendment by directors. 4-33-1021. Amendment by directors and 
4-33-1003. Amendment by directors and members. 

members. 4-33-1022. Class voting by members on 
4-33-1004. Class voting by members on amendments. 

amendments. 4-33-1023 — 4-33-1029. [Reserved.] 


4-33-1005. Articles of amendment. 


4-33-1006. Restated articles of incorpora- Part C: Articles of Incorporation 


and Bylaws 
tion. 
4-33-1007. Amendment pursuant to judi- SECTION. 
cial reorganization. 4-33-1030. Approval by third persons. 
4-33-1008. Effect of amendment and re- 4-33-1031. Amendment terminating 
statement. members or redeeming or 
4-33-1009 — 4-33-1019. [Reserved.] cancelling memberships. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


Part A — ARTICLES OF INCORPORATION 


4-33-1001. Authority to amend. 


A corporation may amend its articles of incorporation at any time to 
add or change a provision that is required or permitted in the articles 
or to delete a provision not required in the articles. Whether a provision 
is required or permitted in the articles is determined as of the effective 
date of the amendment. 


History. Acts 1993, No. 1147, § 1001. 


4-33-1002. Amendment by directors. 


(a) Unless the articles provide otherwise, a corporation’s board of 
directors may adopt one (1) or more amendments to the corporation’s 
articles without member approval: 

(1) to extend the duration of the corporation if it was incorporated at 
a time when limited duration was required by law; 

(2) to delete the names and addresses of the initial directors; 

(3) to change the information required by § 4-20-105(a); 

(4) to change the corporate name by substituting the word “corpora- 


99 66s 


tion,” “incorporated,” “company,” “limited,” or the abbreviation “corp.,” 


6Gs 9? 6 


inc.,” “co.,” or “ltd.,” for a similar word or abbreviation in the name, or 
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by adding, deleting or changing a geographical attribution to the name; 
or 

(5) to make any other change expressly permitted by this chapter to 
be made by director action. 

(b) Ifa corporation has no members, its incorporators, until directors 
have been chosen, and thereafter its board of directors, may adopt one 
(1) or more amendments to the corporation’s articles subject to any 
approval required pursuant to § 4-33-1030. The corporation shall 
provide notice of any meeting at which an amendment is to be voted 
upon. The notice shall be in accordance with § 4-33-822(c). The notice 
must also state that the purpose, or one of the purposes, of the meeting 
is to consider a proposed amendment to the articles and contain or be 
accompanied by a copy or summary of the amendment or state the 
general nature of the amendment. The amendment must be approved 
by a majority of the directors in office at the time the amendment is 
adopted. 


History. Acts 1993, No. 1147, § 1002; 
2007, No. 638, § 42. 


4-33-1003. Amendment by directors and members. 


(a) Unless this chapter, the articles, bylaws, the members (acting 
pursuant to subsection (b) of this section), or the board of directors 
(acting pursuant to subsection (c) of this section) require a greater vote 
or voting by class, an amendment to a corporation’s articles to be 
adopted must be approved: 

(1) by the board if the corporation is a public benefit or religious 
corporation and the amendment does not relate to the number of 
directors, the composition of the board, the term of office of directors, or 
the method or way in which directors are elected or selected; 

(2) except as provided in § 4-33-1002(a), by the members by two- 
thirds (23) of the votes cast or a majority of the voting power, whichever 
is less; and 

(3) in writing by a person or persons whose approval is required by a 
provision of the articles authorized by § 4-33-1030. 

(b) The members may condition the amendment’s adoption on re- 
ceipt of a higher percentage of affirmative votes or on any other basis. 

(c) If the board initiates an amendment to the articles or board 
approval is required by subsection (a) of this section to adopt an 
amendment to the articles, the board may condition the amendment’s 
adoption on receipt of a higher percentage of affirmative votes or any 
other basis. 

(d) If the board or the members seek to have the amendment 
approved by the members at a membership meeting, the corporation 
shall give notice to its members of the proposed membership meeting in 
writing in accordance with § 4-33-705. The notice must state that the 
purpose, or one of the purposes, of the meeting is to consider the 


4-33-1004 BUSINESS AND COMMERCIAL LAW 448 


proposed amendment and contain or be accompanied by a copy or 
summary of the amendment. 

(e) If the board or the members seek to have the amendment 
approved by the members by written consent or written ballot, the 
material soliciting the approval shall contain or be accompanied by a 
copy or summary of the amendment. 


History. Acts 1993, No. 1147, § 1003. 


4-33-1004. Class voting by members on amendments. 


(a) The members of a class in a public benefit corporation are entitled 
to vote as a class on a proposed amendment to the articles if the 
amendment would change the rights of that class as to voting in a 
manner different than such amendment affects another class or mem- 
bers of another class. 

(b) The members of a class in a mutual benefit corporation are 
entitled to vote as a class on a proposed amendment to the articles if the 
amendment would: 

(1) affect the rights, privileges, preferences, restrictions or conditions 
of that class as to voting, dissolution, redemption or transfer of 
memberships in a manner different than such amendment would affect 
another class; 

(2) change the rights, privileges, preferences, restrictions or condi- 
tions of that class as to voting, dissolution, redemption or transfer by 
changing the rights, privileges, preferences, restrictions or conditions of 
another class. 

(3) increase or decrease the number of memberships authorized for 
that class; 

(4) increase the number of memberships authorized for another 
class; 

(5) effect an exchange, reclassification or termination of the mem- 
berships of that class; or 

(6) authorize a new class of memberships. 

(c) The members of a class of a religious corporation are entitled to 
vote as a class on a proposed amendment to the articles only if a class 
vote is provided for in the articles or bylaws. 

(d) If a class is to be divided into two (2) or more classes as a result 
of an amendment to the articles of a public benefit or mutual benefit 
corporation, the amendment must be approved by the members of each 
class that would be created by the amendment. 

(e) Except as provided in the articles or bylaws of a religious 
corporation, if a class vote is required to approve an amendment to the 
articles of a corporation, the amendment must be approved by the 
members of the class by two-thirds (24) of the votes cast by the class or 
a majority of the voting power of the class, whichever is less. 

(f) Aclass of members of a public benefit or mutual benefit corpora- 
tion is entitled to the voting rights granted by this section although the 
articles and bylaws provide that the class may not vote on the proposed 
amendment. 
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4-33-1005. Articles of amendment. 


A corporation amending its articles shall deliver to the Secretary of 
State articles of amendment setting forth: 

(1) the name of the corporation; 

(2) the text of each amendment adopted; 

(3) the date of each amendment’s adoption; 

(4) if approval of members was not required, a statement to that 
effect and a statement that the amendment was approved by a 
sufficient vote of the board of directors or incorporators; 

(5) if approval by members was required: 

(i) the designation, number of memberships outstanding, number 
of votes entitled to be cast by each class entitled to vote separately on 
the amendment, and number of votes of each class indisputably 
voting on the amendment; and 

Gi) either the total number of votes cast for and against the 
amendment by each class entitled to vote separately on the amend- 
ment or the total number of undisputed votes cast for the amendment 
by each class and a statement that the number cast for the amend- 
ment by each class was sufficient for approval by that class. 

(6) if approval of the amendment by some person or persons other 
than the members, the board or the incorporators is required pursuant 
to § 4-33-1030, a statement that the approval was obtained. 


History. Acts 1993, No. 1147, § 1005. 


4-33-1006. Restated articles of incorporation. 


(a) A corporation’s board of directors may restate its articles of 
incorporation at any time with or without approval by members or any 
other person. 

(b) The restatement may include one (1) or more amendments to the 
articles. If the restatement includes an amendment requiring approval 
by the members or any other person, it must be adopted as provided in 
§ 4-33-1003. 

(c) If the restatement includes an amendment requiring approval by 
members, the board must submit the restatement to the members for 
their approval. 

(d) If the board seeks to have the restatement approved by the 
members at a membership meeting, the corporation shall notify each of 
its members of the proposed membership meeting in writing in accor- 
dance with § 4-33-705. The notice must also state that the purpose, or 
one of the purposes, of the meeting is to consider the proposed 
restatement and contain or be accompanied by a copy or summary of 
the restatement that identifies any amendments or other change it 
would make in the articles. 

(e) If the board seeks to have the restatement approved by the 
members by written ballot or written consent, the material soliciting 
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the approval shall contain or be accompanied by a copy or summary of 
the restatement that identifies any amendments or other change it 
would make in the articles. 

(f) A restatement requiring approval by the members must be 
approved by the same vote as an amendment to articles under § 4-33- 
1003. 

(g) If the restatement includes an amendment requiring approval 
pursuant to § 4-33-1030, the board must submit the restatement for 
such approval. 

(h) A corporation restating its articles shall deliver to the Secretary 
of State articles of restatement setting forth the name of the corpora- 
tion and the text of the restated articles of incorporation together with 
a certificate setting forth: 

(1) whether the restatement contains an amendment to the articles 
requiring approval by the members or any other person other than the 
board of directors and, if it does not, that the board of directors adopted 
the restatement; or 

(2) if the restatement contains an amendment to the articles requir- 
ing approval by the members, the information required in § 4-33-1005; 
and 

(3) if the restatement contains an amendment to the articles requir- 
ing approval by a person whose approval is required pursuant to 
§ 4-33-1030, a statement that such approval was obtained. 

(i) Duly adopted restated articles of incorporation supersede the 
original articles of incorporation and all amendments to them. 

(j) The Secretary of State may certify restated articles of incorpora- 
tion, as the articles of incorporation currently in effect, without includ- 
ing the certificate information required by subsection (h) of this section. 


History. Acts 1993, No. 1147, § 1006. 


4-33-1007. Amendment pursuant to judicial reorganization. 


(a) Acorporation’s articles may be amended without board approval 
or approval by the members or approval required pursuant to § 4-33- 
1030 to carry out a plan of reorganization ordered or decreed by a court 
of competent jurisdiction under federal statute if the articles after 
amendment contain only provisions required or permitted by § 4-33- 
202. 

(b) The individual or individuals designated by the court shall 
deliver to the Secretary of State articles of amendment setting forth: 

(1) the name of the corporation; 

(2) the text of each amendment approved by the court; 

(3) the date of the court’s order or decree approving the articles of 
amendment; 

(4) the title of the reorganization proceeding in which the order or 
decree was entered; and 

(5) a statement that the court had jurisdiction of the proceeding 
under federal statute. 
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(c) This section does not apply after entry of a final decree in the 
reorganization proceeding even though the court retains jurisdiction of 
the proceeding for limited purposes unrelated to consummation of the 
reorganization plan. 


History. Acts 1993, No. 1147, § 1007. 


4-33-1008. Effect of amendment and restatement. 


An amendment to articles of incorporation does not affect a cause of 
action existing against or in favor of the corporation, a proceeding to 
which the corporation is a party, any requirement or limitation imposed 
upon the corporation or any property held by it by virtue of any trust 
upon which such property is held by the corporation or the existing 
rights of persons other than members of the corporation. An amend- 
ment changing a corporation’s name does not abate a proceeding 
brought by or against the corporation in its former name. 


History. Acts 1993, No. 1147, § 1008. 


4-33-1009 — 4-33-1019. [Reserved. |] 
Part B — By.aws 


4-33-1020. Amendment by directors. 


If a corporation has no members, its incorporators, until directors 
have been chosen, and thereafter its board of directors, may adopt one 
(1) or more amendments to the corporation’s bylaws subject to any 
approval required pursuant to § 4-33-1030. The corporation shall 
provide notice of any meeting of directors at which an amendment is to 
be approved. The notice shall be in accordance with § 4-33-822(c). The 
notice must also state that the purpose, or one of the purposes, of the 
meeting is to consider a proposed amendment of the bylaws and contain 
or be accompanied by a copy or summary of the amendment or state the 
general nature of the amendment. The amendment must be approved 
by a majority of the directors in office at the time the amendment is 
adopted. 


History. Acts 1993, No. 1147, § 1020. 


4-33-1021. Amendment by directors and members. 


(a) Unless this chapter, the articles, bylaws, the members (acting 
pursuant to subsection (b) of this section), or the board of directors 
(acting pursuant to subsection (c) of this section) require a greater vote 
or voting by class, an amendment to a corporation’s bylaws to be 
adopted must be approved: 

(1) by the board if the corporation is a public benefit or religious 
corporation and the amendment does not relate to the number of 
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directors, the composition of the board, the term of office of directors, or 
the method or way in which directors are elected or selected; 

(2) by the members by two-thirds (24) of the votes cast or a majority 
of the voting power, whichever is less; and 

(3) in writing by any person or persons whose approval is required by 
a provision of the articles authorized by § 4-33-1030. 

(b) The members may condition the amendment’s adoption on its 
receipt of a higher percentage of affirmative votes or on any other basis. 

(c) If the board initiates an amendment to the bylaws or board 
approval is required by subsection (a) of this section to adopt an 
amendment to the bylaws, the board may condition the amendment’s 
adoption on receipt of a higher percentage of affirmative votes or on any 
other basis. 

(d) If the board or the members seek to have the amendment 
approved by the members at a membership meeting, the corporation 
shall give notice to its members of the proposed membership meeting in 
writing in accordance with § 4-33-705. The notice must also state that 
the purpose, or one of the purposes, of the meeting is to consider the 
proposed amendment and contain or be accompanied by a copy or 
summary of the amendment. 

(e) If the board or the members seek to have the amendment 
approved by the members by written consent or written ballot, the 
material soliciting the approval shall contain or be accompanied by a 
copy or summary of the amendment. 


History. Acts 1993, No. 1147, § 1021. 


4-33-1022. Class voting by members on amendments. 


(a) The members of a class in a public benefit corporation are entitled 
to vote as a class on a proposed amendment to the bylaws if the 
amendment would change the rights of that class as to voting in a 
manner different than such amendment affects another class or mem- 
bers of another class. 

(b) The members of a class in a mutual benefit corporation are 
entitled to vote as a class on a proposed amendment to the bylaws if the 
amendment would: 

(1) affect the rights, privileges, preferences, restrictions or conditions 
of that class as to voting, dissolution, redemption or transfer of 
memberships in a manner different than such amendment would affect 
another class; 

(2) change the rights, privileges, preferences, restrictions or condi- 
tions of that class as to voting, dissolution, redemption or transfer by 
changing the rights, privileges, preferences, restrictions or conditions of 
another class; 

(3) increase or decrease the number of memberships authorized for 
that class; 

(4) increase the number of memberships authorized for another 
class; 
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(5) effect an exchange, reclassification or termination of all or part of 
the memberships of that class; or 

(6) authorize a new class of memberships. 

(c) The members of a class of a religious corporation are entitled to 
vote as a class on a proposed amendment to the bylaws only if a class 
vote is provided for in the articles or bylaws. 

(d) If a class is to be divided into two (2) or more classes as a result 
of an amendment to the bylaws, the amendment must be approved by 
fat members of each class that would be created by the amendment; 
an 

(e) Ifaclass vote is required to approve an amendment to the bylaws, 
the amendment must be approved by the members of the class by 
two-thirds (%) of the votes cast by the class or a majority of the voting 
power of the class, whichever is less. 

(f) Aclass of members is entitled to the voting rights granted by this 
section although the articles and bylaws provide that the class may not 
vote on the proposed amendment. 


History. Acts 1993, No. 1147, § 1022. 


4-33-1023 — 4-33-1029. [Reserved.] 
Part C — ArTICLES OF INCORPORATION AND ByLAws 


4-33-1030. Approval by third persons. 


The articles may require an amendment to the articles or bylaws to 
be approved in writing by a specified person or persons other than the 
board. Such an article provision may only be amended with the 
approval in writing of such person or persons. 


History. Acts 1998, No. 1147, § 10380. 


4-33-1031. Amendment terminating members or redeeming or 
cancelling memberships. 


(a) Any amendment to the articles or bylaws of a public benefit or 
mutual benefit corporation that would terminate all members or any 
class of members or redeem or cancel all memberships or any class of 
memberships must meet the requirements of this chapter and this 
section, unless otherwise provided in the articles or bylaws. 

(b) Before adopting a resolution proposing such an amendment, the 
board of a mutual benefit corporation shall give notice of the general 
nature of the amendment to the members. 

(c) After adopting a resolution proposing such an amendment, the 
notice to members proposing such amendment shall include one (1) 
statement of up to five hundred (500) words opposing the proposed 
amendment if such statement is submitted by any five (5) members or 
members having three percent (3%) or more of the voting power, 
whichever is less, not later than twenty (20) days after the board has 
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voted to submit such amendment to the members for their approval. In 
public benefit corporations the production and mailing costs shall be 
paid by the requesting members. In mutual benefit corporations the 
production and mailing costs shall be paid by the corporation. 

(d) Any such amendment shall be approved by the members by 
two-thirds (7) of the votes cast by each class. 

(e) The provisions of § 4-33-621 shall not apply to any amendment 
meeting the requirements of this chapter and this section. 


History. Acts 1993, No. 1147, § 10381. 
SUBCHAPTER 11 — MERGER 


SECTION. SECTION. 
4-33-1101. Approval of plan of merger. 4-33-1105. Effect of merger. 
4-33-1102. Limitations on mergers by 4-33-1106. Merger with foreign corpora- 


public benefit or religious tion. 

corporations. 4-33-1107. Bequests, devises and gifts. 
4-33-1103. Action on plan by board,mem- 4-33-1108. Continuation of prior corpo- 

bers and third persons. rate existence for limited 
4-33-1104. Articles of merger. purpose. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


RESEARCH REFERENCES 


Am. Jur. 19 Am. Jur. 2d, Corp., § 2255 
et seq. 
C.J.S. 19 C.J.S., Corp., § 885 et seq. 


4-33-1101. Approval of plan of merger. 


(a) Subject to the limitations set forth in § 4-33-1102, two (2) or more 
nonprofit corporations may merge, if the plan of merger is approved or 
provided in § 4-33-1103. 

(b) The plan of merger must set forth: 

(1) the name of each corporation planning to merge and the name of 
the surviving corporation into which each plans to merge; 

(2) the terms and conditions of the planned merger; 

(3) the manner and basis, if any, of converting the memberships of 
each public benefit or religious corporation into memberships of the 
surviving corporation; and 

(4) if the merger involves a mutual benefit corporation, the manner 
and basis, if any, of converting memberships of each merging corpora- 
tion into memberships, obligations or securities of the surviving or any 
other corporation or into cash or other property in whole or in part. 

(c) The plan of merger may set forth: 
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(1) any amendments to the articles of incorporation or bylaws of the 
surviving corporation to be effected by the planned merger; and 
(2) other provisions relating to the planned merger. 


History. Acts 1993, No. 1147, § 1101. 


4-33-1102. Limitations on mergers by public benefit or religious 
corporations. 


(a) Without the prior approval of the circuit court of the county in 
which the corporation’s principal office (or, if none in this state, its 
registered office) is located, a public benefit or religious corporation may 
merge only with: 

(1) a public benefit or religious corporation; 

(2) a foreign corporation that would qualify under this chapter as a 
public benefit or religious corporation; or 

(3) a mutual benefit corporation, provided the public benefit or 
religious corporation is the surviving corporation and continues to be a 
public benefit corporation or religious corporation after the merger. 

(b) Without an order of the circuit court of the county in which the 
corporation’s principal office (or, if none in this state, its registered 
office) is located, no member of a public benefit or religious corporation 
may receive or keep anything as a result of a merger other than a 
membership or membership in the surviving public benefit or religious 
corporation. The court shall approve the transaction if it is in the public 
interest. 


History. Acts 1993, No. 1147, § 1102. cuit courts, Ark. Const. Amend. 80, §§ 6, 
Cross References. Jurisdiction of cir- 19. 


4-33-1103. Action on plan by board, members and third persons. 


(a) Unless this chapter, the articles, bylaws or the board of directors 
or members (acting pursuant to subsection (c) of this section) require a 
greater vote or voting by class, a plan of merger to be adopted must be 
approved: 

(1) by the board; 

(2) by the members, if any, by two-thirds (%) of the votes cast or a 
majority of the voting power, whichever is less; and 

(3) in writing by any person or persons whose approval is required by 
a provision of the articles authorized by § 4-33-1030 for an amendment 
to the articles or bylaws. 

(b) If the corporation does not have members, the merger must be 
approved by a majority of the directors in office at the time the merger 
is approved. In addition the corporation shall provide notice of any 
directors’ meeting at which such approval is to be obtained in accor- 
dance with § 4-33-822(c). The notice must also state that the purpose, 
or one of the purposes, of the meeting is to consider the proposed 


merger. 
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(c) The board may condition its submission of the proposed merger, 
and the members may condition their approval of the merger, on receipt 
of a higher percentage of affirmative votes or on any other basis. 

(d) If the board seeks to have the plan approved by the members at 
a membership meeting, the corporation shall give notice to its members 
of the proposed membership meeting in accordance with § 4-33-705. 
The notice must also state that the purpose, or one of the purposes, of 
the meeting is to consider the plan of merger and contain or be 
accompanied by a copy or summary of the plan. The copy or summary 
of the plan for members of the surviving corporation shall include any 
provision that, if contained in a proposed amendment of the articles of 
incorporation or bylaws, would entitle members to vote on the provi- 
sion. The copy or summary of the plan for members of the disappearing 
corporation shall include a copy or summary of the articles and bylaws 
that will be in effect immediately after the merger takes effect. 

(e) If the board seeks to have the plan approved by the members by 
written consent or written ballot, the material soliciting the approval 
shall contain or be accompanied by a copy or summary of the plan. The 
copy or summary of the plan for members of the surviving corporation 
shall include any provision that, if contained in a proposed amendment 
to the articles of incorporation or bylaws, would entitle members to vote 
on the provision. The copy or summary of the plan for members of the 
disappearing corporation shall include a copy or summary of the 
articles and bylaws that will be in effect immediately after the merger 
takes effect. 

(f) Voting by a class of members is required on a plan of merger if the 
plan contains a provision that, if contained in a proposed amendment to 
articles of incorporation or bylaws, would entitle the class of members 
to vote as a class on the proposed amendment under §§ 4-33-1004 or 
4-33-1022. The plan is approved by a class of members by two-thirds 
(24) of the votes cast by the class or a majority of the voting power of the 
class, whichever is less. 

(g) After a merger is adopted, and at any time before articles of 
merger are filed, the planned merger may be abandoned (subject to any 
contractual rights) without further action by members or other persons 
who approved the plan in accordance with the procedure set forth in the 
plan of merger or, if none is set forth, in the manner determined by the 
board of directors. 


History. Acts 1993, No. 1147, § 1103. 


4-33-1104. Articles of merger. 


After a plan of merger is approved by the board of directors, and if 
required by § 4-33-1103, by the members and any other persons, the 
surviving or acquiring corporation shall deliver to the Secretary of 
State articles of merger setting forth: 

(1) the plan of merger; 
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(2) if approval of members was not required, a statement to that 
effect and a statement that the plan was approved by a sufficient vote 
of the board of directors; 

(3) if approval by members was required: 

(i) the designation, number of memberships outstanding, number 
of votes entitled to be cast by each class entitled to vote separately on 
the plan, and number of votes of each class indisputably voting on the 
plan; and 

(11) either the total number of votes cast for and against the plan by 
each class entitled to vote separately on the plan or the total number 
of undisputed votes cast for the plan by each class and a statement 
that the number cast for the plan by each class was sufficient for 
approval by that class; 

(4) if approval of the plan by some person or persons other than the 
members or the board is required pursuant to § 4-33-1103(a)(3), a 
statement that the approval was obtained. 


History. Acts 1993, No. 1147, § 1104. 


4-33-1105. Effect of merger. 


When a merger takes effect: 

(1) every other corporation party to the merger merges into the 
surviving corporation and the separate existence of every corporation 
except the surviving corporation ceases; 

(2) the title to all real estate and other property owned by each 
corporation party to the merger is vested in the surviving corporation 
without reversion or impairment subject to any and all conditions to 
which the property was subject prior to the merger; 

(3) the surviving corporation has all liabilities and obligations of 
each corporation party to the merger; 

(4) a proceeding pending against any corporation party to the merger 
may be continued as if the merger did not occur or the surviving 
corporation may be substituted in the proceeding for the corporation 
whose existence ceased; and 

(5) the articles of incorporation and bylaws of the surviving corpora- 
tion are amended to the extent provided in the plan of merger. 


History. Acts 1993, No. 1147, § 1105. 


4-33-1106. Merger with foreign corporation. 


(a) Except as provided in § 4-33-1102, one (1) or more foreign 
nonprofit corporations may merge with one (1) or more domestic 
nonprofit corporations if: 

(1) the merger is permitted by the law of the state or country under 
whose law each foreign corporation is incorporated and each foreign 
corporation complies with that law in effecting the merger; 

(2) the foreign corporation complies with § 4-33-1104 if it is the 
surviving corporation of the merger; and 
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(3) each domestic nonprofit corporation complies with the applicable 
provisions of §§ 4-33-1101 — 4-33-1103 and, if it is the surviving 
corporation of the merger, with § 4-33-1104. 

(b) Upon the merger taking effect, the surviving foreign business or 
nonprofit corporation may be served with process in any proceeding 
brought against it as provided in § 4-20-1138. 


History. Acts 1993, No. 1147, § 1106; 
2007, No. 638, § 43. 


4-33-1107. Bequests, devises and gifts. 


Any bequest, devise, gift, grant, or promise contained in a will or 
other instrument of donation, subscription, or conveyance, that is made 
to a constituent corporation and that takes effect or remains payable 
after the merger, inures to the surviving corporation unless the will or 
other instrument otherwise specifically provides. 


History. Acts 1993, No. 1147, § 1107. 


4-33-1108. Continuation of prior corporate existence for limited 
purpose. 


(a) The corporate existence of each constituent corporation which 
has been dissolved through merger or consolidation shall be continued 
indefinitely for the limited purpose of enabling the constituent corpo- 
ration to execute through its own officers formal deeds, conveyances, 
assignments, and other instruments evidencing the transfer from the 
constituent to the surviving corporation, or new corporation created by 
consolidation, of any or all real and personal properties which have 
passed from the constituent to the surviving or consolidated corporation 
by operation of law. 

(b) The execution of the instruments shall not be essential to effect 
the transfer of title from the constituent to the surviving or consolidated 
corporation, inasmuch as the transfer will take effect through operation 
of law; but the power to execute such instruments is given to the end 
that it may be exercised: 

(1) In respect to properties located in foreign jurisdictions which may 
not recognize a transmittal of title by operation of law under the merger 
and consolidation statutes of this state; and 

(2) In any other situation where the directors of the surviving or 
consolidated corporation consider the execution of the instruments 
desirable. 


History. Acts 1993, No. 1147, § 1108. 
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SUBCHAPTER 12 — Sate oF ASSETS 


SECTION. SECTION. 

4-33-1201. Sale of assets in regular 4-33-1202. Sale of assets other than in 
course of activities and regular course of activi- 
mortgage of assets. ties. 


4-33-1201. Sale of assets in regular course of activities and 
mortgage of assets. 


(a) A corporation may on the terms and conditions and for the 
consideration determined by the board of directors: 

(1) sell, lease, exchange, or otherwise dispose of all, or substantially 
all, of its property in the usual and regular course of its activities; or 

(2) mortgage, pledge, dedicate to the repayment of indebtedness 
(whether with or without recourse), or otherwise encumber any or all of 
its property whether or not in the usual and regular course of its 
activities. 

(b) Unless the articles require it, approval of the members or any 
other person of a transaction described in subsection (a) of this section 
is not required. 


History. Acts 1993, No. 1147, § 1201. 


4-33-1202. Sale of assets other than in regular course of activi- 
ties. 


(a) A corporation may sell, lease, exchange, or otherwise dispose of 
all, or substantially all, of its property (with or without the goodwill) 
other than in the usual and regular course of its activities on the terms 
and conditions and for the consideration determined by the corpora- 
tion’s board if the proposed transaction is authorized by subsection (b) 
of this section. 

(b) Unless this chapter, the articles, bylaws, or the board of directors 
or members (acting pursuant to subsection (d) of this section) require a 
greater vote or voting by class, the proposed transaction to be autho- 
rized must be approved: 

(1) by the board; 

(2) by the members by two-thirds (#3) of the votes cast or a majority 
of the voting power, whichever is less; and 

(3) in writing by any person or persons whose approval is required by 
a provision of the articles authorized by § 4-33-1030 for an amendment 
to the articles or bylaws. 

(c) Ifthe corporation does not have members the transaction must be 
approved by a vote of a majority of the directors in office at the time the 
transaction is approved. In addition the corporation shall provide notice 
of any directors’ meeting at which such approval is to be obtained in 
accordance with § 4-33-822(c) of this section. The notice must also state 
that the purpose, or one of the purposes, of the meeting is to consider 
the sale, lease, exchange, or other disposition of all, or substantially all, 
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of the property or assets of the corporation and contain or be accompa- 
nied by a copy or summary of a description of the transaction. 

(d) The board may condition its submission of the proposed transac- 
tion, and the members may condition their approval of the transaction, 
on receipt of a higher percentage of affirmative votes or on any other 
basis. 

(e) If the corporation seeks to have the transaction approved by the 
members at a membership meeting, the corporation shall give notice to 
its members of the proposed membership meeting in accordance with 
§ 4-33-705. The notice must also state that the purpose, or one of the 
purposes, of the meeting is to consider the sale, lease, exchange, or 
other disposition of all, or substantially all, of the property or assets of 
the corporation and contain or be accompanied by a copy or summary of 
a description of the transaction. 

(f) If the board needs to have the transaction approved by the 
members by written consent or written ballot, the material soliciting 
the approval shall contain or be accompanied by a copy or summary of 
a description of the transaction. 

(g) After a sale, lease, exchange, or other disposition of property is 
authorized, the transaction may be abandoned (subject to any contrac- 
tual rights), without further action by the members or any other person 
who approved the transaction in accordance with the procedure set 
forth in the resolution proposing the transaction or, if none is set forth, 
in the manner determined by the board of directors. 


History. Acts 1993, No. 1147, § 1202. 
SUBCHAPTER 13 — DISTRIBUTIONS 


SECTION. SECTION. 
4-33-1301. Prohibited distributions. 4-33-1302. Authorized distributions. 


4-33-1301. Prohibited distributions. 


Except as authorized by § 4-33-1302, a corporation shall not make 
any distributions. 


History. Acts 1993, No. 1147, § 1301. 


4-33-1302. Authorized distributions. 


(a) A mutual benefit corporation may purchase its memberships if 
after the purchase is completed: 

(1) the corporation would be able to pay its debts as they become due 
in the usual course of its activities; and 

(2) the corporation’s total assets would at least equal the sum of its 
total liabilities. 

(b) Corporations may make distributions upon dissolution in confor- 
mity with §§ 4-33-1401 et seq. 
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(oe) Corporations that are organized and operated as cooperative 
within the meaning of Subchapter T of the Internal Revenue Code of 


1986, as amended, Internal Revenue Code §$ 1381 — 1388, may make 


distributions to their members in accordance with Subchapter T. 


History. Acts 1993, No. 1147, § 1302; 
1999, No. 980, § 1. 
U.S. Code. Sections 1381 through 1388 


of Subchapter T of the Internal Revenue 
Code of 1986 are codified as 26 U.S.C. 
§§ 1381 through 1388. 


SUBCHAPTER 14 — DISSOLUTION 


Part A: Voluntary Dissolution 


SECTION. 

4-33-1401. Dissolution by incorporators 
or directors and third per- 
sons. 

Dissolution by _ directors, 
members and third per- 
sons. 

. [Reserved.] 

. Articles of dissolution. 

. [Reserved.] 

. Effect of dissolution. 

. Known claims against dis- 

solved corporation. 

. Unknown claims against dis- 

solved corporation. 

4-33-1409 — 4-33-1419. [Reserved.] 


Part B: Administrative Dissolution 


4-33-1402. 


SECTION. 

4-33-1420. Grounds for administrative 
dissolution. 

4-33-1421. Procedure for and effect of ad- 
ministrative dissolution. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


SECTION. 

4-33-1422. Reinstatement following ad- 
ministrative dissolution. 

4-33-1423. Appeal from denial of rein- 
statement. 

4-33-1424 — 4-33-1429. [Reserved.] 


Part C: Judicial Dissolution 


SECTION. 

4-33-1430. Grounds for judicial dissolu- 
tion. 

4-33-1431. Procedure for judicial dissolu- 
tion. 

4-33-1432. Receivership or  custodian- 
ship. 


4-33-1433. Decree of dissolution. 
4-33-1434 — 4-33-1439. [Reserved.] 


Part D: Miscellaneous 


SECTION. 
4-33-1440. Deposit with Treasurer of 
State. 


RESEARCH REFERENCES 


Am. Jur. 19 Am. Jur. 2d, Corp., § 2334 
et seq. 
C.J.S. 19 C.J.S., Corp., § 914 et seq. 


Part A — VoLuNtTARY DISSOLUTION 


4-33-1401. Dissolution by incorporators or directors and third 


persons. 


(a) A majority of the incorporators or directors of a corporation that 
has no members may, subject to any approval required by the articles or 
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bylaws, dissolve the corporation by delivering to the Secretary of State 
articles of dissolution. 

(b) The corporation shall give notice of any meeting at which disso- 
lution will be approved. The notice shall be in accordance with § 4-33- 
822(c). The notice must also state that the purpose, or one of the 
purposes, of the meeting is to consider dissolution of the corporation. 

(c) The incorporators or directors in approving dissolution shall 
adopt a plan of dissolution indicating to whom the assets owned or held 
by the corporation will be distributed after all creditors have been paid. 


History. Acts 1993, No. 1147, § 1401. 


4-33-1402. Dissolution by directors, members and third persons. 


(a) Unless this chapter, the articles, bylaws or the board of directors 
or members (acting pursuant to subsection (c) of this section) require a 
greater vote or voting by class, dissolution is authorized if it is 
approved: 

(1) by the board; 

(2) by the members, if any, by two-thirds (24) of the votes cast or a 
majority of the voting power, whichever is less; and 

(3) in writing by any person or persons whose approval is required by 
a provision of the articles authorized by § 4-33-1030 for an amendment 
to the articles or bylaws. 

(b) If the corporation does not have members, dissolution must be 
approved by a vote of a majority of the directors in office at the time the 
transaction is approved. In addition, the corporation shall provide 
notice of any directors’ meeting at which such approval is to be obtained 
in accordance with § 4-33-822(c). The notice must also state that the 
purpose, or one of the purposes, of the meeting is to consider dissolution 
of the corporation and contain or be accompanied by a copy or summary 
of the plan of dissolution. 

(c) The board may condition its submission of the proposed dissolu- 
tion, and the members may condition their approval of the dissolution 
on receipt of a higher percentage of affirmative votes or on any other 
basis. 

(d) If the board seeks to have dissolution approved by the members 
at a membership meeting, the corporation shall give notice to its 
members of the proposed membership meeting in accordance with 
§ 4-33-705. The notice must also state that the purpose, or one of the 
purposes, of the meeting is to consider dissolving the corporation and 
contain or be accompanied by a copy or summary of the plan of 
dissolution. 

(e) If the board seeks to have dissolution approved by the members 
by written consent or written ballot, the material soliciting the approval 
shall contain or be accompanied by a copy or summary of the plan of 
dissolution. 
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(f) The plan of dissolution shall indicate to whom the assets owned or 
held by the corporation will be distributed after all creditors have been 
paid. 


History. Acts 1993, No. 1147, § 1402. 


4-33-1403. [Reserved.] 


4-33-1404. Articles of dissolution. 


(a) At any time after dissolution is authorized, the corporation may 
dissolve by delivering to the Secretary of State articles of dissolution 
setting forth: 

(1) the name of the corporation; 

(2) the date dissolution was authorized; 

(3) a statement that dissolution was approved by a sufficient vote of 
the board; 

(4) if approval of members was not required, a statement to that 
effect and a statement that dissolution was approved by a sufficient 
vote of the board of directors or incorporators; 

(5) if approval by members was required: 

Gi) the designation, number of memberships outstanding, number 
of votes entitled to be cast by each class entitled to vote separately on 
dissolution, and number of votes of each class indisputably voting on 
dissolution; and 

(ii) either the total number of votes cast for and against dissolution 
by each class entitled to vote separately on dissolution or the total 
number of undisputed votes cast for dissolution by each class and a 
statement that the number cast for dissolution by each class was 
sufficient for approval by that class. 

(6) if approval of dissolution by some person or persons other than 
the members, the board or the incorporators is required pursuant to 
§ 4-33-1402(a)(3), a statement that the approval was obtained. 

(b) A corporation is dissolved upon the effective date of its articles of 
dissolution. 


History. Acts 1993, No. 1147, § 1403. 
4-33-1405. [Reserved.]| 


4-33-1406. Effect of dissolution. 


(a) Adissolved corporation continues its corporate existence but may 
not carry on any activities except those appropriate to wind up and 
liquidate its affairs, including: 

(1) preserving and protecting its assets and minimizing its liabilities; 

(2) discharging or making provision for discharging its liabilities and 
obligations; 

(3) disposing of its properties that will not be distributed in kind; 
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(4) returning, transferring or conveying assets held by the corpora- 
tion upon a condition requiring return, transfer or conveyance, which 
condition occurs by reason of the dissolution, in accordance with such 
condition; 

(5) transferring, subject to any contractual or legal requirements, its 
assets as provided in or authorized by its articles of incorporation or 
bylaws; 

(6) if the corporation is a public benefit or religious corporation, and 
no provision has been made in its articles or bylaws for distribution of 
assets on dissolution, transferring, subject to any contractual or legal 
requirement, its assets: (i) to one (1) or more persons described in 
section 501(c)(3) of the Internal Revenue Code, or (11) if the dissolved 
corporation is not described in section 501(c)(3) of the Internal Revenue 
Code, to one (1) or more public benefit or religious corporations; 

(7) if the corporation is a mutual benefit corporation and no provision 
has been made in its articles or bylaws for distribution of assets on 
dissolution, transferring its assets to its members or, if it has no 
members, to those persons whom the corporation holds itself out as 
benefitting or serving; and 

(8) doing every other act necessary to wind up and liquidate its 
assets and affairs. 

(b) Dissolution of a corporation does not: 

(1) transfer title to the corporation’s property; 

(2) subject its directors or officers to standards of conduct different 
from those prescribed in §§ 4-33-801 et seq.; 

(3) change quorum or voting requirements for its board or members; 
change provision for selection, resignation, or removal of its directors or 
officers or both; or change provisions for amending its bylaws; 

(4) prevent commencement of a proceeding by or against the corpo- 
ration in its corporate name; 

(5) abate or suspend a proceeding pending by or against the corpo- 
ration on the effective date of dissolution; or 

(6) terminate the authority of the registered agent. 


History. Acts 1993, No. 1147, § 1404. section, is codified as 26 U.S.C. 
U.S. Code. Section 501(c)(3) of the § 501(c)(3). 
Internal Revenue Code, referred to in this 


4-33-1407. Known claims against dissolved corporation. 


(a) Adissolved corporation may dispose of the known claims against 
it by following the procedure described in this section. 

(b) The dissolved corporation shall notify its known claimants in 
writing of the dissolution at any time after its effective date. The 
written notice must: 

(1) describe information that must be included in a claim; 

(2) provide a mailing address where a claim may be sent; 
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(3) state the deadline, which may not be fewer than one hundred 
twenty (120) days from the effective date of the written notice, by which 
the dissolved corporation must receive the claim; and 

(4) state that the claim will be barred if not received by the deadline. 

(c) Aclaim against the dissolved corporation is barred: 

(1) ifa claimant who was given written notice under subsection (b) of 
this section does not deliver the claim to the dissolved corporation by 
the deadline; 

(2) if a claimant whose claim was rejected by the dissolved corpora- 
tion does not commence a proceeding to enforce the claim within ninety 
(90) days from the effective date of the rejection notice. 

(d) For purposes of this section “claim” does not include a contingent 
hability or a claim based on an event occurring after the effective date 
of dissolution. 


History. Acts 1993, No. 1147, § 1405. 


4-33-1408. Unknown claims against dissolved corporation. 


(a) At any time after dissolution is authorized, a corporation may 
also publish notice of its dissolution and request that persons with 
claims against the corporation present them in accordance with the 
notice. 

(b) The notice must: 

(1) be published one (1) time in a newspaper of general circulation in 
the county where the corporation’s principal office is or was last located 
or in a newspaper of general circulation in Pulaski County if the 
corporation does not have a principal office in this state; 

(2) describe the information that must be included in a claim and 
provide a mailing address where the claim may be sent; and 

(3) state that a claim against the corporation will be barred unless a 
proceeding to enforce the claim is commenced within one (1) year after 
publication of the notice. 

(c) If the corporation publishes a newspaper notice in accordance 
with subsection (b) of this section, the claim of each of the following 
claimants is barred unless the claimant commences a proceeding to 
enforce the claim against the corporation within one (1) year after the 
publication date of the newspaper notice: 

(1) aclaimant who did not receive written notice under § 4-33-1407; 

(2) aclaimant whose claim was timely sent to the corporation but not 
acted on; and 

(3) a claimant whose claim is contingent or based on an event 
occurring after the effective date of dissolution. 

(d) A claim may be enforced under this section: 

(1) against the corporation, to the extent of its undistributed assets; 
or 

(2) if the assets have been distributed in liquidation, against any 
person, other than a creditor of the corporation, to whom the corpora- 
tion distributed its property to the extent of the distributee’s pro rata 
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share of the claim or the corporate assets distributed to such person in 
liquidation, whichever is less, but the distributee’s total liability for all 
claims under this section may not exceed the total amount of assets 
distributed to the distributee. 


History. Acts 1993, No. 1147, § 1406; 
2007, No. 638, § 44. 


4-33-1409 — 4-33-1419. [Reserved.| 
Part B — ADMINISTRATIVE DISSOLUTION 


4-33-1420. Grounds for administrative dissolution. 


The Secretary of State may commence a proceeding under § 4-33- 
1421 to administratively dissolve a corporation if: 

(1) the corporation does not pay within sixty (60) days after they are 
due any taxes or penalties imposed by this chapter; 

(2) the corporation is without a registered agent in this state for one 
hundred twenty (120) days or more; 

(3) the corporation does not notify the Secretary of State within one 
hundred twenty (120) days that its registered agent has been changed 
or has resigned; 

(4) the corporation’s period of duration, if any, stated in its articles of 
incorporation expires; or 

(5) the corporation does not file the annual disclosure statement 
required under § 4-33-131 within sixty (60) days after it is due. 


History. Acts 1993, No. 1147, § 1420; 
2007, No. 569, § 2; 2007, No. 638, § 45. 


4-33-1421. Procedure for and effect of administrative dissolu- 
tion. 


(a) Upon determining that one (1) or more grounds exist under 
§ 4-33-1420 for dissolving a corporation, the Secretary of State shall 
serve the corporation with written notice of that determination. 

(b) If the corporation does not correct each ground for dissolution or 
demonstrate to the reasonable satisfaction of the Secretary of State 
that each ground determined by the Secretary of State does not exist 
within at least sixty (60) days after service of the notice is perfected, the 
Secretary of State may administratively dissolve the corporation by 
signing a certificate of dissolution that recites the ground or grounds for 
dissolution and its effective date. The Secretary of State shall file the 
original of the certificate and serve a copy on the corporation. 

(c) A corporation administratively dissolved continues its corporate 
existence but may not carry on any activities except those necessary to 
wind up and liquidate its affairs under § 4-33-1406 and notify its 
claimants under §§ 4-33-1407 and 4-33-1408. 
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(d) The administrative dissolution of a corporation does not termi- 
nate the authority of its registered agent. 


History. Acts 1993, No. 1147, § 1421; 
2007, No. 638, § 46. 


4-33-1422. Reinstatement following administrative dissolution. 


(a) Acorporation administratively dissolved under § 4-33-1421 may 
apply to the Secretary of State for reinstatement within two (2) years 
after the effective date of dissolution. The application must: 

(1) recite the name of the corporation and the effective date of its 
administrative dissolution; 

(2) state that the ground or grounds for dissolution either did not 
exist or have been eliminated; 

(3) state that the corporation’s name satisfies the requirements of 
§ 4-33-401; and 

(4) contain an affidavit or a certificate from the Department of 
Finance and Administration reciting that all state taxes owed by the 
corporation have been paid. 

(b) If the Secretary of State determines that the application contains 
the information required by subsection (a) of this section and that the 
information is correct, the Secretary of State shall cancel the certificate 
of dissolution and prepare a certificate of reinstatement reciting that 
determination and the effective date of reinstatement, file the original 
of the certificate, and serve a copy on the corporation. 

(c) When reinstatement is effective, it relates back to and takes effect 
as of the effective date of the administrative dissolution and the 
corporation shall resume carrying on its activities as if the administra- 
tive dissolution had never occurred. 


History. Acts 1993, No. 1147, § 1422; 
2007, No. 638, § 47. 


4-33-1423. Appeal from denial of reinstatement. 


(a) The Secretary of State, upon denying a corporation’s application 
for reinstatement following administrative dissolution, shall serve the 
corporation with a written notice that explains the reasons for denial. 

(b) The corporation may appeal the denial of reinstatement to the 
Pulaski County Circuit Court within ninety (90) days after service of 
the notice of denial is perfected. The corporation appeals by petitioning 
the court to set aside the dissolution and attaching to the petition copies 
of the Secretary of State’s certificate of dissolution, the corporation’s 
application for reinstatement, and the Secretary of State’s notice of 
denial. 

(c) The court may summarily order the Secretary of State to rein- 
state the dissolved corporation or may take other action the court 
considers appropriate. 
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(d) The court’s final decision may be appealed as in other civil 
proceedings. 


History. Acts 1993, No. 1147, § 1423; cuit courts, Ark. Const. Amend. 80, §§ 6, 
2007, No. 638, § 48. 19. 
Cross References. Jurisdiction of cir- 


4-33-1424 — 4-33-1429. [Reserved.] 


Part C — JupiciAL DISSOLUTION 


4-33-1430. Grounds for judicial dissolution. 


(a) The circuit court may dissolve a corporation: 

(1) in a proceeding by the attorney general if it is established that: 

(i) the corporation obtained its articles of incorporation through 
fraud; 

(ii) the corporation has continued to exceed or abuse the authority 
conferred upon it by law; or 

(iii) the corporation is a public benefit corporation and the corpo- 
rate assets are being fraudulently misapplied or wasted. 

(2) except as provided in the articles or bylaws of a religious 
corporation, in a proceeding by fifty (50) members or members holding 
five percent (5%) of the voting power, whichever is less, or by a director 
or any person specified in the articles, if it is established that: 

(1) the directors are deadlocked in the management of the corpo- 
rate affairs, and the members, if any, are unable to breach the 
deadlock; 

(ii) the directors or those in control of the corporation have acted, 
are acting or will act in a manner that is illegal or fraudulent; 

(111) the members are deadlocked in voting power and have failed, 
for a period that includes at least two (2) consecutive annual meeting 
dates, to elect successors to directors whose terms have, or would 
otherwise have, expired; or 

(iv) the corporate assets are being fraudulently misapplied or 
wasted. 

(3) in a proceeding by a creditor if it is established that: 

(i) the creditor’s claim has been reduced to judgment, the execu- 
tion on the judgment returned unsatisfied and the corporation is 
insolvent; or 

(ii) the corporation has admitted in writing that the creditor’s 
claim is due and owing and the corporation is insolvent. 

(4) in a proceeding by the corporation to have its voluntary dissolu- 
tion continued under court supervision. 

(b) Prior to dissolving a corporation, the court shall consider 
whether: 

(1) there are reasonable alternatives to dissolution; 

(2) dissolution is in the public interest, if the corporation is a public 
benefit corporation; and 
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(3) dissolution is the best way of protecting the interests of members, 
if the corporation is a mutual benefit corporation. 


History. Acts 1993, No. 1147, § 1430. cuit courts, Ark. Const. Amend. 80, §§ 6, 
Cross References. Jurisdiction of cir- 19. 


4-33-1431. Procedure for judicial dissolution. 


(a) Venue for a proceeding by the Attorney General to dissolve a 
corporation lies in the Pulaski County Circuit Court. Venue for a 
proceeding brought by any other party named in § 4-33-1430 lies in the 
circuit court of the county where a corporation’s principal office is or 
was last located or the Pulaski County Circuit Court if the corporation 
does not have a principal office in this state. 

(b) It is not necessary to make directors or members parties to a 
proceeding to dissolve a corporation unless relief is sought against them 
individually. 

(c) A court in a proceeding brought to dissolve a corporation may 
issue injunctions, appoint a receiver or custodian pendente lite with all 
powers and duties the court directs, take other action required to 
preserve the corporate assets wherever located, and carry on the 
activities of the corporation until a full hearing can be held. 


History. Acts 1993, No. 1147, § 1431; cuit courts, Ark. Const. Amend. 80, §§ 6, 
2007, No. 638, § 49. 19. 
Cross References. Jurisdiction of cir- 


4-33-1432. Receivership or custodianship. 


(a) A court in a judicial proceeding brought to dissolve a public 
benefit or mutual benefit corporation may appoint one (1) or more 
receivers to wind up and liquidate, or one (1) or more custodians to 
manage, the affairs of the corporation. The court shall hold a hearing, 
after notifying all parties to the proceeding and any interested persons 
designated by the court, before appointing a receiver or custodian. The 
court appointing a receiver or custodian has exclusive jurisdiction over 
the corporation and all of its property wherever located. 

(b) The court may appoint an individual, or a domestic or foreign 
business or nonprofit corporation (authorized to transact business in 
this state) as a receiver or custodian. The court may require the receiver 
or custodian to post bond, with or without sureties, in an amount the 
court directs. 

(c) The court shall describe the powers and duties of the receiver or 
custodian in its appointing order, which may be amended from time to 
time. Among other powers: 

(1) the receiver (i) may dispose of all or any part of the assets of the 
corporation wherever located, at a public or private sale, if authorized 
by the court; provided, however, that the receiver’s power to dispose of 
the assets of the corporation is subject to any trust and other restric- 
tions that would be applicable to the corporation; and (11) may sue and 
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defend in the receiver’s or custodian’s name as receiver or custodian of 
the corporation in all courts of this state; 

(2) the custodian may exercise all of the powers of the corporation, 
through or in place of its board of directors or officers, to the extent 
necessary to manage the affairs of the corporation in the best interests 
of its members and creditors. 

(d) The court during a receivership may redesignate the receiver a 
custodian, and during a custodianship may redesignate the custodian a 
receiver, if doing so is in the best interests of the corporation, its 
members, and creditors. 

(e) The court from time to time during the receivership or custodi- 
anship may order compensation paid and expense disbursements or 
reimbursements made to the receiver or custodian and the receiver or 
custodian’s counsel from the assets of the corporation or proceeds from 
the sale of the assets. 


History. Acts 19938, No. 1147, § 1432. 


4-33-1433. Decree of dissolution. 


(a) If after a hearing the court determines that one (1) or more 
grounds for judicial dissolution described in § 4-33-1430 exist, it may 
enter a decree dissolving the corporation and specifying the effective 
date of the dissolution, and the clerk of the court shall deliver a certified 
copy of the decree to the Secretary of State, who shall file it. 

(b) After entering the decree of dissolution, the court shall direct the 
winding up and liquidation of the corporation’s affairs in accordance 
with § 4-33-1406 and the notification of its claimants in accordance 
with §§ 4-33-1407 and 4-33-1408. 


History. Acts 1993, No. 1147, § 1488. 


4-33-1434 — 4-33-1439. [Reserved.]| 
Part D — MIscELLANEOUS 


4-33-1440. Deposit with Treasurer of State. 


Assets of a dissolved corporation that should be transferred to a 
creditor, claimant, or member of the corporation who cannot be found or 
who is not competent to receive them, shall be reduced to cash subject 
to known trust restrictions and deposited with the Treasurer of State 
for safekeeping; provided, however, that in the Treasurer of State’s 
discretion property may be received and held in kind. When the 
creditor, claimant, or member furnishes satisfactory proof of entitle- 
ment to the amount deposited or property held in kind, the Treasurer of 
State shall deliver to the creditor, member or other person or his or her 
representative that amount or property. 


History. Acts 1993, No. 1147, § 1440. 
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SUBCHAPTER 15 — ForeIGN CORPORATIONS 


Part A: Certificate of Authority 


SECTION. 

4-33-1501. Authority to transact business 
required. 

Consequences of transacting 
business without author- 
ity. 

Application for certificate of 
authority. 

Amended certificate of author- 
ity. 

Effect of certificate of author- 
ity. 

Corporate name of foreign cor- 
poration. 

Registered office and regis- 
tered agent of foreign cor- 
poration. 

Change of registered office or 
registered agent of foreign 
corporation. 


4-33-1502. 


4-33-1503. 
4-33-1504. 
4-33-1505. 
4-33-1506. 


4-33-1507. 


4-33-1508. 


Effective Dates. Acts 2007, No. 638, 
§ 70: Sept. 1, 2007. 


SECTION. 

4-33-1509. Resignation of registered 
agent of foreign corpora- 
tion. 

4-33-1510. Service on foreign corporation. 

4-33-1511 — 4-33-1519. [Reserved.] 


Part B: Withdrawal 


SECTION. 

4-33-1520. Withdrawal of foreign corpo- 
ration. 

4-33-1521 — 4-33-1529. [Reserved.] 


Part C: Revocation of Certificate of 
Authority 


SECTION. 

4-33-1530. Grounds for revocation. 

4-33-1531. Procedure and effect of revoca- 
tion. 

4-33-1532. Appeal from revocation. 


RESEARCH REFERENCES 


Am. Jur. 36 Am. Jur. 2d, For. Corp., § 1 
et seq. 
C.J.S. 19 C.J.S., Corp., § 968 et seq. 


Part A — CERTIFICATE OF AUTHORITY 


4-33-1501. Authority to transact business required. 


(a) A foreign corporation may not transact business in this state until 
it obtains a certificate of authority from the Secretary of State. 

(b) The following activities, among others, do not constitute trans- 
acting business within the meaning of subsection (a) of this section: 

(1) maintaining, defending, or settling any proceeding; 

(2) holding meetings of the board of directors or members or carrying 
on other activities concerning internal corporate affairs; 


(3) maintaining bank accounts; 


(4) maintaining offices or agencies for the transfer, exchange, and 
registration of memberships or securities or maintaining trustees or 
depositaries with respect to those securities; 

(5) selling through independent contractors; 
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(6) soliciting or obtaining orders, whether by mail or through em- 
ployees or agents or otherwise, if the orders require acceptance outside 
this state before they become contracts; 

(7) creating or acquiring indebtedness, mortgages, and security 
interests in real or personal property; 

(8) securing or collecting debts or enforcing mortgages and security 
interests in property securing the debts; 

(9) owning, without more, real or personal property; 

(10) conducting an isolated transaction that is completed within 
thirty (30) days and that is not one in the course of repeated transac- 
tions of a like nature; 

(11) transacting business in interstate commerce. 

(c) The list of activities in subsection (b) of this section is not 
exhaustive. 


History. Acts 19938, No. 1147, § 1501. 


4-33-1502. Consequences of transacting business without au- 
thority. 


(a) A foreign corporation transacting business in this state without a 
certificate of authority may not maintain a proceeding in any court in 
this state until it obtains a certificate of authority. 

(b) The successor to a foreign corporation that transacted business in 
this state without a certificate of authority and the assignee of a cause 
of action arising out of that business may not maintain a proceeding on 
that cause of action in any court in this state until the foreign 
corporation or its successor obtains a certificate of authority. 

(c) A court may stay a proceeding commenced by a foreign corpora- 
tion, its successor, or assignee until it determines whether the foreign 
corporation or its successor requires a certificate of authority. If it so 
determines, the court may further stay the proceeding until the foreign 
corporation or its successor obtains the certificate. 

(d)(1) A foreign corporation that transacts business in this state 
without a certificate of authority shall pay a civil penalty to the state 
not to exceed five thousand dollars ($5,000) for each year and partial 
year during which it transacted business without a certificate of 
authority, beginning with the date it began transacting business in this 
state and ending on the date it obtains a certificate of authority. 

(2)(A) The civil penalty imposed by this subsection may be recovered 

in a suit brought by the Secretary of State. 

(B)G) In addition to any civil penalty, if the court finds that a 
foreign corporation has transacted business in violation of this 
chapter, the court shall issue an injunction restraining the foreign 
corporation from any further transactions or the exercise of any 
rights and privileges in this state. 

(ii) The injunction shall remain in effect until: 

(a) All civil penalties and any interest and court costs assessed by 
the court have been paid; and 
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(6) The foreign corporation has complied with the provisions of this 


subchapter. 


(e) The failure of a foreign corporation to obtain a certificate of 
authority does not impair the validity of its corporate acts or prevent it 
from defending any proceeding in this state. 


History. Acts 1993, No. 1147, § 1502; 
2005, No. 1925, § 2. 

A.C.R.C. Notes. As originally enacted, 
the third sentence of subsection (d) 
provided: “The Secretary of State may 
institute proceedings in the Chancery 
Court of Pulaski County to collect all 
penalties due under this subsection.” 

Amendment 80 to the Arkansas Consti- 
tution, adopted by voter referendum and 


effective July 1, 2001, established circuit 
courts as the trial courts of original juris- 
diction of all justiciable matters not oth- 
erwise assigned pursuant to the Constitu- 
tion and_= specifically provided that 
“jurisdiction conferred on Circuit Courts 
established by this Amendment includes 
all matters previously cognizable by Cir- 
cuit, Chancery, Probate and Juvenile 
COuLee 


4-33-1503. Application for certificate of authority. 


(a) A foreign corporation may apply for a certificate of authority to 
transact business in this state by delivering an application to the 
Secretary of State. The application must set forth: 

(1) the name of the foreign corporation or, if its name is unavailable 
for use in this state, a corporate name that satisfies the requirements of 


§ 4-33-1506; 


(2) the name of the state or country under whose law it is incorpo- 


rated; 


(3) the date of incorporation and period of duration; 

(4) the street address of its principal office; 

(5) the information required by § 4-20-105(a); 

(6) the names and usual business or home addresses of its current 


directors and officers; 


(7) whether the foreign corporation has members; and 


(8) whether the corporation, if it had been incorporated in this state, 
would be a public benefit, mutual benefit or religious corporation. 

(b) The foreign corporation shall deliver with the completed applica- 
tion a certificate of existence (or a document of similar import) duly 
authenticated by the Secretary of State or other official having custody 
of corporate records in the state or country under whose law it is 
incorporated. 


History. Acts 1993, No. 1147, § 1503; 
2007, No. 638, § 50. 


4-33-1504. Amended certificate of authority. 


(a) A foreign corporation authorized to transact business in this state 
must obtain an amended certificate of authority from the Secretary of 
State if it changes: 

(1) its corporate name; 

(2) the period of its duration; 
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(3) any of the information required by § 4-20-105(a); or 

(4) the state or country of its incorporation. 

(b) The requirements of § 4-33-1503 for obtaining an original certifi- 
cate of authority apply to obtaining an amended certificate under this 
section. 


History. Acts 1998, No. 1147, § 1504; 
2007, No. 638, § 51. 


4-33-1505. Effect of certificate of authority. 


(a) A certificate of authority authorizes the foreign corporation to 
which it is issued to transact business in this state subject, however, to 
the right of the state to revoke the certificate as provided in this 
chapter. 

(b) A foreign corporation with a valid certificate of authority has the 
same rights and enjoys the same privileges as and, except as otherwise 
provided by this chapter, is subject to the same duties, restrictions, 
penalties, and liabilities now or later imposed on, a domestic corpora- 
tion of like character. 

(c) This chapter does not authorize this state to regulate the organi- 
zation or internal affairs of a foreign corporation authorized to transact 
business in this state. 


History. Acts 19938, No. 1147, § 1505. 


4-33-1506. Corporate name of foreign corporation. 


(a) Ifthe corporate name of a foreign corporation does not satisfy the 
requirements of § 4-33-401, the foreign corporation, to obtain or 
maintain a certificate of authority to transact business in this state, 
may use a fictitious name to transact business in this state if its real 
name is unavailable and it delivers to the Secretary of State for filing a 
copy of the resolution of its board of directors, certified by its secretary, 
adopting the fictitious name. 

(b) Except as authorized by subsections (c) and (d) of this section, the 
corporate name (including a fictitious name) of a foreign corporation 
must be distinguishable upon the records of the Secretary of State from: 

(1) the corporate name of a nonprofit or business corporation incor- 
porated or authorized to transact business in this state; 

(2) a corporate name reserved or registered under § 4-33-402 or 
§ 4-33-403 of this chapter or § 4-27-402 or § 4-27-403; and 

(3) the fictitious name of another foreign business or nonprofit 
corporation authorized to transact business in this state. 

(c) A foreign corporation may apply to the Secretary of State for 
authorization to use in this state the name of another corporation 
(incorporated or authorized to transact business in this state) that is 
not distinguishable upon the records of the Secretary of State from the 
name applied for. The Secretary of State shall authorize use of the name 
applied for if: 
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(1) the other corporation consents to the use in writing and submits 
an undertaking in form satisfactory to the Secretary of State to change 
its name to a name that is distinguishable upon the records of the 
Secretary of State from the name of the applying corporation; or 

(2) the applicant delivers to the Secretary of State a certified copy of 
a final judgment of a court of competent jurisdiction establishing the 
applicant’s right to use the name applied for in this state. 

(d) A foreign corporation may use in this state the name (including 
the fictitious name) of another domestic or foreign business or nonprofit 
corporation that is used in this state if the other corporation is 
incorporated or authorized to transact business in this state and the 
foreign corporation: 

(1) has merged with the other corporation; 

(2) has been formed by reorganization of the other corporation; or 

(3) has acquired all or substantially all of the assets, including the 
corporate name, of the other corporation. 

(e) If a foreign corporation authorized to transact business in this 
state changes its corporate name to one that does not satisfy the 
requirements of § 4-33-401, it shall not transact business in this state 
under the changed name until it adopts a name satisfying the require- 
ments of § 4-33-401 and obtains an amended certificate of authority 
under § 4-33-1504. 


History. Acts 1993, No. 1147, § 1506. 


4-33-1507. Registered office and registered agent of foreign 
corporation. 


Each foreign corporation authorized to transact business in this state 
must continuously maintain in this state: 
(1) a registered office with the same address as that of its registered 
agent; and 
(2) a registered agent, who may be: 
(i) an individual who resides in this state and whose office is 
identical with the registered office; 
(ii) a domestic business or nonprofit corporation whose office is 
identical with the registered office; or 
(iii) a foreign business or nonprofit corporation authorized to 
transact business in this state whose office is identical with the 
registered office. 


History. Acts 1993, No. 1147, § 1507. 


4-33-1508. Change of registered office or registered agent of 
foreign corporation. 


(a) A foreign corporation authorized to transact business in this state 
may change its registered office or registered agent by delivering to the 
Secretary of State for filing a statement of change that sets forth: 

(1) its name; 
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(2) the street address of its current registered office; 

(3) if the current registered office is to be changed, the street address 
of its new registered office; 

(4) the name of its current registered agent; 

(5) if the current registered agent is to be changed, the name of its 
new registered agent and the new agent’s written consent (either on the 
statement or attached to it) to the appointment; and 

(6) that after the change or changes are made, the street addresses of 
its registered office and the office of its registered agent will be 
identical. 

(b) If a registered agent changes the street address of its business 
office, the agent may change the address of the registered office of any 
foreign corporation for which the agent is the registered agent by 
notifying the corporation in writing of the change and signing (either 
manually or in facsimile) and delivering to the Secretary of State for 
filing a statement of change that complies with the requirements of 
subsection (a) of this section and recites that the corporation has been 
notified of the change. 


History. Acts 19938, No. 1147, § 1508. 


4-33-1509. Resignation of registered agent of foreign corpora- 
tion. 


(a) The registered agent of a foreign corporation may resign as agent 
by signing and delivering to the Secretary of State for filing the original 
and two (2) exact or conformed copies of a statement of resignation. The 
statement of resignation may include a statement that the registered 
office is also discontinued. 

(b) After filing the statement, the Secretary of State shall attach the 
filing receipt to one (1) copy and mail the copy and receipt to the 
registered office if not discontinued. The Secretary of State shall mail 
the other copy to the foreign corporation at its principal office address, 
if known. 

(c) The agency is terminated, and the registered office discontinued if 
so provided, on the thirty-first day after the date on which the 
statement was filed. 


History. Acts 1993, No. 1147, § 1509. 


4-33-1510. Service on foreign corporation. 


(a) The registered agent of a foreign corporation authorized to 
transact business in this state is the corporation’s agent for service of 
process, notice, or demand required or permitted by law to be served on 
the foreign corporation. 

(b) A foreign corporation may be served by registered or certified 
mail, return receipt requested, addressed to the secretary of the foreign 
corporation at its principal office shown in its application for a certifi- 
cate of authority if the foreign corporation: 
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(1) has no registered agent or its registered agent cannot with 
reasonable diligence be served; 

(2) has withdrawn from transacting business in this state under 
§ 4-33-1520; or 

(3) has had its certificate of authority revoked under § 4-33-1531. 

(c) Service is perfected under subsection (b) of this section at the 
earliest of: 

(1) the date the foreign corporation receives the mail; 

(2) the date shown on the return receipt, if signed on behalf of the 
foreign corporation; or 

(3) five (5) days after its deposit in the United States mail, as 
evidenced by the postmark if mailed postpaid and correctly addressed. 

(d) This section does not prescribe the only means, or necessarily the 
required means, of serving a foreign corporation. 


History. Acts 1993, No. 1147, § 1510. 


4-33-1511 — 4-33-1519. [Reserved.] 
Part B — WITHDRAWAL 


4-33-1520. Withdrawal of foreign corporation. 


(a) A foreign corporation authorized to transact business in this state 
may not withdraw from this state until it obtains a certificate of 
withdrawal from the Secretary of State. 

(b) A foreign corporation authorized to transact business in this state 
may apply for a certificate of withdrawal by delivering an application to 
the Secretary of State for filing. The application must set forth: 

(1) the name of the foreign corporation and the name of the state or 
country under whose law it is incorporated; 

(2) that it is not transacting business in this state and that it 
surrenders its authority to transact business in this state; 

(3) that it revokes the authority of its registered agent to accept 
service on its behalf and appoints the Secretary of State as its agent for 
service of process in any proceeding based on a cause of action arising 
during the time it was authorized to do business in this state; 

(4) a mailing address to which the Secretary of State may mail a copy 
of any process served on him or her under subdivision (b)(3) of this 
section; and 

(5) acommitment to notify the Secretary of State in the future of any 
change in the mailing address. 

(c) After the withdrawal of the corporation is effective, service of 
process on the Secretary of State under this section is service on the 
foreign corporation. Upon receipt of process, the Secretary of State shall 
mail a copy of the process to the foreign corporation at the post office 
address set forth in its application for withdrawal. 


History. Acts 1993, No. 1147, § 1520. 
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4-33-1521 — 4-33-1529. |[Reserved.] 
Part C — ReEvocATION OF CERTIFICATE OF AUTHORITY 


4-33-1530. Grounds for revocation. 


(a) The Secretary of State may commence a proceeding under § 4- 
33-1531 to revoke the certificate of authority of a foreign corporation 
authorized to transact business in this state if: 

(1) the foreign corporation does not pay within one hundred twenty 
(120) days after they are due any franchise taxes or penalties imposed 
by this chapter or other law; 

(2) the foreign corporation is without a registered agent or registered 
office in this state for one hundred twenty (120) days or more; 

(3) the foreign corporation does not inform the Secretary of State 
under § 4-33-1508 or § 4-33-1509 that its registered agent or regis- 
tered office has changed, that its registered agent has resigned, or that 
its registered office has been discontinued within ninety (90) days of the 
change, resignation, or discontinuance; 

(4) an incorporator, director, officer, or agent of the foreign corpora- 
tion signed a document such person knew was false in any material 
respect with intent that the document be delivered to the Secretary of 
State for filing; 

(5) the Secretary of State receives a duly authenticated certificate 
from the Secretary of State or other official having custody of corporate 
records in the state or country under whose law the foreign corporation 
is incorporated stating that it has been dissolved or disappeared as the 
result of a merger; or 

(6) the corporation does not file the annual disclosure statement 
required under § 4-33-131 within sixty (60) days after it is due. 

(b) The Attorney General may commence a proceeding under § 4-33- 
1531 to revoke the certificate of authority of a foreign corporation 
authorized to transact business in this state if: 

(1) the corporation has continued to exceed or abuse the authority 
conferred upon it by law; or 

(2) the corporation would have been a public benefit corporation had 
it been incorporated in this state and that its corporate assets in this 
state are being fraudulently misapplied or wasted. 


History. Acts 1993, No. 1147, § 1530; 
2007, No. 569, § 3. 


4-33-1531. Procedure and effect of revocation. 


(a) The Secretary of State upon determining that one (1) or more 
grounds exist under § 4-33-1530 for revocation of a certificate of 
authority shall serve the foreign corporation with written notice of that 
determination under § 4-33-1510. 
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(b) The Attorney General upon determining that one or more 
grounds exist under § 4-33-1530(b) for revocation of a certificate of 
authority shall request the Secretary of State to serve, and the 
Secretary of State shall serve the foreign corporation with written 
notice of that determination under § 4-33-1510. 

(c) If the foreign corporation does not correct each ground for 
revocation or demonstrate to the reasonable satisfaction of the Secre- 
tary of State that each ground for revocation determined by the 
Secretary of State does not exist within sixty (60) days after service of 
the notice is perfected under § 4-33-1510, the Secretary of State may 
revoke the foreign corporation’s certificate of authority by signing a 
certificate of revocation that recites the ground or grounds for revoca- 
tion and its effective date. The Secretary of State shall file the original 
of the certificate and serve a copy on the foreign corporation under 
§ 4-33-1510. 

_(d) The authority of a foreign corporation to transact business in this 
state ceases on the date shown on the certificate revoking its certificate 
of authority. 

(e) The Secretary of State’s revocation of a foreign corporation’s 
certificate of authority appoints the Secretary of State the foreign 
corporation’s agent for service of process in any proceeding based on a 
cause of action that arose during the time the foreign corporation was 
authorized to transact business in this state. Service of process on the 
Secretary of State under this subsection is service on the foreign 
corporation. Upon receipt of process, the Secretary of State shall mail a 
copy of the process to the secretary of the foreign corporation at its 
principal office shown in its application for a certificate of authority or 
in any subsequent communications received from the corporation 
stating the current mailing address of its principal office. 

(f) Revocation of a foreign corporation’s certificate of authority does 
not terminate the authority of the registered agent of the corporation. 


History. Acts 1993, No. 1147, § 1531. 


4-33-1532. Appeal from revocation. 


(a) A foreign corporation may appeal the Secretary of State’s revo- 
cation of its certificate of authority to the Circuit Court of Pulaski 
County within thirty (30) days after the service of the certificate of 
revocation is perfected under § 4-33-1510. The foreign corporation 
appeals by petitioning the court to set aside the revocation and 
attaching to the petition copies of its certificate of authority and the 
Secretary of State’s certificate of revocation. 

(b) The court may summarily order the Secretary of State to rein- 
state the certificate of authority or may take any other action the court 
considers appropriate. 

(c) The court’s final decision may be appealed as in other civil 


proceedings. 


4-33-1601 


History. Acts 1993, No. 1147, § 1532. 
Cross References. Jurisdiction of cir- 
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cuit courts, Ark. Const. Amend. 80, §§ 6, 
19. 


SUBCHAPTER 16 — CONVERSION TO A PuBLic WATER AUTHORITY 


SECTION. 
4-33-1601. Conversion to a public water 
authority. 


Effective Dates. Acts 2003, No. 1330, 
§ 5: Apr. 14, 2003. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that the statutes relating to water 
authorities and related laws need amend- 
ing in order to better reflect the intent and 
operation of those laws as originally 
drafted and to be consistent with current 
trends. Therefore, an emergency is de- 
clared to exist and this act being immedi- 


ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 


4-33-1601. Conversion to a public water authority. 


A corporation which meets the definition of a qualified corporation, as 
defined by § 4-35-1083, may adopt a plan to convert its entity status 
from that of a nonprofit corporation to a water authority pursuant to 
§ 4-35-101 et seq., unless the articles or bylaws require otherwise, if 


the conversion is approved: 


(1) By a majority of the members of the board of directors of the 


corporation; and 


(2) If the corporation has members, by the lesser of: 

(A) Two-thirds (24) of the votes cast by the members in person or by 
proxy at a regular or special meeting of the members at which a 
quorum as defined in § 4-33-722 is present; or 


(B) A majority of the members. 


History. Acts 2003, No. 1330, § 2. 


SUBCHAPTER 17 — TRANSITION PROVISIONS 


SECTION. 

4-33-1701. Application to existing domes- 
tic corporations. 

4-33-1702. Application to qualified for- 
elgn corporations. 

4-33-1703. Saving provisions. 


SECTION. 

4-33-1704. Severability. 

4-33-1705. Repeal. 

4-33-1706. Effective date. 

4-33-1707. Public benefit, mutual benefit 
and religious corporations. 
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U. Ark. Little Rock L.J. Harris, The Law to Old Corporations, 16 U. Ark. Little 
Nonprofit Corporation Act of 1993: Con- Rock L.J. 1. 
sidering the Election to Apply the New 


4-33-1701. Application to existing domestic corporations. 


All provisions of this chapter shall apply to all domestic corporations 
incorporated on or after January 1, 1994, as specified in § 4-33-1706. A 
corporation incorporated prior to January 1, 1994, under any general 
statute of this state providing for incorporation of nonprofit corpora- 
tions may elect to be governed by the provisions of this chapter by 
amending its articles of incorporation to provide that it shall be so 
governed. Such election may be made at any time on or after midnight, 
December 31, 1993, but once made shall be irrevocable. The amend- 
ment to the articles of incorporation effecting such election must be 
approved by the affirmative vote of at least a majority of the members 
of the corporation or if such corporation has no members, by the 
affirmative vote of at least a majority of the directors of the corporation. 
Domestic corporations existing prior to midnight, December 31, 1993, 
which do not elect to be governed by its provisions shall continue to be 
governed by preexisting law. Except for any applicable corporate 
franchise tax laws or any applicable income tax exemption laws 
referenced herein, nothing in this chapter shall be deemed to apply to 
domestic corporations or associations regulated by the Insurance Com- 
missioner under title 23 of the Arkansas Code or related laws as 
nonprofit corporations including but not limited to hospital or medical 
service corporations, health maintenance organizations, and fraternal 
benefit societies. 


History. Acts 1993, No. 1147, § 1701; 
1999, No. 26, § 1. 


RESEARCH REFERENCES 


Ark. L. Notes. Sampson, Nonprofit 
Risk; Nonprofit Insurance, 2008 Ark. L. 
Notes 83. 


4-33-1702. Application to qualified foreign corporations. 


A foreign corporation authorized to transact business in this state on 
January 1, 1994, is subject to this chapter but is not required to obtain 
a new certificate of authority to transact business under this chapter. 
Except for any applicable corporate franchise tax laws or any applicable 
income tax exemption laws referenced herein, nothing in this chapter 
shall be deemed to apply to foreign corporations and associations 
regulated by the Insurance Commissioner under title 23 of the Arkan- 
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sas Code or related laws as nonprofit foreign corporations including but 
not limited to foreign hospital or medical service corporations, health 
maintenance organizations, and fraternal benefit societies. 


History. Acts 19938, No. 1147, § 1702. 


4-33-1703. Saving provisions. 


(a) Except as provided in subsection (b) of this section, the repeal of 
a statute by this chapter does not affect: 

(1) the operation of the statute or any action taken under it before its 
repeal; 

(2) any ratification, right, remedy, privilege, obligation, or liability 
acquired, accrued, or incurred under the statute before its repeal; 

(3) any violation of the statute or any penalty, forfeiture, or punish- 
ment incurred because of the violation, before its repeal; 

(4) any proceeding, reorganization, or dissolution commenced under 
the statute before its repeal, and the proceeding, reorganization, or 
dissolution may be completed in accordance with the statute as if it had 
not been repealed; or 

(5) any meeting of members or directors or action by written consent 
noticed or any action taken before its repeal as a result of a meeting of 
members or directors or action by written consent. 

(b) If a penalty or punishment imposed for violation of a statute 
repealed by this chapter is reduced by this chapter, the penalty or 
punishment if not already imposed shall be imposed in accordance with 
this chapter. 


History. Acts 1993, No. 1147, § 1703. 


4-33-1704. Severability. 


If any provision of this chapter or its application to any person or 
circumstance is held invalid by a court of competent jurisdiction, the 
invalidity does not affect other provisions or applications of this chapter 
that can be given effect without the invalid provision or application, and 
to this end the provisions of this chapter are severable. 


History. Acts 19938, No. 1147, § 1704. 


4-33-1705. Repeal. 


All laws and parts of laws in conflict with this chapter are hereby 
repealed. 


History. Acts 1993, No. 1147, § 1809. 
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4-33-1706. Effective date. 
This chapter takes effect January 1, 1994. 


History. Acts 1993, No. 1147, § 1705. 


4-33-1707. Public benefit, mutual benefit and religious corpora- 
tions. 


Upon electing to be governed by the provisions of this chapter, each 
domestic corporation existing on January 1, 1994, that becomes subject 
to this chapter shall be designated as a public benefit, mutual benefit or 
religious corporation as follows: 

(1) Any corporation designated by statute as a public benefit corpo- 
ration, a mutual benefit corporation or a religious corporation is the 
type of corporation designated by statute; 

(2) Any corporation that does not come within subsection (1) of this 
section but is organized primarily or exclusively for religious purposes 
is a religious corporation; 

(3) Any corporation that does not come within subsection (1) or (2) of 
this section but that is recognized as exempt under section 501(c)(3) of 
the Internal Revenue Code, or any successor section, is a public benefit 
corporation; 

(4) Any corporation that does not come within subsection (1), (2), or 
(3) of this section, but that is organized for a public or charitable 
purpose and that upon dissolution must distribute its assets to a public 
benefit corporation, the United States, a state or a person that is 
recognized as exempt under section 501(c)(3) of the Internal Revenue 
Code, or any successor section, is a public benefit corporation; and 

(5) Any corporation that does not come within subsection (1), (2), (3), 
or (4) of this section is a mutual benefit corporation. 


History. Acts 1993, No. 1147, § 1706. COdIned mt aG Al 26m. 


U.S. Code. Section 501(c)(3) of the 
Internal Revenue Code, referred to in this 


CHAPTER 34 


REHABILITATIVE SERVICES CORPORATIONS, 
HABILITATIVE SERVICES CORPORATIONS, AND 
RURAL FIRE PROTECTION CORPORATIONS 


section, is 


§ 501(c)(3). 


SECTION. SECTION. 


4-34-101. Rehabilitative services corpora- 
tions. 

4-34-102. Habilitative services corpora- 
tions. 

4-34-103. Rural fire protection corpora- 
tions. 


4-34-104. Filing for incorporation. 

4-34-105. Conversion of nonprofit corpo- 
rations. 
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4-34-107. Property taxes. 
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4-34-101. Rehabilitative services corporations. 


(a) There is authorized the creation of rehabilitative services corpo- 
rations. 

(b) A rehabilitative services corporation shall be a public body and a 
body corporate and politic. 

(c) A rehabilitative services corporation shall be organized to assist 
the state in carrying out specialized and regular rehabilitative services 
for Arkansans in need of rehabilitative services. 


History. Acts 1999, No. 880, § 1. 


4-34-102. Habilitative services corporations. 


(a) There is authorized the creation of habilitative services corpora- 
tions. 

(b) A habilitative services corporation shall be a public body and a 
body corporate and politic. 

(c) A habilitative services corporation shall be organized to provide 
habilitative services and other services for individuals with special 
educational or training needs. 


History. Acts 1999, No. 880, § 2. 


4-34-103. Rural fire protection corporations. 


(a) There is authorized the creation of rural fire protection corpora- 
tions. 

(b) A rural fire protection corporation shall be a public body and a 
body corporate and politic. 

(c) A rural fire protection corporation shall be organized to provide 
fire protection to rural areas of the state. 


History. Acts 1999, No. 880, § 3. 


4-34-104. Filing for incorporation. 


One (1) or more persons may act as the incorporator or incorporators 
of a corporation authorized by this chapter by filing for incorporation in 
the same manner as for nonprofit corporations under the Arkansas 
Nonprofit Corporation Act of 19938, § 4-33-101 et seq. 


History. Acts 1999, No. 880, § 4. 


4-34-105. Conversion of nonprofit corporations. 


(a) A corporation organized under the Arkansas Nonprofit Corpora- 
tion Act of 1998, § 4-33-101 et seq., or the Arkansas Nonprofit Corpo- 
ration Act, § 4-28-201 et seq., may convert to a corporation authorized 
by this chapter by filing with the circuit court of the county in which the 
main office or principal place of business of the corporation is located 
signed and verified articles of incorporation and a statement that the 
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nonprofit corporation desires to convert to a corporation authorized by 
this chapter. 

(b) Ifthe circuit court finds that the articles of incorporation conform 
to law and that the incorporation is for a lawful purpose and is in the 
best interests of the public, the court may issue an order approving 
conversion to a corporation authorized by this chapter. 

(c) If the court approves the conversion, the articles of incorporation 
in duplicate, signed and verified, and a copy of the order of the court 
approving the conversion shall be transmitted to the Secretary of State, 
who shall, when a fee of one hundred dollars ($100) has been paid: 

(1) File the original of the articles in his or her office; and 

(2) Issue a certificate of incorporation to which he or she shall affix 
the other copy of the articles endorsed with the word “filed” and the 
month, day, and year of the filing and return the certificate of incorpo- 
ration to the incorporators or their representative. 

_(d) The new corporation shall obtain all the assets, liabilities, and 
obligations of the nonprofit corporation, and the obligations of the 
nonprofit corporation shall cease to exist on the date that the Secretary 
of State issues the certificate of incorporation. 


History. Acts 1999, No. 880, § 5. 


4-34-106. Applicability of laws. 


(a) A corporation authorized by this chapter shall be subject to the 
provisions of the Arkansas Nonprofit Corporation Act of 1993, § 4-33- 
101 et seq., except to the extent that the provisions of the Arkansas 
Nonprofit Corporation Act of 1993, § 4-33-101 et seq., are in conflict 
with this chapter. 

(b) A corporation authorized by this Shapes shall have the right to 
perpetual succession as a body politic and corporate. 


History. Acts 1999, No. 880, § 6. 


4-34-107. Property taxes. 


Nothing in this chapter shall be construed to affect the corporation’s 
obligation to pay property taxes. 


History. Acts 1999, No. 880, § 7. 
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WATER AUTHORITY ACT 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. FoRMATION OF AND CONVERSION TO A Pusiic WATER AUTHORITY. 
3. Bonp PROVISIONS. 


4-35-101 


A.C.R.C. Notes. Acts 2003, No. 1330, 
§ 4, provided: “Transitional Rules. With 
respect to those entities formed pursuant 
to the provisions of Act 1003 of 1999 or Act 
115 of 2001 prior to the effective date of 
this act: 

“(1) They shall immediately be gov- 
erned by the provisions of Arkansas Code 
§§ 4-35-101 through 4-35-306 at the time 
this act becomes effective; and 

“(2) They shall be deemed to have com- 
plied with all organizational provisions of 
this act including, where applicable, Ar- 
kansas Code §§ 4-28-225, 4-33-1601, 
4-35-201, and 4-35-202.” 

Publisher’s Notes. Former chapter 35, 
regarding the Water Authority Act, was 
repealed by Acts 2003, No. 1330, § 3. The 
former chapter was derived from the fol- 
lowing sources: 

4-35-101. Acts 1999, No. 

4-35-102. Acts 1999, No. 

4-35-103. Acts 1999, No. 

4-35-104. Acts 1999, No. 

4-35-201. Acts 2001, No. 

4-35-202. Acts 2001, No. 

4-35-2038. Acts 2001, No. 

4-35-204. Acts 2001, No. 

4-35-205. Acts 2001, No. 

4-35-206. Acts 2001, No. 

4-35-207. Acts 2001, No. 

4-35-208. Acts 2001, No. 
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4-35-209. Acts 2001, No. 
4-35-210. Acts 2001, No. 
4-35-211. Acts 2001, No. 
4-35-212. Acts 2001, No. 
4-35-2183. Acts 2001, No. 
4-35-214. Acts 2001, No. 
4-35-215. Acts 2001, No. 
4-35-216. Acts 2001, No. 115, § 16. 
4-35-217. Acts 2001, No. 115, § 17. 
Effective Dates. Acts 20038, No. 1330, 
§ 5: Apr. 14, 2003. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that the statutes relating to water 
authorities and related laws need amend- 
ing in order to better reflect the intent and 
operation of those laws as originally 
drafted and to be consistent with current 
trends. Therefore, an emergency is de- 
clared to exist and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 
Cross References. Conversion to pub- 
lic water authority, § 4-28-225. 


LLOMSHO: 
115, § 10. 
ug B53 2s 
15s $712" 
115, § 18. 
115, § 14. 
115, § 15. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

4-35-101. 
4-35-102. 
4-35-1083. 
4-35-104. 
4-35-105. 
4-35-106. 
4-35-107. 


Legislative intent. 

Title. 

Definitions. 

Construction. 

Authority generally. 

Members. 

Freedom of Information Act of 
1967 applicable. 


4-35-101. Legislative intent. 


SECTION. 

4-35-108. Tax exemption of projects. 

4-35-109. Arkansas Public Service Com- 
mission — Exemption 
from jurisdiction. 

4-35-110. Revenues. 

4-35-111. Dissolution. 


It is the intent of the General Assembly to provide a means by which 
a nonprofit corporation involved in the sale, transmission, and distri- 
bution of potable water to members of the general public and commer- 
cial, industrial, and other users may form or convert its entity status 
from that of a body corporate to that of a public body politic and 
governmental entity, thereby allowing the entity the opportunity to 
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access the tax-exempt capital markets and assuring the State of 
Arkansas and the customers of the entity of the lowest water rates 
possible. 


History. Acts 2003, No. 1330, § 3. 
RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of | sembly, Public Agencies, 24 U. Ark. Little 
Legislation, 2001 Arkansas General As-_ Rock L. Rev. 601. 


4-35-102. Title. 


This chapter shall be known and may be cited as the “Water 
Authority Act”. 


History. Acts 2003, No. 1330, § 3. 


4-35-1038. Definitions. 


As used in this chapter: 

(1) “Articles” means the articles of constitution or the articles of 
conversion and reconstitution of a water authority; 

(2) “Board” means the board of directors of a qualified corporation or 
a water authority; 

(3) “Bond” means any bond, promissory note, lease-purchase agree- 
ment, or other evidence of indebtedness issued, incurred, or entered 
into by a water authority; 

(4) “Commission” means the Arkansas Natural Resources Commis- 
sion; 

(5) “Indenture” means a mortgage, indenture of mortgage, deed of 
trust, trust agreement, loan agreement, security agreement, or trust 
indenture executed by the water authority as security for any bonds; 

(6)(A) “Project” means any raw or potable water intake, treatment, 

distribution, transmission, storage, pumping, well site, well field, or 

other facility, or any combination of the foregoing, which has as its 
purpose the provision of raw or potable water to members of the 
general public and commercial, industrial, or other users along with 

any and all other appurtenances, equipment, betterments, or im- 

provements related thereto. 

(B)G) A project may include any lands or interest in land deemed 
by the board to be desirable in connection with the project and 
necessary equipment for the proper functioning and operation of the 
buildings or facilities involved. 

(ii) A project may include the construction, expansion, operation, 
or maintenance of a wastewater project or wastewater treatment 

lant; 

(7 )(A) “Qualified corporation” means any nonprofit corporation origi- 

nally formed pursuant to the Arkansas Nonprofit Corporation Act of 

1993, § 4-33-101 et seq., the Arkansas Nonprofit Corporation Act, 
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§ 4-28-201 et seq., or a predecessor statute, which among other 
things provides, distributes, transmits, treats, pumps, or stores raw 
or potable water to or for the benefit of members of the general public 
and commercial, industrial, and other users or which proposes to 
accomplish, develop, or construct any of the foregoing. 

(B) A qualified corporation includes a nonprofit corporation that 
constructs, expands, operates, or maintains a wastewater project or 
wastewater treatment plant; 

(8) “State” means the State of Arkansas; 

(9) “United States” means the United States of America or any of its 
agencies or instrumentalities; 

(10) “Wastewater project” means sewage collection systems and 
treatment plants, including, without limitation, intercepting sewers, 
outfall sewers, force mains, pumping stations, instrumentation and 
control systems, and other appurtenances necessary or useful for the 
collection, removal, reduction, treatment, purification, disposal, and 
handling of liquid and solid waste, sewage and industrial waste, and 
refuse; 

(11) “Wastewater treatment plant” means any plant, disposal field, 
lagoon, pumping station, or other works: 

(A) That use chemical or biological processes for: 

(i) The treatment, stabilization, or disposal of sewage, industrial 
wastewaters, or other wastewaters; or 

(ii) The reduction and handling of sludge removed from wastewa- 
ter; and 

(B) From which: 

(i) A discharge to the waters of the state occurs; or 

(ii) Municipal wastewater is land-applied; 

(12) “Water authority” means the public body politic and governmen- 
tal entity organized pursuant to the provisions of this chapter; and 

(13) “Water users” means members of the public and commercial, 
industrial, and other users who purchase their raw or potable water 
directly from the water authority. | 


History. Acts 2003, No. 1330, § 3; 
2005, No. 1653, § 1. 


4-35-104. Construction. 


(a)(1) This chapter shall be liberally construed in conformity with its 
intent. 

(2) To this end, it shall not be necessary to comply with the general 
provisions of other laws dealing with public facilities, their acquisition, 
construction, leasing, encumbering, or disposition, including particu- 
larly, without limitation, bidding and appraisal requirements. 

(b) All acts and activities of a water authority performed pursuant to 
the authority of this chapter are legislatively determined and declared 
to be essential governmental functions. 
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History. Acts 2003, No. 1330, § 3. 


4-35-105. Authority generally. 


(a) There is conferred upon a water authority the authority to take 
action and to do or cause to be done the things that shall be necessary 
or desirable to accomplish and implement the purposes and intent of 
this chapter according to the import of this chapter. 

(b) It is specifically understood that, except for the provisions of this 
chapter or the provisions of any other chapter which authorizes the 
conversion of a qualified corporation to a water authority, no other 
statutes shall govern or pertain to the creation of a water authority 
under this chapter or the issuance of bonds by a water authority. 

(c) Awater authority authorized by this chapter shall have the right 
to perpetual succession as a public body politic and governmental 
entity. 

(d) The Arkansas Natural Resources Commission shall have the 
authority, including the powers set forth in § 15-20-206, to promulgate 
rules for carrying out the intent of this chapter. 


History. Acts 20038, No. 1330, § 3. 

4-35-106. Members. 
A water authority shall not have members. 
History. Acts 2003, No. 1330, § 3. 


4-35-107. Freedom of Information Act of 1967 applicable. 


All meetings and records of a water authority shall be subject to the 
Freedom of Information Act of 1967, § 25-19-101 et seq. 


History. Acts 2003, No. 1330, § 3. 


4-35-108. Tax exemption of projects. 


Each project by a water authority and all income from each project is 
determined and declared by the General Assembly to be public property 
used exclusively for a public purpose and shall be exempt from ad 
valorem taxation by all taxing authorities. 


History. Acts 2003, No. 1330, § 3. 


4-35-109. Arkansas Public Service Commission — Exemption 
from jurisdiction. 


Water authorities organized under this chapter shall be exempt in 
any and all respects from the jurisdiction and control of the Arkansas 
Public Service Commission. 


History. Acts 2003, No. 1330, § 3. 


4-35-110 BUSINESS AND COMMERCIAL LAW 490 


4-35-110. Revenues. 


(a) A water authority formed pursuant to this chapter shall be 
operated without profit, but the rates, fees, rents, or other charges for 
water or wastewater collection, disposal, and treatment and other 
facilities, supplies, equipment, or services furnished by the water 
authority shall be sufficient at all times: 

(1) To pay all operating and maintenance expenses necessary or 
desirable for the prudent conduct of its affairs and the principal of and 
interest on the obligations issued or assumed by the water authority in 
the performance of the purposes for which it was organized; and 

(2) For the creation of adequate reserves. 

(b) The revenues of the water authority shall be devoted first to the 
payment of operating and maintenance expenses and the principal and 
interest on outstanding obligations, and thereafter to reserves for 
improvements, new construction, depreciation, and contingencies as 
the board of directors may prescribe from time to time and to other 
purposes approved by the board, including rebates to water users. 


History. Acts 2003, No. 1330, § 3; 
2005 4N081653;,9e2: 


4-35-111. Dissolution. 


(a)(1) A water authority shall be dissolved upon the expiration of its 
term of existence as set forth in the water authority’s articles if the term 
of existence is less than perpetual in nature. 

(2) Upon the dissolution, a notice shall be filed with both the 
Arkansas Natural Resources Commission and the Secretary of State. 

(b)(1) A water authority may also be dissolved upon filing articles of 
dissolution with the approval in writing by the commission. 

(2) If approved by the commission, articles of dissolution shall also be 
filed with the Secretary of State. 

(c) Upon dissolution, any assets of a water authority remaining after 
payment of claims and liabilities of the water authority shall be 
transferred to another water authority with approval of the commission 
or to the State of Arkansas or a subdivision of the state, including the 
commission. 


History. Acts 2003, No. 1330, § 3. 


SUBCHAPTER 2 — FORMATION OF AND CONVERSION TO A PusBiic WATER 


AUTHORITY 
SECTION. SECTION. 
4-35-201. Authority and procedure to 4-35-203. Effect of formation — Filing 
form a water authority. with Secretary of State. 


A-35-202. Authority and procedure to 4-35-204. Board of directors. 
convert to a water author- 4-35-205. Officers. 
ity. 4-35-206. Notice. 
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SECTION. SECTION. 
4-35-207. Bylaws. 4-35-209. Registered office and registered 
4-35-208. Amendment to articles or by- agent. 

laws. 4-35-210. Powers generally. 


Cross References. Public Water Sys- Waterworks operators, § 17-51-101 et 
tem Service Act, § 20-28-101 et seq. seq. 


4-35-201. Authority and procedure to form a water authority. 


Two (2) or more persons, which may include cities, counties, or other 
public bodies, may form a water authority authorized by this chapter by 
presenting to and filing with the Arkansas Natural Resources Commis- 
sion the following: 

(1) Articles of constitution which shall state and include the follow- 
ing information: 

(A) The name of the water authority, which shall include the words 
“public water authority”, it being understood that the water authority 
may adopt a fictitious operational name upon written request to and 
approval by the commission and the Secretary of State; 

(B) The location of the water authority’s principal office; 

(C) The number of directors of the water authority, which shall be 
at least five (5) and shall be subject to change as provided in this 
chapter or in the water authority’s bylaws; 

(D) The names and addresses of the proposed initial board of 
directors of the water authority; 

(E) The name and address of the agent fon service of process of the 
water authority; 

(F) The proposed geographic service area over which the water 
authority will have jurisdiction; and 

(G) Any other matters that the proposed initial board of directors 
of the water authority may deem necessary and appropriate; 

(2) Acopy of the water authority’s proposed bylaws, along with any 
other information which the proposed initial board of directors of the 
water authority may deem necessary and appropriate; 

(3) Astatement and certification from the Secretary of State that the 
proposed name of the water authority is not identical to that of any 
other water authority in the state or so nearly similar as to lead to 
confusion and uncertainty; 

(4) The filing and review fee that the commission may designate and 
determine from time to time; and 

(5) Any other information and documents which the commission may 
designate and require. 


History. Acts 2003, No. 1330, § 3. 
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4-35-202. Authority and procedure to convert to a water author- 
ity. 


(a) Whenever a qualified corporation desires to convert to and 
become reconstituted as a water authority under and pursuant to this 
chapter, the qualified corporation shall present to and file with the 
Arkansas Natural Resources Commission: 

(1) A resolution adopted by the board of directors of the qualified 
corporation and, if the qualified corporation has members, the members 
of the qualified corporation, which evidences the desire of the qualified 
corporation to convert to and become reconstituted as a water authority 
and which shall additionally certify that the qualified corporation: 

(A) Was initially formed as a nonprofit corporation; 

(B) Does not have the ability to directly access the tax-exempt 
capital markets other than through a conduit issuer; and 

(C) Desires to realize interest rate savings as a result of its 
conversion to and reconstitution as a water authority pursuant to 
this chapter; 

(2) Articles of conversion and reconstitution which shall be signed by 
a majority of the water authority’s proposed initial board of directors 
and which shall state and include the following information: 

(A) The name of the water authority, which shall include the words 
“public water authority”, it being understood that the water authority 
may adopt a fictitious operational name upon written request to and 
approval by the commission and the Secretary of State; 

(B) The location of the water authority’s principal office; 

(C) The number of directors of the water authority, which number 
shall be at least five (5) and shall be subject to change as provided in 
this chapter or in the water authority’s bylaws; 

(D) The names and addresses of the proposed initial board of 
directors of the water authority; 

(E) The name and address of the agent for service of process of the 
water authority; 

(F) The proposed geographic service area over which the water 
authority will have jurisdiction; and 

(G) Any other matters that the proposed initial board of directors 
of the water authority may deem necessary and appropriate; 

(3) A copy of the water authority’s proposed bylaws along with any 
other information which the proposed initial board of directors of the 
water authority may deem necessary and appropriate; 

(4) Astatement and certification from the Secretary of State that the 
proposed name of the water authority is not identical to that of any 
other water authority in the state or so nearly similar as to lead to 
confusion and uncertainty; 

(5) The filing and review fee that the commission may designate and 
determine from time to time; and 

(6) Any other information and documents which the commission may 
designate and require. 
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(b) In the event the qualified corporation has members: 
(1)(A) Membership approval is required for the qualified corporation 
to convert into and become reconstituted as a water authority. 

(B) Approval shall be obtained in the manner determined prior to 
conversion under the qualified corporation’s articles, bylaws, or 
applicable statutes; and 
(2) After conversion, the water authority shall have no members. 


History. Acts 2003, No. 1330, § 3. 


4-35-203. Effect of formation — Filing with Secretary of State. 


(a)(1) When articles of constitution or articles of conversion and 
reconstitution and other required documents have been filed with and 
accepted by the Arkansas Natural Resources Commission, as evidenced 
by the issuance by the commission of its certificate of existence in that 
form that the commission may deem appropriate, the water authority 
referred to in the articles shall come into existence and shall constitute 
a public body politic and governmental entity of the State of Arkansas 
under the name set forth in the certificate of existence, whereupon the 
water authority shall be vested with the rights and powers granted in 
this chapter. 

(2) Contemporaneously therewith, with respect to a conversion, the 
qualified corporation shall cease to exist and all assets and liabilities of 
every nature, including, without limitation, all real property, personal 
property, contractual obligations, lending obligations outstanding, 
rights afforded borrowers of federal and state funds, and other tangible 
and intangible assets and liabilities of every nature, without need for 
further action or approval by any third party, shall be vested in and 
shall accrue to the benefit of the water authority. 

(b)(1)(A) A copy of a water authority’s articles of constitution or 

articles of conversion and reconstitution shall additionally be filed in 

the office of the Secretary of State after its receipt, acceptance, and 
approval by the commission. 

(B) The Secretary of State may require the payment of a reason- 
able filing and receipt fee not in excess of the filing fee charged by the 
Secretary of State in connection with the receipt and filing of a 
corporation’s articles of incorporation. 

(2) Filing a copy of the articles of constitution or articles of conver- 
sion and reconstitution, as accepted and approved by the commission, 
with the Secretary of State shall serve to terminate and dissolve the 
previous corporate existence of the qualified corporation, effective as of 
the date of the issuance of the certificate of existence. 


History. Acts 2003, No. 1330, § 3. 


4-35-204 BUSINESS AND COMMERCIAL LAW 494 


4-35-204. Board of directors. 


(a)(1) A water authority shall have a board of directors composed of 
at least five (5) members. 

(2) The specific number of initial directors and their terms of office 
shall be provided in its articles filed with the Arkansas Natural 
Resources Commission. 

(3) Changes to the number and terms of directors may be provided in 
the articles or bylaws. 

(b)(1) The initial directors of a water authority shall be approved by 
the commission, and they shall serve in accordance with those proce- 
dures that a water authority may specify in its bylaws. 

(2)(A) A director shall continue in office until the director’s successor 

is properly elected and accepts office. 

(B) Successor directors shall be elected either by the board or by 
the water users as set forth in the bylaws. 

(C) A director may serve successive terms. 

(3) It is permissible for the bylaws of a water authority to provide 
that directors shall be selected from specific geographic areas within 
the total geographic area serviced by a water authority. 

(4) In the event a water authority wants to modify or amend the 
procedures for election of directors, approval shall be expressly granted 
in writing by the commission. 

(c) Unless otherwise provided in the articles or bylaws, the following 
shall apply to meetings of the board: 

(1)(A)G) If the time and place of a directors’ meeting is fixed by the 

bylaws or the board, the meeting is a regular meeting. 

(ii) All other meetings are special meetings. 

(B)G) A board may permit any or all directors to participate in a 
regular or special meeting by, or conduct the meeting through, the 
use of any means of communication by which all directors participat- 
ing may simultaneously hear each other during the meeting. 

(ii) A director participating in a meeting by this means is deemed 
to be present in person at the meeting; 

(2)(A) Except as provided in subdivision (c)(2)(C) of this section, 

regular meetings of the board may be held without notice. 

(B) Except as provided in subdivision (c)(2)(C) of this section, 
special meetings of the board shall be preceded by at least two (2) 
days’ written notice to each director of the date, time, and place, but 
not the purpose, of the meeting. 

(C) Any board action to remove a director shall not be valid unless 
each director is given at least seven (7) days’ written notice that the 
matter will be voted upon at a directors’ meeting or unless notice is 
waived. 

(D) The presiding officer of the board, the president, or twenty 
percent (20%) of the directors then in office may call and give notice 
of a meeting of the board; 

(3)(A)G) A director may at any time waive any notice required by this 

chapter, the articles, or bylaws. 
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(i1)(a) Except as provided in subdivision (c)(3)(B) of this section, 
the waiver shall be in writing, signed by the director entitled to the 
notice, and filed with the minutes of the water authority’s records. 

(6b) A signed waiver delivered by facsimile transmittal shall con- 
stitute a valid waiver of notice under this section. 

(B) Adirector’s attendance at or participation in a meeting waives 
any required notice of the meeting unless the director, upon arriving 
at the meeting or prior to the vote on a matter not noticed in 
conformity with this chapter or the articles or bylaws, objects to lack 
of notice and does not thereafter vote for or assent to the objected to 
action; and 
(4)(A) Except as provided in the bylaws, a majority of the members of 
a board shall constitute a quorum for the transaction of business, and 
a vote of a majority of a quorum shall constitute an act of the board. 

(B) No vacancy in the membership of a board shall impair the right 
of a quorum to exercise all the powers and duties of a water authority. 

_ (C) All powers of a water authority shall be exercised by its board 
of directors or pursuant to its authorization. 

(d)(1)(A) Unless prohibited or limited by the articles or bylaws, a 

board of directors may create one (1) or more committees of the board 

and appoint members of the board to serve on them. 

(B) Each committee shall have two (2) or more directors who shall 
serve at the direction of the board. 

(2) A committee of the board may not: 

(A) Authorize the issuance of bonds or any related matters; 

(B) Approve or recommend dissolution or the sale, pledge, or 
transfer of all or substantially all of the water authority’s assets; 

(C) Elect, appoint, or remove directors or fill vacancies on the 
board or on any of its committees; or 

(D) Adopt, amend, or repeal the articles or bylaws. 

(e)(1) A director shall discharge his or her duties as a director, 
including his or her duties as a member of a committee: 

(A) In good faith; 

(B) With the care an ordinarily prudent person in a like position 
would exercise under similar circumstances; and 

(C) In a manner the director reasonably believes to be in the best 
interests of the water authority. 

(2) In discharging his or her duties, a director is entitled to rely on 
information, opinions, reports, or statements, including financial state- 
ments and other financial data if prepared or presented by: 

(A) One (1) or more officers or employees of the water authority 
whom the director reasonably believes to be reliable and competent in 
the matters presented; 

(B) Legal counsel, public accountants, or other persons as to 
matters the director reasonably believes are within the person’s 
professional or expert competence; or 

(C) Acommittee of the board of which the director is not a member, 
as to matters within its jurisdiction, if the director reasonably 
believes the committee merits confidence. 


4-35-205 BUSINESS AND COMMERCIAL LAW 496 


(f) A member of the board of a water authority shall serve without 
compensation except that he or she may be reimbursed for actual 
expenses incurred in the performance of his or her duties. 

(g) All proceedings of a board shall be reduced to writing by the 
secretary of the water authority and appropriately recorded and main- 
tained. 


History. Acts 2003, No. 1330, § 3. 


4-35-205. Officers. 


(a) The officers of a water authority shall consist of a president, vice 
president, secretary, treasurer, and such other officers as the board of 
directors shall deem necessary to accomplish the purposes for which a 
water authority is organized. 

(b) The offices of secretary and treasurer may be held by the same 
person. 

(c) All officers of a water authority shall be elected by the board and 
shall serve for those terms of office as specified in the bylaws. 

(d)(1) An officer may resign at any time by delivering notice to the 
water authority. 

(2)(A) Aresignation is effective when the notice is effective unless the 

notice specifies a future effective date. 

(B) Ifa resignation is made effective at a future date and the water 
authority accepts the future effective date, its board may fill the 
pending vacancy before the effective date if the board provides that 
the successor does not take office until the effective date. 

(e) A board may remove any officer at any time with or without 
cause. 


History. Acts 2003, No. 1330, § 3. 


4-35-206. Notice. 


(a) Notice may be communicated: 

(1) In person; 

(2) By telegraph, teletype, telecopier, facsimile, or other similar form 
of wire or wireless communication; or 

(3) By mail or private carrier. 

(b) Written notice, if in a comprehensible form, is effective at the 
earliest of the following: 

(1) When received; 

(2) Two (2) days after its deposit in the United States mail, as 
evidenced by the postmark, if mailed correctly addressed and with first 
class postage affixed; or 

(3) On the date shown on the return receipt if sent by registered or 
certificated mail, return receipt requested, and the receipt is signed by 
or on behalf of the addressee. 


History. Acts 2003, No. 1330, § 3. 
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4-35-207. Bylaws. 


(a) The persons forming the water authority or the initial board of 
directors shall adopt bylaws for the water authority and shall file a copy 
of the executed bylaws with the Arkansas Natural Resources Commis- 
sion. 

(b) The bylaws may contain any provision for regulating and man- 
aging the affairs of the water authority that is not inconsistent with law 
or the articles. 


History. Acts 2003, No. 1330, § 3. 


4-35-208. Amendment to articles or bylaws. 


(a) Subject to subdivision (c)(2) and subsection (d) of this section, a 
water authority may amend its articles or bylaws at any time by a 
majority of the members of the board of directors at any regular or 
special meeting at which a quorum is present. 

(b) Any amendment to the articles of a water authority shall be 
delivered to and filed with both the Arkansas Natural Resources 
Commission and the Secretary of State setting forth: 

(1) The name of the water authority; 

(2) The text of each amendment adopted; 

(3) The date of each amendment’s adoption; and 

(4) A statement that the amendment was approved by a sufficient 
vote of the board. 

(c)(1) Any amendment to the bylaws shall be filed by the secretary of 
the water authority with the books and records of the water authority. 

(2) However, any change with respect to the number of directors or 
the procedure for electing or nominating directors shall first be ap- 
proved in writing by the commission and, if approved, shall be filed with 
the commission. 

(d) The commission shall approve in writing any amendment to the 
articles or bylaws which changes the geographic service area over 
which the water authority has jurisdiction. 


History. Acts 2003, No. 1330, $ 3. 


4-35-209. Registered office and registered agent. 


(a) Each water authority shall continuously maintain in this state: 

(1) A registered office with the same address, which must include a 
street address, as that of the registered agent; and 

(2) Aregistered agent, who is an individual residing in this state and 
whose office is identical with the registered office. 

(b) A water authority may change its registered office or registered 
agent by delivering to the Arkansas Natural Resources Commission 
and the Secretary of State for filing a statement of change that sets 
forth: 

(1) The name of the water authority; 
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(2) The street address of its current registered office; 

(3) Ifthe current registered office is to be changed, the street address 
of the new registered office; 

(4) The name of its current registered agent; and 

(5) If the current registered agent is to be changed, the name of the 
new registered agent. 


History. Acts 2003, No. 1330, § 3. 


4-35-210. Powers generally. 


A water authority shall have the following powers, together with all 
powers incidental thereto or necessary to the discharge thereof: 

(1) To have succession in its designated name; 

(2) To sue and be sued and to prosecute and defend suits in any court 
having jurisdiction of the subject matter and of the parties; 

(3) To make use of a seal and to alter it at pleasure; 

(4) To adopt and alter bylaws for the regulation and conduct of its 
affairs and business; 

(5) To acquire, whether by purchase, gift, lease, devise, or otherwise, 
property of every description that a board of directors may deem 
necessary to the acquisition, construction, equipment, improvement, 
enlargement, operation, administration, or maintenance of a project 
and to hold title thereto; 

(6) To construct, enlarge, equip, improve, maintain, administer, and 
operate one (1) or more projects; 

(7) To borrow money for any of its purposes; 

(8) To sell and issue its interest-bearing bonds; 

(9) To sell and issue refunding bonds; 

(10) To secure any of its bonds by pledge and indenture as provided 
in this subchapter; 

(11) To appoint, employ, and compensate such general managers, 
executive directors, agents, architects, engineers, attorneys, accoun- 
tants, and other persons and employees as the business of the water 
authority may require; 

(12) To provide for such insurance as the board may deem advisable; 

(13) To invest any of its funds that the board may determine are not 
presently needed for its operational purposes in obligations that are 
direct or guaranteed obligations of the United States or other securities 
in which public funds may be invested under the laws of this state; 

(14) To invest the proceeds of bonds or any debt service reserves or 
sinking funds securing the payment of the bonds in any obligations, 
securities, repurchase agreements, or investment agreements autho- 
rized or permitted by the resolution of the water authority authorizing 
the same or the indenture securing the same; 

(15) To contract, lease, and make lease agreements respecting its 
properties or any part thereof as lessor or ne including financing 
lease agreements; 

(16) To exercise the power of eminent domain in accordance with the 
procedures prescribed by § 18-15-301 et seq,; 
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(17) To sell and convey, mortgage, pledge, or otherwise dispose of any 


of its: 
(A) Properties; 
(B) Assets; 
(C) Franchises; 
(D) Rights; 
(EF) Privileges; 
(F) Licenses; 
(G) Rights-of-way; and 
(H) Easements; 


(18) To own and operate facilities necessary to provide potable water 
and associated services and to provide wastewater collection, disposal, 
and treatment to Arkansas residents; 

(19) To fix, regulate, and collect rates, fees, and rents or other 
charges for water and wastewater collection, disposal, and treatment 
and any other facilities, supplies, equipment, or services furnished by 


the water authority; 


(20) To do and perform all acts and things and have and exercise any 
power as may be convenient or appropriate to effectuate the purposes 
for which the water authority is formed; 

(21) To purchase, receive, or in any manner acquire, own, hold, and 
use any real and personal property or any interest on the property on 
the terms as determined by the board of the water authority to be in the 
best interest of the water authority; and 

(22) To enter into water contracts for the purchase or sale of water on 
a wholesale basis on the terms and conditions the board determines are 
in the best interest of the water authority. 


History. Acts 2003, No. 1330, § 3; 
2005, No. 1653, § 3. 


SUBCHAPTER 3 — BonpD PROVISIONS 


SECTION. 

4-35-301. 
4-35-302. 
4-35-3038. 
4-35-304. 


Issuance of bonds. 
Execution of bonds. 
Security for bonds. 
Bonds — Tax exemption. 


Effective Dates. Acts 2005, No. 1927, 
§ 2: Apr. 11, 2005. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that the ability of local entities to 
issue bonds is an important component to 
the state economy; that laws concerning 
local bonds issued by water authorities 
are in need of immediate clarification in 
order to allow those authorities to prop- 


SECTION. 

4-35-305. Proceeds 
bonds. 

4-35-306. Refunding bonds. 


from issuance of 


erly issue bonds for the benefit of the 
authority and the state. Therefore, an 
emergency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
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veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 


4-35-301. Issuance of bonds. 


(a) Awater authority is authorized at any time and from time to time 
to issue its interest-bearing bonds for the purpose of acquiring, con- 
structing, improving, enlarging, completing, and equipping one (1) or 
more projects. 

(b)(1)(A) Prior to a water authority’s proposed issuance of bonds, the 

water authority shall publish one (1) time in a newspaper of general 

circulation in the affected county or counties in which the project or 
projects are or will be located: 

(i) Notice of the proposed issuance of bonds; 

(i) The maximum principal amount of bonds contemplated to be 
sold; 

Gi) A general description of the project contemplated to be fi- 
nanced or refinanced with bond proceeds; and 

(iv) The date, time, and location of a public meeting at which 
members of the public may obtain further information regarding the 
bonds and the development of the project. 

(B) Notice under subdivision (b)(1)(A) of this section shall be 
published at least ten (10) days prior to the date of the hearing 
described in subdivision (b)(1)(A)(iv) of this section. 

(2) A water authority president or his or her designee shall be 
responsible for conducting the hearing and shall require all public 
comments that might pertain to the proposed issuance of bonds by the 
water authority. 

(3)(A) Upon compliance with the provisions of this section, no other 

notice, hearing, or approval by any other entity or governmental unit 

shall be required as a condition to the issuance by a water authority 
of its contemplated bonds. 

(B) The provisions of the Revenue Bond Act of 1987, § 19-9-601 et 
seq., do not apply to this section. 

(4) The requirements of this subsection shall not apply to the 
issuance of bonds to refund bonds of the water authority for which a 
public hearing was held. 

(c) The principal of and the interest on any bonds may be payable out 
of the revenues derived from the projects with respect to which the 
bonds are issued or from any other source available to a water 
authority. 

(d) None of the bonds of a water authority shall ever constitute an 
obligation or debt of the state, the city, the county in which the water 
authority operates, the Arkansas Natural Resources Commission, or 
any officer or director of the water authority or a charge against the 
credit or taxing powers of the state. 
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(e) As the water authority shall determine, bonds of the water 
authority may: 

(1) Be issued at any time and from time to time as may be appropri- 
ate and necessary; 

(2) Be in such form and denominations as may be appropriate and 
necessary; 

(3) Have such date or dates as may be appropriate and necessary; 

(4) Mature at such time or times and in such amount or amounts as 
may be appropriate and necessary, provided that no bonds may mature 
more than forty (40) years after the date of issuance; 

(5) Bear interest payable at such times and at such rate or rates as 
may be established by the board, as may be appropriate and necessary; 

(6) Be payable at such place or places within or without the State of 
Arkansas as may be appropriate and necessary; 

(7) Be subject to such terms of redemption in advance of maturity at 
such prices, including such premiums, as may be appropriate and 
necessary; and 

(8) Contain other terms and provisions as may be appropriate or 
necessary. 

(f)(1) Bonds of a water authority may be sold at either public or 
private sale in such manner and from time to time as may be 
determined by the board to be most advantageous. 

(2) The water authority may pay all expenses, premiums, and 
commissions that the board may deem necessary or advantageous in 
connection with the authorization, sale, and issuance of its bonds. 

(g)(1) All bonds shall contain a recital that they are issued pursuant 
to the provisions of this chapter. 

(2) The recital shall be conclusive that the bonds have been autho- 
rized pursuant to the provisions of this chapter. 

(h) Other than financing leases, all bonds issued under the provi- 
sions of this chapter shall be negotiable instruments within the 
meaning of the negotiable instruments law of the state and shall be in 
registered form. 

(i) All bonds issued under this chapter shall be approved by resolu- 
tion adopted by the board of the water authority. 


History. Acts 2003, No. 1330, § 3; 
2005, No. 1927, § 1. 


4-35-3302. Execution of bonds. 


(a) Bonds shall be executed by the manual or facsimile signature of 
the president of the water authority and by the manual or facsimile 
signature of the secretary of the water authority. 

(b) In case an officer whose signature appears on the bonds shall 
cease to be an officer before the delivery of the bonds, his or her 
signature shall nevertheless be valid and sufficient for all purposes. 

(c) If there is a seal, the bonds shall be sealed with the seal of the 
water authority. 
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4-35-303. Security for bonds. 


(a) The principal of and interest on bonds may be secured by a pledge 
of the revenues of a water authority of that project financed by the 
water authority through its issuance of bonds or from any other source 
that the water authority may deem necessary and appropriate and may 
be secured by the creation of a forecloseable mortgage and security 
interest encumbering the real property of the water authority or 
security interest in all personal property and revenues of the water 
authority as set forth in the indenture. 

(b) The trustee under any indenture may be a trust company or bank 
having trust powers, whether located within or without the state. 

(c) The bond resolution of the water authority authorizing the bonds 
or indenture may contain, all as the board of directors shall deem 
advisable and as shall not be in conflict with the provisions of this 
subchapter, any agreements and provisions customarily contained in 
instruments securing evidences of indebtedness, including, without 
limiting the generality of the foregoing: 

(1) Provisions respecting the nature and extent of the security; 

(2) The collection, segregation, and application of the revenues 
generated from the operation of any project covered by the bonds, the 
resolution, or the indenture; 

(3) Covenants to always operate the project as a revenue-producing 
undertaking and to charge and collect, including the obligation to 
increase from time to time, sufficient revenue to maintain income at 
required levels; 

(4) The maintenance and insurance of the project; 

(5) The creation and maintenance of reserve and other special funds; 
and 

(6) The rights and remedies available in the event of default to the 
holders of the bonds or the trustees under the indenture, bond, or 
resolution. 

(d) If there is any default by a water authority in payment of the 
principal of or the interest on the bonds or in any of the agreements on 
the part of the water authority that may properly be included in any 
indenture, bond, or resolution securing the bonds, the bondholders or 
the trustee under any bond, resolution, or indenture, as authorized in 
the bond, resolution, or indenture may either in law or in equity, by suit, 
action, mandamus, or other proceeding enforce payment of the princi- 
pal or interest and compel performance of all duties of the board and 
officers of the water authority and shall be entitled as a matter of right 
and regardless of the sufficiency of any such security to the appoint- 
ment of a receiver in equity with all the powers of the receiver for the 
operation and maintenance of the project covered by the indenture, 
bond, or resolution and the collection, segregation, and applications of 
income and revenues therefrom. 

(e) The indenture, bond, or resolution may contain provisions regard- 
ing the rights and remedies of any trustee thereunder and the holders 
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of the bonds and the coupons and restricting the individual rights of 
action of the holders of the bonds and coupons. 

(f)(1) In the event of a default in the payment of the principal of or 
interest on any bonds issued under the provisions of this chapter, any 
court having jurisdiction may appoint a receiver to take charge of the 
facilities upon or in which there is a mortgage lien or security interest 
securing the bonds in default. 

(2) The receiver shall have the power and authority to operate and 
maintain the facilities in receivership, to charge and collect payments, 
fees, rents, and charges sufficient to provide for the payment of any 
costs of receivership and operating expenses of the project in receiver- 
ship, and to apply the revenues derived from the facilities in receiver- 
ship in conformity with this chapter and the resolution or trust 
indenture securing the bonds in default. 

(3) When the default has been cured, the receivership shall be ended 
and the facilities returned to the water authority. 

- (g) The relief provided in this section shall be construed to be in 
addition and supplemental to the other remedies provided in this 
chapter and the remedies that may be provided in the resolution or 
trust indenture authorizing or securing the bonds and shall be so 
granted and administered as to accord full recognition to priority rights 
of bondholders as to the pledge of revenues from and mortgage lien on 
or security interest in facilities as specified in and fixed by the 
resolution or trust indenture authorizing or securing successive issues 


of bonds. 
History. Acts 2003, No. 1330, § 3. 


4-35-304. Bonds — Tax exemption. 


(a) The principal of and interest on bonds issued under the authority 
of this subchapter shall be exempt from all state, county, and municipal 
taxes. 

(b) This exemption shall include income, inheritance, and estate 
taxes. 


History. Acts 2003, No. 1330, § 3. 


4-35-305. Proceeds from issuance of bonds. 


(a) The proceeds derived from all of the bonds other than refunding 
bonds may be used only to pay the costs of acquiring, constructing, 
improving, enlarging, and equipping the project with respect to which 
they were issued, as may be specified in the proceedings in which the 
bonds are authorized to be issued and all costs incidental thereto, 
including, without limitation: 

(1) The costs of any land forming a part of the project and all 
easements which may pertain to or be associated with any project; 

(2) The costs of the labor, materials, and supplies used in any 
construction, improvement, and enlargement, including architect’s and 
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engineer's fees and the cost of preparing contract documents and 
advertising for bids along with all other reasonable and necessary 
project costs; 

(3) The purchase price of and the cost of installing equipment for the 
project; 

(4) Legal, fiscal, accounting, and recording fees and expenses in- 
curred in connection with the authorization, sale, and issuance of the 
bonds issued in connection with the project; 

(5) Interest on bonds for a reasonable period prior to, during, and 
after the time required for the construction and equipment; 

(6) The amount necessary to fund a debt service reserve in an 
amount deemed appropriate by the water authority; 

(7) Costs associated with the obtaining of default insurance, ratings, 
and other credit enhancements of every nature; and 

(8) Other operational expenses, reserves, and other accounts of every 
nature. 

(b) If any of the proceeds derived from the issuance of bonds remains 
undisbursed after completion of the project and the making of all such 
expenditures, the balance shall be used to pay principal of and interest 
on the bonds to fund a debt service reserve or for the redemption of 
bonds of the same issue. 


History. Acts 2003, No. 1330, § 3. 


4-35-306. Refunding bonds. 


(a) A water authority, at any time and from time to time, may issue 
refunding bonds for the purpose of refunding the principal of and 
interest on any bonds of the water authority theretofore issued under 
this subchapter or bonds originally issued by the qualified corporation 
and then outstanding, whether or not the principal and interest shall 
have matured at the time of the refunding under this subchapter, and 
for the payment of any expenses incurred in connection with the 
refunding and any premium necessary to be paid in order to redeem or 
retire the bonds to be refunded. 

(b) The proceeds derived from the sale of any refunding bonds shall 
be used only for the purposes for which the refunding bonds were 
authorized to be issued. 

(c)(1) Any of the refunding may be effected either by sale of the 
refunding bonds and the application of the proceeds by immediate 
application or by escrow deposit, with the right to invest moneys in the 
escrow deposit until needed for the redemption, or by exchange of the 
refunding bonds for the bonds or interest coupons to be refunded 
thereby. 

(2) However, the holders of any bonds to be refunded shall not be 
compelled without their consent to surrender their bonds for payment 
or exchange prior to the date on which they may be paid or redeemed by 
the water authority under their respective provisions. 
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(d) Any refunding bonds of the water authority shall be payable 
solely from the revenues out of which the bonds to be refunded were 
payable or from those other sources or other revenues which might be 
identified in the indenture or resolution authorizing the bonds. 

(e) All provisions of this chapter pertaining to bonds of the water 
authority that are not inconsistent with the provisions of this section 
shall apply also to refunding bonds issued by the water authority to the 
extent applicable. 


History. Acts 2003, No. 1330, § 3. 


CHAPTER 36 
ARKANSAS BENEFIT CORPORATION ACT 


SUBCHAPTER. 

1. PRELIMINARY PROVISIONS. 
2. CORPORATE PURPOSES. 

3. ACCOUNTABILITY. 

4. TRANSPARENCY. 


SUBCHAPTER 1 — PRELIMINARY PROVISIONS 


SECTION. SECTION. 

4-36-101. Title. 4-36-104. Formation — Fees. 
4-36-102. Application of chapter. 4-36-105. Election of status. 
4-36-103. Definitions. 4-36-106. Termination of status. 


4-36-101. Title. 


This chapter shall be known and may be cited as the “Arkansas 
Benefit Corporation Act”. 


History. Acts 2013, No. 1388, § 1. 


4-36-102. Application of chapter. 


(a) This chapter shall apply to all benefit corporations. 

(b) This chapter does not imply that a contrary statute or rule of law 
applies to a business corporation that is not a benefit corporation. 

(c)(1) Except as otherwise provided in this chapter, the Arkansas 
Business Corporation Act of 1987, § 4-27-101 et seq., is generally 
applicable to a benefit corporation. 

(2) Specific provisions of this chapter shall control over the general 
provisions of the Arkansas Business Corporation Act of 1987, § 4-27- 
101 et seq. 

(3) A benefit corporation may be simultaneously subject to this 
chapter and other statutes that provide for the incorporation of a 
specific type of business corporation. 

(d) The articles of incorporation or bylaws of a benefit corporation 
shall not limit, relax, be inconsistent with, or supersede this chapter. 
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History. Acts 2013, No. 1388, § 1. 


4-36-103. Definitions. 


(a) As used in this chapter: 

(1) “Benefit corporation” means a business corporation that is sub- 
ject to this chapter; 

(2) “Benefit director” means the director designated as the benefit 
director of a benefit corporation under § 4-36-302; 

(3) “Benefit enforcement proceeding” means a claim or action for: 

(A) Failure of a benefit corporation to pursue or create a general 
public benefit or a specific public benefit purpose as stated in its 
articles of incorporation; or 

(B) Violation of an obligation, duty, or standard of conduct under 
this chapter; 

(4) “Benefit officer” means the individual designated as the benefit 
officer of a benefit corporation under § 4-36-304; 

(5) “General public benefit” means a material positive impact on 
society and the environment, taken as a whole, assessed against a 
third-party standard, from the business and operations of a benefit 
corporation; 

(6)(A) “Independent” means having no material relationship with a 

benefit corporation or a subsidiary of the benefit corporation. 

(B) A person shall be independent even if serving as benefit 
director or benefit officer. 

(C) A material relationship between a person and a benefit corpo- 
ration or its subsidiaries is conclusively presumed to exist if: 

(i) The person is, or has been in the last three (3) years, an 
employee other than a benefit officer of the benefit corporation or a 
subsidiary of the benefit corporation; 

(ai) An immediate family member of the person is, or has been in 
the last three (8) years, an executive officer other than a benefit 
officer of the benefit corporation or its subsidiary; or 

(iii) There is beneficial or record ownership of five percent (5%) or 
more of the outstanding shares of the benefit corporation by the 
person or an association: 

(a) Of which the person is a director, an officer, or a manager; or 

(b) In which the person owns beneficially or of record five percent 
(5%) or more of the outstanding equity interests; 

(7) “Minimum status vote” means: 

(A) In the case of a business corporation, in addition to any other 
required approval or vote, the satisfaction of the following conditions: 

(i) The shareholders of a class or series may vote as a class on the 
corporate action regardless of a limitation stated in the articles of 
incorporation or bylaws on the voting rights of the class or series; and 

(ii) The corporate action shall be approved by vote of the share- 
holders of each class or series entitled to cast at least two-thirds (23) 
of the votes that all shareholders of the class or series are entitled to 
cast on the action. 
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(B) In the case of a domestic entity other than a business corpo- 
ration, in addition to any other required approval, vote, or consent, 
the satisfaction of the following conditions: 

(1) The holders of a class or series of equity interest in the entity 
that are entitled to receive a distribution from the entity may vote on 
or consent to the action regardless of an otherwise applicable limita- 
tion on the voting or consent rights of the class or series; and 

(ii) The action shall be approved by vote or consent of the holders 
described in subdivision (7)(B)(i) of this section entitled to cast at 
least two-thirds (24) of the votes or consents that all of those holders 
are entitled to cast on the action; 

(8) “Specific public benefit” means: 

(A) Providing low-income or underserved individuals or communi- 
ties with beneficial products or services; 

(B) Promoting economic opportunity for individuals or communi- 

_ ties beyond the creation of jobs in the normal course of business; 

(C) Preserving the environment; 

(D) Improving human health; 

(E) Promoting the arts, sciences, or advancement of knowledge; 

(F) Increasing the flow of capital to entities with a public benefit 
purpose; and 

(G) Conferring any other particular benefit on society or the 
environment; 

(9) “Subsidiary” means in relation to a person, an association in 
which the person owns beneficially or of record fifty percent (50%) or 
more of the outstanding equity interests; and 

(10) “Third-party standard” means a recognized standard for defin- 
ing, reporting, and assessing corporate social and environmental per- 
formance that is: 

(A) Comprehensive in that it assesses the effect of the business 
and its operations on the interests listed in § 4-36-301(a)(1)(B)-(E); 

(B) Developed by an organization that is independent of the 
benefit corporation and satisfies the following: 

(i) Not more than one-third (1%) of the members of the governing 
body of the organization are representatives of: 

(a) An association of businesses operating in a specific industry, 
the performance of whose members is measured by the standard; 

(b) Businesses from a specific industry or an association of busi- 
nesses in that industry; or 

(c) A business whose performance is assessed against the stan- 
dard; and 

(ii) The organization is not materially financed by an association 
or business described in subdivision (10)(B)G) of this section; 

(C) Credible because the standard is developed by a person that 
both: 

(i) Has access to necessary expertise to assess overall corporate 
social and environmental performance; and 
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(ii) Uses a balanced multistakeholder approach, including a public 
comment period of at least thirty (30) days to develop the standard; 
and 

(D) Transparent because the following information is publicly 
available: 

(i) The standard criteria considered if measuring the overall social 
and environmental performance of a business; 

(ii) The relative weighting factor of those criteria; 

(iii) The development and revision of the standard, including: 

(a) The identity of the directors, officers, material owners, and the 
governing body of the organization that developed and controls 
revisions to the standard; and 

(b) The process by which revisions to the standard and changes to 
the membership of the governing body are made; and 

(iv) An accounting of the sources of financial support for the 
organization, with sufficient detail to disclose a relationship that 
could reasonably be considered to present a potential conflict of 
interest. 

(b) For purposes of the definitions of “independent” and “subsidiary” 
in subsection (a) of this section, a percentage of ownership in an entity 
is computed as if all outstanding rights to acquire equity interests in 
the association had been exercised. 


History. Acts 2013, No. 1388, § 1. 


4-36-104. Formation — Fees. 


(a) A benefit corporation shall be formed under the Arkansas Busi- 
ness Corporation Act of 1987, § 4-27-101 et seq., and its articles of 
incorporation shall state that it is a benefit corporation. 

(b) The Secretary of State shall collect filing fees, service fees, and 
fees for copying when documents are delivered to him or her to be filed 
under this subchapter and under § 4-27-122. 


History. Acts 2013, No. 1388, § 1. 


4-36-105. Election of status. 


(a) An existing business corporation may become a benefit corpora- 
tion under this chapter by amending its articles of incorporation so that 
they contain, in addition to the requirements of § 4-27-202, a statement 
that the corporation is a benefit corporation. 

(b) To be effective, an amendment shall be adopted by at least the 
minimum status vote. 

(c) If an entity is not a benefit corporation but is a constituent 
corporation or organization in a merger or conversion with a benefit 
corporation, the merger or conversion shall be approved by at least the 
minimum status vote. 


History. Acts 2013, No. 1388, § 1. 
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4-36-106. Termination of status. 


(a) A benefit corporation may end its benefit corporation status and 
not be subject to this chapter by amending its articles of incorporation 
to delete the statement in the articles of incorporation required by 
§ 4-36-104 or § 4-36-105 to be stated in the articles of incorporation of 
a benefit corporation. 

(b) To be effective, the amendment shall be adopted by at least the 
minimum status vote. 

(c) Ifa merger or conversion would have the effect of terminating the 
status of a business corporation as a benefit corporation, to be effective, 
the merger or conversion shall be approved by at least the minimum 
status vote. 

(d) Asale, lease, exchange, or other disposition of all or a substantial 
part of the assets of a benefit corporation, unless the transaction is in 
the usual and regular course of business, shall not be effective unless 
the transaction is approved by at least the minimum status vote. 


History. Acts 2013, No. 1388, § 1. 
SUBCHAPTER 2 — CorPORATE PURPOSES 


SECTION. 
4-36-201. Corporate purposes. 


4-36-201. Corporate purposes. 


(a) A benefit corporation shall have a purpose of creating a general 
public benefit and it is in addition to its purpose under § 4-36-103(a)(5). 

(b)(1) The articles of incorporation of a benefit corporation may 
identify one (1) or more specific public benefits that it is the purpose of 
the benefit corporation to pursue in addition to its purposes under 
§ 4-36-103(a)(5) and subsection (a) of this section. 

(2) The identification of a specific public benefit under this subsec- 
tion does not limit the obligation of a benefit corporation under 
subsection (a) of this section. 

(c) The creation of a general public benefit and a specific public 
benefit under subsections (a) and (b) of this section is in the best 
interests of the benefit corporation. 

(d)(1) A benefit corporation may amend its articles of incorporation 
to add, amend, or delete the identification of a specific public benefit 
that it is the purpose of the benefit corporation to pursue. 

(2) To be effective, the amendment shall be adopted by at least the 
minimum status vote. 

(e) A professional corporation that is a benefit corporation does not 
violate the Arkansas Professional Corporation Act, § 4-29-201 et seq., 
by having the purpose to pursue a general public benefit or a specific 
public benefit. 


History. Acts 2013, No. 1388, § 1. 
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SUBCHAPTER 3 — ACCOUNTABILITY 


SECTION. SECTION. 

4-36-301. Standard of conduct for direc- 4-36-303. Standard of conduct for officers. 
tors. 4-36-304. Benefit officer. 

4-36-302. Benefit director. 4-36-305. Right of action. 


4-36-301. Standard of conduct for directors. 


(a) In discharging the duties of their respective positions and in 
considering the best interests of the benefit corporation, the board of 
directors, committees of the board, and individual directors of a benefit 
corporation: 

(1) Shall consider the effects of an action or inaction on: 

(A) The shareholders of the benefit corporation; 

(B) The employees and work force of the benefit corporation, its 
subsidiaries, and its suppliers; 

(C) The interests of customers as beneficiaries of the general 
public benefit or specific public benefit purposes of the benefit 
corporation; 

(D) Community and societal factors, including those of each com- 
munity in which offices or facilities of the benefit corporation, its 
subsidiaries, or its suppliers are located; 

(EF) The local and global environment; 

(F) The short-term and long-term interests of the benefit corpora- 
tion, including benefits that may accrue to the benefit corporation 
from its long-term plans and the possibility that these interests may 
be best served by the continued independence of the benefit corpora- 
tion; and 

(G) The ability of the benefit corporation to accomplish its general 
public benefit purpose and a specific public benefit purpose; 

(2) May consider other pertinent factors or the interests of a group 
that they consider appropriate; and 

(3) Need not give priority to the interests of a particular person or 
eroup referred to in subdivision (a)(1) or subdivision (a)(2) of this 
section over the interests of another person or group unless the benefit 
corporation has stated in its articles of incorporation its intention to 
give priority to certain interests related to its accomplishment of its 
general public benefit purpose or of a specific public benefit purpose 
identified in its articles of incorporation. 

(b) The consideration of interests and factors required by subsection 
(a) of this section does not constitute a violation of § 4-27-801. 

(c) A director is not personally liable for monetary damages for: 

(1) Action taken as a director if the director performed the duties of 
office in compliance with § 4-27-801; or 

(2) Failure of the benefit corporation to pursue a general public 
benefit or a specific public benefit. 

(d) Adirector does not have a duty to a person that is a beneficiary of 
a general public benefit purpose or a specific public benefit purpose of a 
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benefit corporation arising from the status of the person as a benefi- 
ciary. 


History. Acts 2013, No. 1388, § 1. 


4-36-302. Benefit director. 


(a) The board of directors of a benefit corporation may include a 
director who: 

(1) Is designated the benefit director; and 

(2) Has the powers, duties, rights, and immunities provided in this 
subchapter in addition to the powers, duties, rights, and immunities of 
the other directors of the benefit corporation. 

(b)(1) The benefit director is elected and may be removed under 
§ 4-27-803. 

(2) The benefit director shall be an independent individual. 

(c) The benefit director may serve concurrently as the benefit officer 
and the benefit director. 

(d) The articles of incorporation or bylaws of a benefit corporation 
may prescribe additional qualifications of the benefit director not 
inconsistent with this section. 

(e) The benefit director shall prepare and the benefit corporation 
shall include in the annual benefit report to shareholders as required by 
§ 4-36-401 the opinion of the benefit director on: 

(1) Whether the benefit corporation acted under its general public 
benefit purpose and a specific public benefit purpose in all material 
respects during the period covered by the report; 

(2) Whether the directors complied with § 4-36-301(a) and the 
officers complied with § 4-36-303(a); and 

(3) Whether the benefit corporation or its directors or officers failed 
to comply with this section, including a description of the ways in which 
the benefit corporation or its directors or officers failed to comply. 

(f) The action or inaction of an individual in the capacity of a benefit 
director is an action or inaction of that individual in the capacity of a 
director of the benefit corporation. 

(g) Regardless of whether the bylaws of a benefit corporation include 
a provision eliminating or limiting the personal liability of directors 
authorized by § 4-26-811, a benefit director shall not be personally 
liable for an act or omission in the capacity of a benefit director unless 
the act or omission constitutes self-dealing, willful misconduct, or a 
knowing violation of law. 

(h) The benefit director of a professional corporation does not need to 
be independent. 


History. Acts 2013, No. 1388, § 1. 
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4-36-303. Standard of conduct for officers. 


(a) An officer of a benefit corporation shall consider the interests and 
factors described in § 4-36-301 if: 

(1) The officer has discretion to act with respect to a matter; and 

(2) It reasonably appears to the officer that the matter may have a 
material effect on the creation by the benefit corporation of a general 
public benefit or a specific public benefit identified in the articles of 
incorporation of the benefit corporation. 

(b) The consideration of interests and factors described in subsection 
(a) of this section shall not constitute a violation of § 4-27-841. 

(c) An officer is not personally liable for monetary damages for: 

(1) An action or omission as an officer if the officer performed the 
duties of the position in compliance with § 4-27-841 and this section; or 

(2) Failure of the benefit corporation to pursue a general public 
benefit or a specific public benefit. 

(d) An officer does not have a duty to a person that is a beneficiary of 
a general public benefit purpose or a specific public benefit purpose of a 
benefit corporation arising from the status of the person as a benefi- 
clary. 


History. Acts 2013, No. 1388, § 1. 


4-36-304. Benefit officer. 


(a) A benefit corporation may have an officer designated as the 
benefit officer. 
(b) A benefit officer shall have: 
(1) The powers and duties relating to the purpose of the corporation 
to pursue a general public benefit or a specific public benefit provided: 
(A) By the bylaws; or 
(B) Absent controlling provisions in the bylaws, by resolutions or 
orders of the board of directors; and 
(2) The duty to prepare the benefit report required by § 4-36-401. 


History. Acts 2013, No. 1388, § 1. 


4-36-305. Right of action. 


(a) Except in a benefit enforcement proceeding, a person may not 
bring an action or assert a claim against a benefit corporation or its 
directors or officers with respect to: 

(1) Failure to pursue or create a general public benefit or a specific 
public benefit stated in its articles of incorporation; or 

(2) Violation of a duty or standard of conduct under this chapter. 

(b) A benefit corporation shall not be liable for monetary damages 
under this chapter for the failure of the benefit corporation to pursue a 
general public benefit or a specific public benefit. - 

(c) A benefit enforcement proceeding may begin and be maintained 
only: 
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(1) Directly by the benefit corporation; or 
(2) Derivatively by: 

(A) A shareholder; 

(B) A director; 

(C) Aperson or group of persons that owns beneficially or of record 
five percent (5%) or more of the equity interest in an entity of which 
the benefit corporation is a subsidiary at the time of the action or 
inaction complained of; or 

(D) Other persons as named in the articles of incorporation or 
bylaws of the benefit corporation. 


History. Acts 2013, No. 1388, § 1. 


SUBCHAPTER 4 — TRANSPARENCY 


SECTION. 
4-36-401. Annual reports. 


4-36-401. Annual reports. 


(a)(1) A benefit corporation shall prepare an annual benefit report 
and an annual franchise tax report under § 26-54-104. 
(2) An annual benefit report shall include: 

(A) A narrative description of: 

(i) The ways in which the benefit corporation pursued the general 
public benefit during the year and the extent to which the general 
public benefit was pursued; 

(ii) Both: 

(a) The ways in which the benefit corporation pursued a specific 
public benefit that the articles of incorporation state is the purpose of 
the benefit corporation to pursue; and 

(b) The extent to which that specific public benefit was pursued; 

(iii) Circumstances that have hindered the creation by the benefit 
corporation of a general public benefit or a specific public benefit; and 

(iv) The process and rationale for selecting or changing the third- 
party standard used to prepare the benefit report; 

(B)G) An assessment of the overall social and environmental 
performance of the benefit corporation against a third-party stan- 
dard: 

(a) Applied consistently with an application of that standard in 
earlier benefit reports; or 

(b) Accompanied by an explanation of the reasons for an inconsis- 
tent application. 

(ii) The assessment does not need to be performed, audited, or 
certified by a third-party standards provider; 

(C) The name of the benefit director and the benefit officer and the 
address to which correspondence to each of them may be directed; 

(D) The compensation paid by the benefit corporation during the 
year to each director for serving in the capacity of a director; 
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(EH) The statement of the benefit director described in § 4-36-302; 
and 
(F) A statement of the connection between the organization that 

established the third-party standard or its directors, officers, or a 

holder of five percent (5%) or more of the governance interests in the 

organization, and the benefit corporation or its directors, officers, or a 

holder of five percent (5%) or more of the outstanding shares of the 

benefit corporation, including a financial or governance relationship 
that may materially affect the credibility of the use of the third-party 
standard. 

(b) A benefit corporation shall send a benefit report to each share- 
holder annually: 

(1) Before the stated due date of an annual franchise tax under 
§ 26-54-104; or 

(2) When the benefit corporation delivers an annual financial report 
to its shareholders. 

(c)(1) A benefit corporation shall post all of its benefit reports on the 
public part of its Internet website. 

(2) The compensation paid to a director and a financial or proprietary 
informationist included in the benefit reports may be omitted from the 
benefit reports as posted. 

(d)(1) If a benefit corporation does not have a website, the benefit 
corporation shall provide a copy of its most recent benefit report, 
without charge, to a person who requests a copy. 

(2) The compensation paid to directors and the financial or propri- 
etary informationist included in the benefit report may be omitted from 
the copy of the benefit report provided. 

(e)(1) Concurrently with the delivery of the benefit report to share- 
holders under subsection (b) of this section, the benefit corporation shall 
deliver a copy of the benefit report to the Secretary of State for filing. 

(2) The compensation paid to directors and the financial or propri- 
etary informationist included in the benefit report may be omitted from 
the benefit report as delivered to the Secretary of State. 

(3) The Secretary of State shall charge a fee of seventy dollars 
($70.00) for filing a benefit report. 


History. Acts 2013, No. 1388, § 1. 
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[Reserved. | 
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franchise tax report, §4-36-401. 
Corporate purposes, §4-36-201. 
Defined terms, §4-36-103. 
Directors. 

Benefit director, §4-36-302. 

Standard of conduct, §4-36-301. 
Election of status, §4-36-105. 

Fees. 

Formation, §4-36-104. 
Formation, §4-36-104. 
Merger. 

Election of status, §4-36-105. 
Officers. 

Benefit officer, §4-36-304. 

Standard of conduct, §4-36-303. 
Personal liability. 

Directors, §4-36-301. 
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BENEFIT CORPORATIONS —Cont’d 
Personal liability —Cont’d 
Officers, §4-36-303. 
Purposes. 
Corporate purposes, §4-36-201. 
Reports. 
Annual benefit report and annual 
franchise tax report, §4-36-401. 
Benefit director, $4-36-302. 
Right of action, §4-36-305. 
Standard of conduct. 
Directors, §4-36-301. 
Officers, §4-36-303. 
Status. 
Election of status, §4-36-105. 
Termination of status, §4-36-106. 
Termination of status, §4-36-106. 
Title, §4-36-101. 
Transparency. 
Annual benefit report and annual 
franchise tax report, §4-36-401. 


BOND ISSUES. 
Refunding bonds. 
Water authorities, §4-35-306. 
Water authorities, §§4-35-301 to 
4-35-306. 


BONDS, SURETY. 
Certificates of deposit in lieu of 

bond, §4-25-102. 

Charitable organizations. 
Paid solicitor seeking charitable 
contributions, §4-28-407. 
Corporations. 
Corporate security. 

Issuance of certificates of deposit or 
securities in lieu of bond, 
§4-25-102. 

Paid solicitor, soliciting charitable 

contribution, §4-28-407. 

Solicitors. 
Paid solicitors soliciting charitable 
contributions, §4-28-407. 


BUSINESS ASSOCIATIONS. 

Corporations generally, $§4-27-101 to 
4-27-1706. 

Limited liability companies, 
§§4-32-101 to 4-32-1316. 

BUSINESS LICENSES. 


Arkansas business portal, §$4-27-1901 
to 4-27-1908. 


BUSINESS PORTAL OF STATE, 
§§4-27-1901 to 4-27-1908. 
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BUSINESS TRUSTS. 
Foreign business trusts, §$4-31-401 to 
4-31-406. 

Amendment of articles, declaration of 
trust or trust agreement, 
§4-31-402. 

Applicability of law, §4-31-403. 

Assumed business name, affidavit 
setting forth, §4-31-402. 

Certificate showing compliance with 
filing requirements, issuance, 
§4-31-402. 

Defined, §4-31-401. 

Discontinuing trust business, 
§4-31-404. 

Filing fees, §4-31-406. 

Filing requirements to do business in 
state, §4-31-402. 

Foreign corporations doing business in 
state. 

Applicability of law in effect with 
respect to, §4-31-403. 

Location of principal office, delivery to 
secretary of state, §4-31-402. 

Merger or consolidation, §4-31-405. 

Registered agent for service, named 
delivered to secretary of state, 
§4-31-402. 

Requirements to do business, 
§4-31-402. 

Service of process, irrevocable consent 
delivered to secretary of state, 
§4-31-402. 

Withdrawal from or discontinue doing 
trust business, §4-31-404. 
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CHARITABLE ORGANIZATIONS. 
Agreement by organization and 
commercial coventurer with 
attorney general, §4-28-408. 
Contributions. 
Regulation of solicitations generally, 
§§4-28-401 to 4-28-416. 
Corporations. 
Gifts authorized, §4-25-108. 
Insurance. 

Life insurance policy naming 
charitable institution, 
organization, etc., as beneficiary, 
§4-28-103. 

Nonprofit corporations generally 
(1987), §$4-28-201 to 4-28-225. 
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CHARITABLE ORGANIZATIONS 
—Cont’d 

Nonprofit corporations generally 
(1993), §§4-33-101 to 4-33-1707. 

Solicitation of contributions, 
§$4-28-401 to 4-28-416. 


CHARITABLE SOLICITATIONS, 
§$4-28-401 to 4-28-416. 

Action, suit, or proceeding against 
nonresident organization. 

Consent, service of process, §4-28-413. 

Annual financial reports and fiscal 
reports, $4-28-403. 

Attorney general. 

Charitable sales promotion. 
Agreement by organizations and 
commercial coventurer with 
attorney general, §4-28-408. 

. Nonresident organizations, service of 
process on attorney general, 
§4-28-413. 

Audit report. 

Certain organizations to include when 
submitting tax records, §4-28-403. 

Bond of paid solicitor, $4-28-407. 

Charitable sales promotion. 

Agreement by organization and 
commercial coventurer with 
attorney general, §4-28-408. 
Commercial coventurer. 
Charitable sales promotion on behalf 
of organization. 
Agreement with attorney general, 
§4-28-408. 

Confusingly similar names, 
organization using, §4-28-412. 

Consent to use of organization 
name. 

Paid solicitor to obtain prior to 
solicitation, §4-28-407. 

Contract between paid solicitor and 
charitable organization, 
§4-28-407. 

Contracts between charitable 
organization and fundraising 
counsel, §4-28-405. 

Copies of documents, requirements, 
§4-28-410. 

Deceptive trade practices act, 
§4-28-416. 

Definitions, §4-28-401. 

Disclosure of donor list and other 
records, §4-28-403. 

Disclosures required, §4-28-409. 

Disposition of fees collected by 
attorney general, §4-28-415. 

Document requirements, §4-28-410. 
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CHARITABLE SOLICITATIONS 
—Cont’d 
Donation of tickets for event. 

Paid solicitors, representations and 
records, §4-28-407. 

Donor list, disclosure, §4-28-403. 
Educational institutions. 
Exemption from registration and 
financial disclosure, §4-28-404. 
Exemptions from registration and 
financial disclosure 
requirements, §4-28-404. 
False or misleading statements on 
documents, §4-28-412. 
Financial transaction jeopardizing 
or interfering with 
organization’s purpose, §4-28-412. 
Full-time employees of charitable 
organization. 

Disclosure requirements not 

applicable, §4-28-409. 
Fundraising counsel. 

Contracts with charitable 
organization, §4-28-405. 

Registration fees, §4-28-406. 

Governmental organizations. 

Exemption from registration and 

financial disclosure, §4-28-404. 
Identity of person responsible for 
soliciting funds. 

Disclosure required prior to 
solicitation, §4-28-409. 

Inspection and examination of 
documents, §4-28-410. 

Misrepresentations during 
solicitation, §4-28-412. 

Nonresident organizations. 

Consent to suit, proceeding or action, 

service of process, §4-28-413. 
Ordinances enacted by city or 
incorporated town not 
prohibited, §4-28-414. 
Paid solicitor. 

Bond, §4-28-407. 

Consent by organization to use of 
name prior to solicitation, 
§$4-28-407. 

Contracts with charitable 
organization, §4-28-407. 

Defined, §4-28-401. 

Deposit of contribution receipt, time 
limit, §4-28-407. 

Donation of tickets to event, 
requirements for representation, 
§4-28-407. 

Financial report for campaign, 
§4-28-407. 
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CHARITABLE SOLICITATIONS 
—Cont’da 

Paid solicitor —Cont’d 

Recordkeeping requirements, 
§4-28-407. 
Registration, fees, §4-28-407. 

Percentage of funds raised being 
paid to solicitor. 

Disclosure upon request by solicited 
person, §4-28-409. 

Political candidates and 

organizations. 
Exemption from registration and 
financial disclosure, §4-28-404. 
Professional status of solicitor. 
Disclosure prior to solicitation, 
§4-28-409. 
Professional telemarketers. 
Defined, §4-28-401. 
Employment requirements, 
registration, §4-28-411. 

Prohibited acts, §4-28-412. 

Records, §4-28-403. 

Registration of charitable 
organizations. 

Prior to solicitation, §4-28-402. 

Registration of fundraising counsel, 
§4-28-406. 

Registration of paid solicitor, 
§4-28-407. 

Registration of professional 
telemarketers, §4-28-411. 

Religious organizations. 

Exemption from registration and 
financial disclosure, §4-28-404. 

Reports, §4-28-403. 

Representing association with 
another charitable organization 
without consent, $4-28-412. 

Retention of records, time period, 
§4-28-403. 

Retention of true and correct copies 
of documents, requirements, 
§4-28-409. 

Service of process on nonresident 
organization, $4-28-413. 

Tax or information returns. 

Annual filing, §4-28-403. 

Telemarketers. 

Professional telemarketer defined, 
§4-28-401. 

Registration of professional 
telemarketers, §4-28-411. 

Tickets donated for event. 

Paid solicitors, representations and 
records, §4-28-407. 


Unfair and deceptive act or practice. 


Violation constitutes, §4-28-416. 
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CHARITABLE SOLICITATIONS 
—Cont’d 

Use or display of organization name 
or emblem without consent, 
§4-28-412. 

Volunteers. 

Disclosure requirements not 
applicable, §4-28-409. 

Writing, documents required to be 

in writing, §4-28-410. 


CHEROKEES. 
Nonprofit corporations generally 
(1993), §$4-33-101 to 4-33-1707. 


CLAIMS. 
Corporations. 
Dissolution. 
Filing or barring claims, §4-26-1105. 
Nonprofit corporations (1993). 
Known claims against voluntary 
dissolved corporation, §4-33-1407. 
Unknown claims against voluntary 
dissolved corporation, §4-33-1408. 


CONFLICT OF LAWS. 
Foreign limited liability companies. 
Law governing, §4-32-1001. 
Limited liability companies. 
Foreign limited liability companies. 
Law governing, §4-32-1001. 
Governing law, §4-32-1314. 
Interstate application of chapter, 
§4-32-1307. 
Unincorporated nonprofit 
associations, §4-28-604. 
Relation to other laws, §4-28-603. 


CONFLICTS OF INTEREST. 
Corporations. 
Directors, §4-27-831. 
Nonprofit corporations. 
Loans to directors and officers. 
Prohibited, §4-28-220. 
Nonprofit corporations (1993). 
Directors, §4-33-831. 
Unincorporated nonprofit 
associations. 
Managers, §4-28-623. 


CONSENT. 
Nonprofit corporations. 
Corporation’s acceptance of consent, 
§4-28-224. 


CONSERVATORS. 
Elderly and individuals with 
disabilities. 
Limited liability companies. 
Powers as to incompetent member’s 
interest, §4-32-707. 
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CONTRACTS. 
Charitable organization with 
fundraising counsel, §4-28-405. 
Charitable organization with paid 
solicitor, §4-28-407. 
Corporations. 
Agency determinations. 
Effect of certain contractual 
provisions, §4-25-107. 
Dividends. 


Restrictions on dividends, §4-26-621. 


Stock and stockholders. 

Effect of restrictions on contracts, 
§4-26-610. 
Fundraising counsel. 

Contract with charitable organization, 
§4-28-405. 

Limited liability companies. 
_ Liability of members, managers, 
agents, etc., §4-32-304. 
Nonprofit corporations. 
Powers of corporations, §4-28-209. 
Nonprofit corporations (1993). 
Officers’ rights, §4-33-844. 
Paid solicitor. 

Contract with charitable organization 
when soliciting contributions, 
§4-28-407. 

Solicitors. 

Paid solicitors. 

Contract with charitable 
organization, soliciting 
contributions, §4-28-407. 


CONVERSION OF INSTITUTIONS. 
Limited liability companies, 
§§4-32-1201 to 4-32-1205. 


CONVEYANCES. 
Limited liability companies. 
Transfer of real property generally, 
§4-32-702. 
Nonprofit corporations. 
Powers of corporations, §4-28-209. 


COOPERATIVES. 
Accounts and accounting. 
Books and records. 
Inspection. 
Right of inspection, §4-30-113. 


Administration of chapter, §4-30-102. 


Articles of incorporation. 
Certified copy returned, §4-30-108. 
Contents, §4-30-108. 
Filing with secretary of state, 
§4-30-108. 
Associations. 
Organization, ownership control, etc., 
of other associations, §4-30-116. 
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COOPERATIVES —Cont’d 
Authority to pass bylaws, $4-30-109. 
Banks. 
Applicability of provisions, §4-30-202. 
Commissioner in charge of 
noncomplying banks, §4-30-206. 
Cumulative nature of subchapter, 
§4-30-203. 
Declaration as investment companies, 
§4-30-207. 
Definitions, §4-30-201. 
Future incorporation of cooperative 
banks. 
Prohibited, §4-30-204. 
No further incorporation of cooperative 
banks, §4-30-204. 
Noncomplying banks, §4-30-206. 
Termination of corporate existence, 
§4-30-205. 
Benefits. 
Extension of benefits to established 
cooperatives only, §4-30-104. 
Board of directors. 
Election, §4-30-110. 
Officers, §4-30-110. 
Removal, §4-30-110. 
Term, §4-30-110. 
Books and records. 
Inspections. 
Right of inspection, $4-30-113. 
Bylaws. 
Authority to pass, §4-30-109. 
Required provisions, §4-30-109. 
Construction and interpretation, 
§4-30-103. 
Banks. 
Applicability of subchapter, 
§4-30-202. 
Cumulative nature of subchapter, 
§4-30-203. 
Contents of articles of 
incorporation, §4-30-108. 
Cooperatives governed solely by act, 
§4-30-104. 
Corporate title, $4-30-106. 
Corporations. 
Organization, ownership control, etc., 
of other corporations, §4-30-116. 
Debts. 
Members not liable for debts of 
association, §4-30-117. 
Definitions, §4-30-101. 
Banks. 
Cooperative banks, §4-30-201. 
Federation of cooperative business 
enterprises. 
Authorized by chapter, §4-30-116. 
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COOPERATIVES —Cont’d 
Fees. 
Payment to secretary of state, 
§4-30-108. 
Forms. 
Prescription of forms by secretary of 
state, §4-30-115. 
Inspections. 
Accounts and accounting. 
Right of inspection of books and 
records, §4-30-113. 
Liability. 
Debts of association. 
Members not liable for debts, 
§4-30-117. 


Tort lability of cooperative, §4-30-118. 


Membership, §4-30-107. 
Names. 
Title. 
Corporate title, §4-30-106. 
Plan. 
Cooperative plan. 
Defined, §4-30-101. 
Purpose of chapter, §4-30-102. 
Purposes, §4-30-107. 
Receipts. 
Forms, §4-30-115. 
Reports. 
Annual reports required, §4-30-114. 
Requisites for doing business, 
§4-30-111. 
Secretary of state. 
Filing of articles of incorporation with 
secretary, $4-30-108. 
Forms. 


Prescription by secretary, §4-30-115. 


Performance of duties under act, 
§4-30-105. 

Stock and stockholders. 

Ownership of stock in other 
corporations or associations, 
§4-30-116. 

Payment for 20 percent of stock 
prerequisite for commencing 
business, §4-30-111. 

Subscription of stock in other 
cooperative associations, 
§4-30-116. 

Ten percent stock limit per person, 
§4-30-112. 

Voting by members, §4-30-112. 

Subchapter T of internal revenue 
code of 1986. 

Authorized distributions by 
cooperative organized within 
meaning, §4-33-1302. 

Subscription of stock in other 
cooperative associations, 
§4-30-116. 
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COOPERATIVES —Cont’d 
Termination of corporate existence, 
§4-30-205. 
Title. 
Corporate title, §4-30-106. 
Torts. 
Liability of cooperative for torts, 
§4-30-118. 
Transacting business. 
Requisites, §4-30-111. 


CORPORATE FRANCHISE TAX. 
Benefit corporations. 
Annual benefit report and annual 
franchise tax report, §4-36-401. 
Reports. 
Annual report for secretary of state, 
§4-27-1622. 


CORPORATIONS. 
Actions. 
Derivative actions, §§4-26-714, 
4-27-740. 
Stock and stockholders. 

Provisions relating to actions by 
shareholders, $4-26-714. 

Shareholders’ right to dissent does 
not impair other legal actions, 
§4-26-713. 

Amendments. 
Articles of incorporation, §§$4-26-301, 
4-26-302. 

Articles of amendment, $§4-26-304, 
4-27-1006. 

Authority to amend, §4-27-1001. 

Before issuance of shares, 
§4-27-1005. 

Board of directors, §4-27-1002. 

Board of directors and shareholders, 
§4-27-1003. 

Class voting, §§4-26-303, 4-27-1004. 

Effect of amendment, §4-27-1009. 

Filing of articles of amendment, 
§§4-26-305, 4-27-1006. 

Reorganization proceedings, 
§§4-26-307, 4-27-1008. 

Restatement of articles, §§4-26-306, 
4-27-1007. 

Bylaws. 

Board of directors or shareholders, 
§4-27-1020. 

Increasing quorum or voting 
requirement for directors, 
§4-27-1022. 

Increasing quorum or voting 
requirement for shareholders, 
§4-27-1021. 

Foreign corporations. 
Certificate of authority, §4-27-1504. 
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CORPORATIONS —Cont’d 
Appeals. 

Documents. 

Refusal to file document, §4-27-126. 

Secretary of state. 

Appeals from decisions, §§4-26-103, 
4-26-107. 

Arkansas business portal, §§4-27-1901 

to 4-27-1908. 

Articles of incorporation. 

Amendments, §§4-26-301, 4-26-302. 
Articles of amendment, §§4-26-304, 

4-27-1006. 

Authority to amend, §4-27-1001. 

Before issuance of shares, 
§4-27-1005. 

Board of directors, §4-27-1002. 

Board of directors and shareholders, 
§4-27-1003. 

_ Class voting, §§4-26-303, 4-27-1004. 
Effect of amendment, §4-27-1009. 
Filing of articles of amendment, 

§§4-26-305, 4-27-1006. 

Reorganization proceedings, 
§§4-26-307, 4-27-1008. 

Restatement of articles, §§4-26-306, 
4-27-1007. 

Certificate that corporate existence 
has terminated, §4-26-207. 

Contents, §§4-26-202, 4-27-202. 

Defined, §§4-26-102, 4-27-140. 

Disapproval. 

Appeal from secretary of state, 
§4-26-107. 

Filing. 

Effect, §4-27-203. 

When corporate existence begins, 
§4-27-203. 

Restatement, §§4-26-306, 4-27-1007. 

Stock and stockholders. 

Voting of shares. 

Greater voting requirements may 
be provided for in articles, 
§§4-26-709, 4-27-727. 

Assets. 

Liquidation. 

Jurisdiction of court to liquidate 
assets and business of 
corporation, §4-26-1108. 

Mortgage of corporate assets. 
Corporate borrowing, §4-26-901. 
Generally, §$4-26-901, 4-27-1201. 

Net assets. 

Defined, §4-26-102. 

Rights of dissenting shareholders upon 
sale or exchange of assets, 
§4-26-904. 

Definitions, §4-27-1301. 
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CORPORATIONS —Cont’d 
Assets —Cont’d 
Rights of dissenting shareholders upon 
sale or exchange of assets 
—Cont’d 
Demand of payment. 
Duty, §4-27-1323. 

Dissenters’ notice, §4-27-1322. 

Failure of corporation to take action, 
§4-27-1326. 

Judicial appraisal of shares, 
§4-27-1330. 

Court costs and counsel fees, 
§4-27-1331. 

Nominees and beneficial owners, 
§4-27-1308. 

Notice of dissenters’ rights, 
§4-27-1320. 

Notice of intent to demand payment, 
§4-27-1321. 

Payments to shareholders, 
§4-27-1325. 

After-acquired shares, §4-27-1327. 
Dissatisfaction with payment or 
offer, §4-27-1328. 
Right of dissent, §4-27-1302. 
Uncertificated shares, §4-27-1324. 
Sale of assets in regular course of 
business, §§4-26-902, 4-27-1201. 
Sale or lease other than in regular 
course of business, §§4-26-903, 
4-27-1202. 
Valuation, §4-26-616. 
Authorization of dissolution, 

§4-26-1101. 

Bankruptcy and insolvency. 
Definition of insolvent, §4-26-102. 
Benefit corporations, §§4-36-101 to 

4-36-401. 

Benevolent corporations. 

Fees of secretary of state, §4-28-102. 
Bonds, surety. 

Corporate security. 

Issuance of certificates of deposit or 
securities in lieu of bond, 
§4-25-102. 

Business corporation act. 
Amendments. 

Reservation of power to amend, 
§4-27-102. 

Applicability of chapter, §4-26-103. 

Citation of chapter, §$4-26-101, 
4-27-101. 

Repeals. 

Reservation of power to repeal, 
§4-27-102. 

Short title of chapter, §§4-26-101, 
4-27-101. 
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CORPORATIONS —Cont’d 
Bylaws. 

Adoption, §§4-26-809, 4-27-206. 

Amendments. 

Board of directors or shareholders, 
§4-27-1020. 

Increasing quorum or voting 
requirement for directors, 
§4-27-1022. 

Increasing quorum or voting 
requirement for shareholders, 
§4-27-1021. 

Emergency bylaws, §$4-26-810, 

4-27-207. 
Certificates. 

Dissolution, §4-26-1102. 

Existence, §4-27-128. 

Change of state of incorporation, 

§4-25-109. 

Charities. 

Gifts authorized, §4-25-103. 
Citation of act, §§4-26-101, 4-27-101. 
Class actions. 

Derivative actions by shareholders, 

§§4-26-714, 4-27-740. 
Commencement of business. 
Requirements, §4-26-206. 
When corporate existence begins, 
§4-27-203. 
Conflicts of interest. 

Directors, §4-27-831. 
Construction and interpretation. 

Applicability of chapter, §4-26-103. 

Existing domestic corporations, 
§4-27-1701. 

Qualified foreign corporations, 
§4-27-1702. 

Savings provisions, §4-27-1703. 
Effective date of act, §4-27-1706. 
Fairs and associations of public 

nature, §4-28-101. 

Severability of chapter, §4-27-1704. 
Contracts. 

Agency determinations. 

Effect of certain contractual 
provisions, §4-25-107. 

Dividends. 


Restrictions on dividends, §4-26-621. 


Stock and stockholders. 
Effect of restrictions on contracts, 
§4-26-610. 

Contributions. 

Authorized, §4-25-103. 
Conversion. 

Action on plan of conversion, 

§§4-26-1008, 4-27-1108. 
Approval, §§4-26-10038, 4-27-1103. 
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CORPORATIONS —Cont’d 
Conversion —Cont’d 
Articles of conversion, §§4-26-1004, 
4-27-1104. 
Definitions, §4-27-1101. 
Effect, §§4-26-1005, 4-27-1105. 
Filings required, §§4-26-1004, 
4-27-1104. 
Generally, §§4-26-1002, 4-27-1102. 
Plan of conversion, §§4-26-1002, 
4-27-1102. 
When effective, §4-26-1005. 
Cooperative associations. 
General provisions, §§4-30-101 to 
4-30-118. 
Counties. 
Eligibility for corporation to receive 
county grant, §4-25-108. 
County clerk. 
Fees, §4-26-1208. 
Defenses. 
Ultra vires, §4-26-205. 
Definitions, §$4-26-102, 4-27-140. 
Preemptive rights, §4-26-711. 
Surplus, net profits and valuation of 
assets, §4-26-616. 
Dental corporations, §$4-29-401 to 
4-29-411. 
Derivative actions. 
Shareholder actions, §§4-26-714, 
4-27-740. 
Directors. 
Action with or without meeting, 
§§4-26-807, 4-27-821. 
Board of directors. 
Executive committee, §4-26-808. 
Meetings, §$4-26-805, 4-27-820. 
Action with or without meeting, 
§§4-26-807, 4-27-821. 
Required, §§4-26-801, 4-27-801. 
Bylaws. 
Adoption, §$§4-26-809, 4-27-206. 
Alteration, amendment or repeal, 
§4-26-809. 
Emergency bylaws, §§4-26-810, 
4-27-207. 
Classifications, §4-27-804. 
Committees, §4-27-825. 
Compensation, §4-27-811. 
Conflicts of interest, §4-27-831. 
Distributions. 
Liability for unlawful distributions, 
§4-27-833. 
Dividends. 
General powers of board, §4-26-617. 
Liability of directors, §4-26-811. 
Share dividends. 
Authority, §$4-26-618, 4-27-623. 
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CORPORATIONS —Cont’d 
Directors —Cont’d 

Duties. 

Generally, §4-27-801. 

Election, §§$4-26-802, 4-27-803. 
Classes of shareholders, §4-27-804. 
Voting for directors, §4-27-728. 

Cumulative voting, §4-27-728. 

Executive committee, §4-26-808. 


Filling vacancies, §§4-26-803, 4-27-810. 


Indemnification. 
Authorization, §§4-26-814, 4-27-850. 
Liability of directors in certain cases, 
§4-26-811. 
Loans, §4-27-832. 
Meetings. 
Action with or without meeting, 
§$4-26-807, 4-27-821. 
Notice, §§4-26-805, 4-27-822. 
Waiver, §4-27-823. 

Place, §§4-26-805, 4-27-820. 

Quorum, §§4-26-806, 4-27-824. 
Notice. 

Waiver, §4-26-105. 

Number, §§4-26-802, 4-27-803. 
Officers and agents. 

Removal, §§4-26-813, 4-27-843. 
Qualifications, §$4-26-801, 4-27-802. 
Quorum, §§4-26-806, 4-27-824. 
Removal, §4-26-804. 

Judicial proceedings, $4-27-809. 

Shareholders, §4-27-808. 
Resignation, §4-27-807. 

Standards of conduct. 

Conflicts of interest, §4-27-831. 

Generally, §4-27-830. 

Loans to directors, §4-27-832. 
Terms of directors, §$4-26-802, 

4-27-8038, 4-27-805. 

Staggered terms, §4-27-806. 
Vacancies, §§4-26-803, 4-27-810. 
Voting, §§4-26-801, 4-27-824. 

Dissolution. 
Administrative dissolution, 
§$4-33-1420, 4-33-1421. 

Effect, §4-27-1421. 

Grounds, §4-27-1420. 

Procedure, §4-27-1421. 

Reinstatement following dissolution, 

§4-27-1422. 
Appeal from denial of 
reinstatement, §4-27-1423. 
Articles of dissolution, §4-27-1403. 
Authorization, §4-26-1101. 
Certificates, §4-26-1102. 
Claims. 
Filing or barring claims, §4-26-1105. 
Known claims, §4-27-1406. 
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CORPORATIONS —Cont’d 
Dissolution —Cont’d 
Claims —Cont’d 
Unknown claims, §4-27-1407. 

Corporate action and remedies after 
dissolution, §4-26-1104. 

Deposit with state treasurer of amount 
due certain creditors or 
shareholders, §§4-26-1109, 
4-27-1440. 

Directors and shareholders, 
§4-27-1402. 

Effect, §4-27-1405. 

Incorporators or initial directors, 
§4-27-1401. 

Involuntary dissolution, §4-26-1107. 

Judicial dissolution, §$4-33-1430 to 
4-33-1433. 

Custodianship, §4-27-1432. 
Decree, §4-27-1433. 
Grounds, §4-27-1430. 
Procedure, §4-27-1431. 
Receivership, §4-27-1432. 

Notice to creditors, §4-26-1105. 

Procedure after dissolution, 
§4-26-1103. 

Revocation, §4-27-1404. 

Distributions. 
Directors. 
Liability for unlawful distributions, 
§4-27-833. 
Shareholders, §4-27-640. 
Dividends. 
Accrued preferential dividends. 
Defined, §4-26-102. 

Contractual restriction on dividends, 
§4-26-621. 

Directors. 

General powers of board, §4-26-617. 
Liability of directors, §4-26-811. 
Share dividends. 

Authority, §§4-26-618, 4-27-623. 

Fairs and associations of public 
nature. 

Prohibited, §4-28-101. 

Share dividends, §§4-26-618, 4-27-6238. 

Source, §4-26-619. 

Surplus. 

Source of dividends, §4-26-619. 
Documents. 

Effective time and date, §4-27-123. 

Filing, §§4-26-1201, 4-27-120. 

Appeal from refusal to file, 
§4-27-126. 

Correcting filed document, 
§4-27-124. 

Duty of secretary of state, §4-27-125. 

Evidentiary effect of copy, §4-27-127. 
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CORPORATIONS —Cont’d 
Documents —Cont’d 
Forms, §4-27-121. 
Signing of false documents. 
Penalties, §4-27-129. 
Education. 
Gifts authorized, §4-25-103. 
Emergency bylaws, §§4-26-810, 
4-27-207. 
Emergency powers, §4-27-303. 
Employees. 
Indemnification. 


Authorization, §§4-26-814, 4-27-850. 


Evidence. 
Certificates of secretary of state to be 
received in evidence, §4-26-106. 
Documents. 
Evidentiary effect of copy of filed 
document, §4-27-127. 
Executive committee, §4-26-808. 
Expenses. 
Stock and stockholders. 
Organization, reorganization and 
financing, §4-26-606. 
Fairs and associations of public 
nature. 
Construction and interpretation, 
§4-28-101. 
Dividends. 
Prohibited, §4-28-101. 
Formation, §4-28-101. 
Incorporation, §4-28-101. 
Stock and stockholders, §4-28-101. 
Fees. 
County clerk, §4-26-1203. 
Mutual corporations, §$4-26-1203, 
4-26-1204. 
Secretary of state. 
Business corporations, §§4-26-1202, 
4-27-122, 4-27-1705. 
Nonprofit organizations, $§4-28-102, 
4-28-223. 
Fictitious names. 
Notice to registrant regarding use, 
§4-27-406. 
Use, §§4-26-405, 4-27-404. 
Formation. 
Articles of incorporation. 
Amendments, §§4-26-301, 4-26-302. 
Articles of amendment, 
§§4-26-304, 4-27-1006. 
Authority to amend, §4-27-1001. 
Before issuance of shares, 
§4-27-1005. 
Board of directors, §4-27-1002. 
Board of directors and 
shareholders, §4-27-1003. 
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CORPORATIONS —Cont’d 
Formation —Cont’d 
Articles of incorporation —Cont’d 
Amendments —Cont’d 
Class voting, §$4-26-303, 
4-27-1004. 
Effect of amendment, §4-27-1009. 
Filing of articles of amendment, 
§§4-26-305, 4-27-1007. 
Reorganization proceedings, 
§§4-26-307, 4-27-1008. 
Certificate that corporate existence 
has terminated, §4-26-207. 
Contents, §§4-26-202, 4-27-202. 
Restatement, §§4-26-306, 4-27-1007. 
Certificate of existence, §4-27-128. 
Certificate that corporate existence 
has terminated, §4-26-207. 
Fairs and associations of public 
nature, §4-28-101. 
Incorporators. 
Qualifications, §$4-26-201, 4-27-201. 
Organization meeting of incorporators, 
§§4-26-203, 4-27-205. 
Requirements before commencing 
business, §4-26-206. 
Forms. 
Documents, §4-27-121. 
General powers, §§4-26-204, 4-27-304. 
Gifts. 
Authorized, §4-25-103. 
Grandfather clause. 
Preexisting corporation authorized to 
do business, §4-25-106. 
Habilitative services corporations, 
§§4-34-102 to 4-34-107. 
Incorporation. 
Change of state of incorporation, 
§4-25-109. 
Fairs and associations of public 
nature, §4-28-101. 
Incorporators. 
Organizational meeting, §§4-26-203, 
4-27-205. 
Qualifications, §§4-26-201, 4-27-201. 
Indemnification. 
Officers, directors, employees and 
agents. 
Requirements as to, §§4-26-814, 
4-27-850. 
Injunctions. 
Names. 
Use of unlawful name, §$4-26-406, 
4-27-405. 
Insolvent corporations. 
Defined, §4-26-102. 
Investment companies. 
Stock and stockholders. 
Annual meeting, §4-27-701. 
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Investment companies —Cont’d 

Stock and stockholders —Cont’d 

Authorized shares, §4-27-601. 

Distributions to shareholders, 
§4-27-640. 

Involuntary dissolution, §$4-26-1107. 
Joint tenants and tenants in 
common. 

Stock certificates. 

Authority to hold in joint tenancy, 
§4-25-105. 

Judicial dissolution, §$4-33-1430 to 

4-33-1433. 

Jurisdiction. 

Liquidation. 

Jurisdiction of court to liquidate 
assets and business of 
corporation, §4-26-1108. 

Jurisdiction of court to supervise 
liquidation, §4-26-1106. 

Liability. 

Directors, §4-26-811. 

Unlawful distributions, §4-27-833. 

Preincorporation transactions, 
§4-27-204. 

Stock and stockholders. 

Subscribers and shareholders, 
§§4-26-716, 4-27-622. 

Limited liability companies 

generally, §§4-32-101 to 4-32-1316. 

Liquidation. 

Deposit with state treasurer of amount 
due certain creditors or 
shareholders, §§4-26-1109, 
4-27-1440. 

Distributions in partial liquidation, 
§4-26-620. 

Contractual restriction, §4-26-621. 

Jurisdiction of court to liquidate assets 
and business of corporation, 
§4-26-1108. 

Jurisdiction of court to supervise 
liquidation, §4-26-1106. 

Literature. 

Religious literary benevolent, etc., 
corporations. 

Fees of secretary of state, §4-28-102. 

Loans. 

Directors. 

Loans to directors, $4-27-832. 

Medical corporations, §$4-29-301 to 

4-29-3183. 

Meetings. 

Books and records. 

Keeping of minutes, books and 
records, §§4-26-715, 4-27-1601. 
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CORPORATIONS —Cont’d 
Meetings —Cont’d 
Directors. 
Action with or without meeting, 
§4-26-807. 
Place and notice, §§4-26-805, 
4-27-820, 4-27-822. 
Waiver of notice, §4-27-823. 
Quorum, §§4-26-806, 4-27-824. 
Organization meeting of incorporators, 
§§4-26-208, 4-27-205. 


Merger. 
Approval of plan, §§4-26-1007, 
4-27-1107. 
Articles of merger, §§4-26-1009, 
4-27-1109. 


Definitions, §§4-26-1001, 4-27-1101. 
Effect, §$4-26-1010, 4-27-1110. 
Filings required, §§4-26-1009, 
4-27-1109. 
Foreign organizations, §4-26-1010. 
Generally, §$4-26-1006, 4-27-1106. 
Plan, §§4-26-1006, 4-27-1106. 
Action on plan, §§4-26-1007, 
4-27-1107. 
Rights of dissenting shareholders in 
mergers or consolidations. 
Definitions, §4-27-1301. 
Demand of payment. 

Duty to demand, §4-27-1323. 
Dissenters’ notice, §4-27-1322. 
Failure of corporation to take action, 

§4-27-1326. 
Generally, §4-26-1011. 
Judicial appraisal of shares, 
§4-27-1330. 
Costs and fees, §4-27-1331. 
Nominees and beneficial owners, 
§4-27-1308. 
Notice of dissenters’ rights, 
§4-27-1320. 
Notice of intent to demand payment, 
§4-27-1321. 
Payments to shareholders, 
§4-27-1325. 
After-acquired shares, §4-27-1327. 
Dissatisfaction with payment or 
offer, §4-27-1328. 
Right of dissent, §4-27-1302. 
Uncertificated shares, §4-27-1324. 
Subsidiary merger by parent, 
§$4-26-1008, 4-27-1108. 
Supplemental nature of provisions, 
§§4-26-1012, 4-27-1111. 
Mutual corporations. 
Fees, §4-26-1204. 
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CORPORATIONS —Cont’d 
Names. 
Corporate name. 
Domestic corporations, §§4-26-401, 
4-27-401. 
Foreign corporations, §§4-26-401, 
4-27-401, 4-27-1506. 
Fictitious names. 
Notice to registrant regarding use, 
§4-27-406. 
Use, §§$4-26-405, 4-27-404. 
Injunction against use of unlawful 
name, §$4-26-406, 4-27-405. 


Registered name, §§4-26-403, 4-27-4083. 


Notice to registrant regarding use, 
§4-27-406. 

Renewal, §§4-26-404, 4-27-403. 

Reserved name, §§4-26-402, 4-27-402. 
Net profits. 
Defined, §4-26-616. 
Notice. 
Directors. 
Meetings, §$4-26-805, 4-27-822. 
Waiver, §4-27-823. 
Dissolution. 
Creditors to be notified, §4-26-1105. 
Forms, §4-27-141. 
Stock and stockholders. 
Meetings, $$4-26-703, 4-27-705. 
Waiver, §4-27-706. 
Waiver of notice, §4-26-105. 
Officers and agents. 
Authority, §4-26-812. 
Contractual provisions. 

Effect of certain provisions upon 
determination of agency, 
§4-25-107. 

Determination of agency. 
Effect of certain contract provisions, 
$4-25-107. 
Duties of officers. 
Generally, §4-27-841. 
Foreign corporations. 
Service of process. 
Secretary of state as agent for 
service, §4-27-205. 
Indemnification. 
Authorization, §§4-26-814, 4-27-850. 
Removal, §§4-26-813, 4-27-843. 
Effect on contract rights, §4-27-844. 


Required officers, §§4-26-812, 4-27-840. 


Resignation, §§4-25-101, 4-27-843. 
Standards of conduct. 
Officers, §4-27-842. 
Penalties. 
Documents. 
Signing of false documents, 
§4-27-129. 
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Personal property. 
Defense of ultra vires, §4-26-205. 
Powers. 
Emergency powers, §4-27-303. 
Generally, §§4-26-204, 4-27-302. 
Right of corporation to acquire and 
dispose of shares, §$4-26-611, 
4-27-6381. 
Preemptive rights. 
Defined, §4-26-711. 
Shares without preemptive rights. 

Corporate powers and limitations, 

§4-26-712. 
Preexisting corporations. 
Authorization to do business in state, 
§4-25-106. 
Principal place of business. 
Defined, §4-26-102. 
Professional corporations, §§4-29-201 
to 4-29-213. 
Purposes, §4-27-301. 
Real property. 
Defense of ultra vires, §4-26-205. 
Records. 
Effective time and date of documents, 
§4-27-123. 
Fees, §4-27-122. 
Filing of corporate documents, 
§§4-26-1201, 4-27-120. 

Appeal from refusal to file, 
§4-27-126. 

Correcting filed document, 
§4-27-124. 

Duty of secretary of state, §4-27-125. 

Evidentiary effect of copy, §4-27-127. 

Forms, §4-27-121. 
Inspections. 

Court-ordered inspection, 
§4-27-1604. 

Stock and stockholders. 

Scope of inspection rights, 
§4-27-1603. 
Keeping. 
Requirements generally, §§4-26-715, 
4-27-1601. 
Maintenance, §4-27-1601. 
Signing of false documents. 
Penalties, §4-27-129. 
Stock and stockholders. 

Closing of transfer books and fixing 
record date, §§4-26-702, 
4-27-707. 

Inspection, §4-27-1602. 

Redemption. 
Stock and stockholders. 

Cancellation of redeemable shares 
by redemption or purchase, 
§4-26-614. 
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CORPORATIONS —Cont’d 
Redemption —Cont’d 
Stock and stockholders —Cont’d 
Reduction of stated capital in 
certain cases, §4-26-615. 
Restriction on redemption or 
purchase of redeemable shares, 
§4-26-618. 
Registered agent. 
Resignation, §4-25-101. 
Registered name, §§4-26-403, 4-27-403. 
Notice to registrant regarding use, 
§4-27-406. 
Renewal, §§4-26-404, 4-27-403. 
Rehabilitative services corporations, 
§§4-34-101 to 4-34-107. 
Religious corporations. 
Fees of secretary of state, §4-28-102. 
Remedies. 
Dissolution. 
Corporate action and remedies after 
dissolution, §4-26-1104. 
Removal of directors, §4-26-804. 
Judicial proceedings, §4-27-809. 
Shareholders, §4-27-808. 
Removal of officers, §§4-26-813, 
4-27-8438. 
Effect on contract rights, §4-27-844. 
Renewal of registered name, 
§§4-26-404, 4-27-4038. 
Reorganization. 
Articles of incorporation. 
Amendment, §§4-26-307, 4-27-1008. 
Reports. 
Franchise tax report. 
Annual report to secretary of state, 
§4-27-1622. 
Stock and stockholders. 
Financial statements for 
shareholders, §4-27-1620. 
Other reports to shareholders, 
§4-27-1621. 
Reserved name, §§4-26-402, 4-27-402. 
Notice to registrant regarding use, 
§4-27-406. 
Resignation of agents, $4-25-101. 
Restatement of articles of 
incorporation, §$4-26-306, 
4-27-1007. 
Rural fire protection corporations, 
§§4-34-103 to 4-34-107. 
Savings clause. 
Preexisting corporations authorized to 
do business, §4-25-106. 
Secretary of state. 
Appeals from secretary of state, 
§4-26-107. 
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CORPORATIONS —Cont’d 
Secretary of state —Cont’d 
Certificates of secretary of state to be 
received in evidence, §4-26-106. 
Duties. 
Generally, §4-27-130. 
Fees. 
Business corporations, §§4-26-1202, 
4-27-122, 4-27-1705. 
Nonprofit organizations, §§4-28-102, 
4-28-223. 
Filing of documents. 
Duties, §4-27-125. 
Powers, §4-26-104. 
Generally, §4-27-130. 
Religious, literary, benevolent, etc., 
corporations. 
Fees of secretary of state, §4-28-102. 
Service of process. 

Foreign corporations. 

Registered agents, §4-27-1510. 
Required, §4-27-1510. 

Registered agents. 

Foreign corporations, §4-27-1510. 
Share exchange, §§4-27-1801 to 
4-27-1804. 

Approval of plan, §4-27-1802. 

Articles of exchange, §4-27-1803. 

Authorized, §4-27-1801. 

Effect, §4-27-1804. 

Plan of exchange, §4-27-1801. 
Action on plan, §4-27-1802. 

Rights of dissenting shareholders in 

share exchanges, §4-27-1301. 
Right of dissent, §4-27-1302. 
Short title, §$4-26-101, 4-27-101. 
Signatures. 
Stock and stockholders. 
Certificates representing shares. 
Signed certificates, §§4-26-608, 
4-27-625. 
Stated capital. 

Stock and stockholders. 
Determination, §4-26-607. 
Purchase by corporation of own 

shares out of stated capital, 
§§4-26-611, 4-27-631. 
Reduction of stated capital, 
§4-26-615. 
Stock and stockholders. 
Actions. 
Provisions relating to actions by 
shareholders, §4-26-714. 
Shareholders’ right to dissent. 
Effect upon legal actions, 
§4-26-713. 
Single and multiple voting groups, 
§4-27-726. 
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CORPORATIONS —Cont’d 
Stock and stockholders —Cont’d 
Actions —Cont’d 

Without a meeting, §$4-26-710, 

4-27-704. 
Amendments. 

Class voting, §§$4-26-3038, 4-27-1004. 
Applicability of act, §4-26-707. 
Articles of incorporation. 

Voting of shares. 

Greater voting requirements may 
be provided for in articles, 
§§4-26-709, 4-27-727. 

Assets. 

Rights of dissenting shareholders 
upon sale or exchange of assets, 
§4-26-904. 

Definitions, §4-27-1301. 

Demand of payment. 

Duty to demand, §4-27-1323. 
Dissenters’ notice, §4-27-1322. 
Failure of corporation to take 

action, §4-27-1326. 

Judicial appraisal of shares, 
§4-27-1330. 

Costs and fees, §4-27-1331. 
Nominees and beneficial owners, 

§4-27-1303. 

Notice of dissenters’ rights, 
§4-27-1320. 

Notice of intent to demand 
payment, §4-27-1321. 

Payments to shareholders, 
84-27-1325. 

After-acquired shares, 

§4-27-1327. 
Dissatisfaction with payment or 
offer, §4-27-1328. 

Right of dissent, §4-27-1302. 

Uncertificated shares, §4-27-1324. 

Valuation of assets, §4-26-616. 
Authorized shares, §§4-26-601, 

4-27-601. 

Defined, §4-26-102. 

Cancellation of shares. 

Redeemable shares, §4-26-614. 

Treasury shares, §§4-26-612, 
4-27-140. 

Certificates representing shares 

generally, §$4-26-608, 4-27-625. 

Class voting of stock. 

Generally, §4-26-707. 

Two-thirds majority of those present 
or represented required, 
§4-26-707. 

Amendment of certificates to show 
compliance with two-thirds 
majority requirement, 
§4-26-707. 
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Stock and stockholders —Cont’d 
Closing of transfer books, §§4-26-702, 
4-27-707. 
Consent to corporate action, §4-26-708. 
Consideration for shares, §§4-26-604, 
4-27-621. 
Contracts. 

Effect of restrictions upon contracts, 
§4-26-610. 

Conversions or exchanges of shares. 

Consideration, §4-26-604. 

Creation. 

Authorized, §§$4-26-601, 4-27-601. 

Defense of ultra vires, §§4-26-205, 
4-27-304. 

Derivative proceedings, §$4-26-714, 
4-27-740. 

Determination of amount of stated 
capital, §4-26-607. 

Dissent. 

Shareholders’ right to dissent does 
not impair other legal actions, 
§4-26-718. 

Distributions to shareholders, 
§4-27-640. 
Dividends. 
Accrued preferential dividends. 
Defined, §4-26-102. 

Contractual restriction on dividends, 
§4-26-621. 

Directors. 

Authority, §4-26-617. 
Liability of directors, §4-26-811. 

Fairs and associations of public 
nature. 

Prohibition on dividends, 
§4-28-101. 
Share dividends. 
Directors. 
Authority, §§4-26-618, 4-27-623. 
Source, §4-26-619. 
Expenses. 

Organization, reorganization and 
financing, §4-26-606. 

Fairs and associations of public 
nature, §4-28-101. 
Financing. 

Expenses, §4-26-606. 

Fixing record date, §§$4-26-702, 
4-27-707. 
Fractional shares, §4-27-604. 

Issuance, §§$4-26-609, 4-27-604. 

Investment companies. 

Annual meeting, §4-27-701. 

Authorized shares, §4-27-601. 

Distributions to shareholders, 
§4-27-640. 
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CORPORATIONS —Cont’d CORPORATIONS —Cont’d 
Stock and stockholders —Cont’d Stock and stockholders —Cont’d 
Issuance. Meetings of shareholders —Cont’d 


Authorized, §§4-26-601, 4-27-601. 

Consideration, §4-27-621. 

Expenses, §4-27-628. 

Fractional shares or scrip, 
§§4-26-609, 4-27-604. 

Preferred or special classes in series, 
§§4-26-602, 4-27-602. 

Issued shares, §4-27-603. 


Joint tenants and tenants in common. 


Certificates, §4-25-105. 
Liability. 
Shareholders, §§4-26-716, 4-27-622. 
Subscribers, §4-26-716. 
Liquidation. 
Distributions in partial liquidation, 
§4-26-620. 
Contractual restrictions, 
§4-26-621. 
Meetings of shareholders, §§4-26-701, 
4-27-701. 
Action by shareholders without 
meeting, §§4-26-710, 4-27-704. 
Action by single and multiple voting 
groups, §4-27-726. 
Adjournment, §4-26-705. 
Class voting of stock, §4-26-707. 
Closing of transfer books and fixing 
record date, §§4-26-702, 
4-27-707. 
Court-ordered meetings, §4-27-703. 
Directors. 
Removal of directors, §4-27-808. 
Meeting to remove, §4-26-804. 
Notice, §4-26-703. 
Waiver, §4-27-706. 
Proxies, §4-27-722. 
Quorum, §4-26-705. 
Quorum for voting groups, 
§4-27-725. 
Record of meeting, §§4-26-715, 
4-27-1601. 
Special meetings, §$4-26-701, 
4-27-702. 
Voting list, §§4-26-704, 4-27-7290. 
Voting of shares, §§4-26-708, 
4-27-721. 
Acceptance of votes by 
corporation, §4-27-724. 
Action by single and multiple 
voting groups, §4-27-726. 
Agreements, §4-27-731. 
Greater voting requirements. 
Articles of incorporation may 
require, §§4-26-709, 
4-27-7277. 


Voting of shares —Cont’d 

Proxies, §4-27-722. 

Quorum for voting groups, 
§4-27-725. 

Requirements for voting groups, 
§4-27-725. 

Shares held by nominees, 
§4-27-723. 

Trusts, §4-27-730. 

Voting for directors, §4-27-728. 

Voting trusts, §§4-26-706, 4-27-730. 
Merger. 

Rights of dissenting shareholders in 
mergers or consolidations, 
§4-26-1007. 

Definitions, §4-27-1301. 
Demand of payment. 

Duty to demand, §4-27-1323. 
Dissenters’ notice, §4-27-1322. 
Failure of corporation to take 

action, §4-27-1326. 
Judicial appraisal of shares, 
§4-27-1330. 
Costs and fees, §4-27-1331. 
Nominees and beneficial owners, 
§4-27-1303. 
Notice of dissenters’ rights, 
§4-27-1320. 
Notice of intent to demand 
payment, §4-27-1321. 
Payments to shareholders, 
§4-27-1325. 
After-acquired shares, 
§4-27-1327. 
Dissatisfaction with payment or 
offer, §4-27-1328. 
Right of dissent, §4-27-1302. 
Uncertificated shares, §4-27-1324. 
Method of payment for shares, 
§4-26-605. 
Non-par stock. 

Allocation to surplus in sales, 
§4-26-607. 

Consideration, §4-26-604. 

Notice. 

Shareholders’ meetings, §§4-26-703, 

4-27-705. 
Waiver, §4-27-706. 

Waiver of notice, §4-26-105. 
Number of shareholders, §4-27-142. 
Options. 

Share options, §4-27-624. 
Organization. 

Expenses, §4-26-606. 

Outstanding shares, §4-27-603. 
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CORPORATIONS —Cont’d 
Stock and stockholders —Cont’d 


CORPORATIONS —Cont’d 
Stock and stockholders —Cont’d 


Par value. 

Consideration for shares, §4-26-604. 

Payment for shares, §4-26-605. 

No shares issued until full amount 
paid, §4-26-605. 

Preemptive rights, §$4-26-711, 
4-27-6380. 

Corporate powers and restrictions as 
to shares not having preemptive 
rights, §4-26-712. 

Preferred or special classes. 

Approved preferential dividends. 

Defined, §4-26-102. 

Authorized shares generally, 
§$4-26-602, 4-27-602. 

Profits. 

Net profits. 

Determination, §4-26-616. 

Purchase by corporation of own 
shares. 

Authorization and procedure, 
§§4-26-611, 4-27-631. 

Records. 

Inspection by shareholders, 
§4-27-1602. 

Scope of inspection rights, 
§4-27-1603. 

Redemption. 

Cancellation of redeemable shares 
by redemption or purchase, 
§4-26-614. 

Restriction on redemption or 
purchase of redeemable shares, 
§4-26-613. 

Reduction of stated capital in certain 
cases, §4-26-615. 

Reorganization. 

Expenses, §4-26-606. 

Reports. 

Financial statements for 
shareholders, §4-27-1620. 

Other reports to shareholders, 
§4-27-1621. 

Restrictions upon transfer of shares, 
§§4-26-610, 4-27-627. 

Right of corporation to acquire and 
dispose of its own shares, 
§§4-26-611, 4-27-631. 

Rights. 

Shareholders’ preemptive rights, 
§§4-26-711, 4-27-6380. 

Scrip, §4-27-604. 

Shareholders. 

Defined, §4-27-142. 

Share options, §4-27-624. 


Shares and shareholders. 
Defined, §4-26-102. 
Shares without certificates, §4-27-626. 
Signatures. 
Certificates representing shares. 
Signed certificates, §$4-26-608, 
4-27-625. 
Stated capital. 
Determination, §4-26-607. 
Purchase by corporation of own 
shares out of stated capital, 
§4-26-611. 
Reduction of stated capital, 
§4-26-615. 
Subscriber. 
Defined, §§4-26-102, 4-27-140. 
Subscriptions, §4-26-603. 
Preincorporation, §4-27-620. 
Surplus. 
Capital surplus. 
Composition, §4-26-616. 
Determination, §4-26-607. 
Dividends. 
Source of dividends, §4-26-619. 
Purchase by corporation of own 
shares out of capital surplus, 
§4-26-611. 
Earned surplus. 
Composition, §4-26-616. 
Determination, §$4-26-607. 
Dividends. 
Source of dividends, §4-26-619. 
Purchase by corporation of own 
shares out of earned surplus, 
§4-26-611. 
Transfer books. 
Closing, §§4-26-702, 4-27-707. 
Transfer of shares. 
Restrictions upon, §§4-26-610, 
4-27-627. 
Treasury shares. 
Cancellation, §4-26-612. 
Consideration, §4-26-604. 
Defined, §4-26-102. 
Voting list, §§4-26-704, 4-27-720. 
Voting of shares, §$4-26-708, 4-27-721. 
Action by single and multiple voting 
groups, §4-27-726. 
Agreements, §4-27-731. 
Greater voting requirements. 
Articles of incorporation may 
provide for greater voting 
requirements, §§4-26-709, 
4-27-727. 
Requirements for voting groups, 
§4-27-725. 
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CORPORATIONS —Cont’d 
Stock and stockholders —Cont’d 

Voting of shares —Cont’d 

Trusts, §4-27-730. 

Voting for directors, §4-27-728. 

Cumulative voting, §4-27-728. 

Voting trusts, §§$4-26-706, 4-27-730. 

Subscriptions. 

Definitions, §4-26-102. 

Liability of subscribers and 
shareholders, §4-26-716. 

Stock and stockholders. 

Preincorporation subscriptions, 
§4-27-620. 

Subscriptions for shares, §4-26-603. 

Subsidiaries. 

Merger of subsidiary by parent, 
§$4-26-1008, 4-26-1009, 4-27-1104, 
4-27-1108. 

Surplus. 

Capital surplus. 

Composition, §4-26-616. 

Determination, §4-26-607. 

Dividends. 

Source of dividends, §4-26-619. 

Purchase by corporation of own 
shares out of capital surplus, 
§4-26-611. 

Defined, §§4-26-102, 4-26-616. 

Dividends. 

Source of dividends, §4-26-619. 

Earned surplus. 

Composition, §4-26-616. 

Determination, §4-26-607. 

Dividends. 

Source of dividends, §4-26-619. 

Purchase by corporation of own 
shares out of earned surplus, 
§4-26-611. 

Tax pass throughs. 

Small business entity tax pass 
throughs. 

Limited liability companies 
generally, §$4-32-101 to 
4-32-1316. 

Treasury shares. 
Cancellation, §4-26-612. 
Consideration, §4-26-604. 
Defined, §4-26-102. 
Ultra vires. 

Defense, §§4-26-205, 4-27-304. 
Waiver. 

Notice, §4-26-105. 
Warning orders. 

Dissolution. 

Involuntary dissolution, §4-26-1107. 
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COSTS. 
Unincorporated nonprofit 
associations. 
Actions involving association. 
Reimbursement or payment of 


expenses, fees and costs, 
§4-28-627. 


COUNTIES. 
Corporations. 
Eligibility for corporation to receive 
county grant, §4-25-108. 


COUNTY CLERKS. 
Corporations. 
Fees, §4-26-1203. 


CUSTODIANS. 
Nonprofit corporations (1993). 
Judicial dissolution, §4-33-1432. 


D 


DEBTOR AND CREDITORS. 
Nonprofit corporations (1993). 
Action by creditor against member, 
§4-33-614. 


DEBTS. 
Cooperative associations. 
Members not liable for debts of 
associations, §4-30-117. 


DECEDENTSY’ ESTATES. 
Limited liability company member’s 
interest. 
Power of estate of deceased member, 
§4-32-707. 


DEFENSES. 
Corporations. 
Ultra vires, §§4-26-205, 4-27-304. 


DEFINED TERMS. 

Accrued preferential dividends. 
Business corporations, §4-26-102. 
Approved by (or approval by) the 

members. 
Nonprofit corporations, §4-33-140. 
Articles. 
Water authorities, §4-35-103. 
Articles of incorporation. 
Business corporations, §§4-26-102, 
4-27-140. 
Nonprofit corporations, §4-33-140. 
Articles of organization. 
Limited liability companies, §4-32-102. 
Authorized shares. 
Business corporations, §$4-26-102, 
4-27-140. 
Beneficial owner. 
Dental corporations, §4-29-402. 
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DEFINED TERMS —Cont’d 
Beneficial owner —Cont’d 

Medical corporations, §4-29-302. 

Professional corporations, §4-29-202. 
Beneficial shareholder. 

Business corporations. 

Dissenters’ rights, §4-27-1301. 
Benefit corporations, §4-36-103. 
Benefit director. 

Benefit corporations, §4-36-103. 
Benefit enforcement proceeding. 
Benefit corporations, §4-36-103. 
Benefit officer. 
Benefit corporations, §4-36-103. 
Board of directors. 
Nonprofit corporations, §4-33-140. 
Nonprofit organizations, §4-28-202. 
Bonds. 
Water authorities, §4-35-103. 
Business. 
Arkansas business portal, §4-27-1903. 
Business trust. 
Foreign business trusts, filing 
requirements, §4-31-401. 
Bylaws. 
Nonprofit corporations, §4-33-140. 
Capital surplus. 
Business corporations, §4-26-616. 
Charitable organization. 
Solicitation of charitable contributions, 
§4-28-401. 
Charitable purpose. 
Solicitation of charitable contributions, 
§4-28-401. 
Charitable sales promotion. 
Solicitation of charitable contributions, 
§4-28-401. 
Class. 
Nonprofit corporations, §4-33-140. 
Commercial coventurer. 
Solicitation of charitable contributions, 
§4-28-401. 
Conspicuous. 
Business corporations, §4-27-140. 
Constituent corporation. 
Corporate mergers, §§4-26-1001, 
4-27-1101. 
Constituent limited liability 
company, $4-32-1201. 
Constituent organization. 
Corporate mergers, §$4-26-1001, 
4-27-1101. 
Limited liability companies, 
§4-32-1201. 
Unincorporated nonprofit associations, 
mergers, §4-28-630. 
Contribution. 
Solicitation of charitable contributions, 
§4-28-401. 
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DEFINED TERMS —Cont’d 
Converted organization. 
Corporate mergers, §§4-26-1001, 
4-27-1101. 
Limited liability companies, 
§4-32-1201. 
Converting corporation. 
Corporate mergers, §§4-26-1001, 
4-27-1101. 
Converting limited liability 
company, §4-32-1201. 
Converting organization. 
Corporate mergers, §§4-26-1001, 
4-27-1101. 
Limited liability companies, 
§4-32-1201. 
Cooperative bank. 
Cooperative associations, §4-30-201. 
Cooperative plan. 
Cooperative associations, §4-30-101. 
Corporation. 
Business corporations, §$4-26-102, 
4-27-140. 
Dissenters’ rights, §4-27-1301. 
Limited liability companies, §4-32-102. 
Nonprofit corporations, §4-33-140. 
Indemnification, §4-33-850. 
Nonprofit organizations, §4-28-202. 
County. 

Business corporations. 

Filing of corporate documents, 
§4-26-1201. 

Court. 

Limited liability companies, §4-32-102. 
Delegates. 

Nonprofit corporations, §4-33-140. 
Deliver. 

Business corporations, §4-27-140. 

Nonprofit corporations, §4-33-140. 
Designated director. 

Nonprofit corporations, §4-33-140. 
Dissenter. 

Business corporations, §4-27-1301. 
Distribution. 

Business corporations, §4-27-140. 

Nonprofit corporations, §4-33-140. 
Domestic corporation. 

Business corporations, §§4-26-102, 

4-27-140. 

Nonprofit corporations, §4-33-140. 

Domestic limited liability company, 
§4-32-102. 

Earned surplus. 

Business corporations, §4-26-616. 
Employee. 

Business corporations, §4-27-140. 

Nonprofit corporations, §4-33-140. 
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DEFINED TERMS —Cont’d 
Entity. 
Business corporations, §4-27-140. 
Nonprofit corporations, §4-33-140. 
Established practices. 
Unincorporated nonprofit associations, 
§4-28-602. 
Event of dissociation. 
Limited liability companies, §4-32-102. 
Expenses. 
Nonprofit corporations. 
Indemnification, §4-33-850. 
Fair value. 
Business corporations. 
Dissenters’ rights, §4-27-1301. 
File. 
Nonprofit corporations, §4-33-140. 
Foreign bank or trust company with 
fiduciary powers. 
Foreign investors, §4-31-302. 
Foreign corporation. 
Business corporations, §§4-26-102, 
4-27-140. 
Nonprofit corporations, §4-33-140. 
Nonprofit organizations, §4-28-202. 
Foreign limited liability company, 
§4-32-102. 
Foreign medical corporation. 
Medical corporations, §4-29-302. 
Fund raising council. 
Solicitation of charitable contributions, 
§4-28-401. 
General public benefit. 
Benefit corporations, §4-36-103. 
Governing principles. 
Unincorporated nonprofit associations, 
§4-28-602. 
Governing statute. 
Corporate mergers, §$4-26-1001, 
4-27-1101. 
Limited liability companies, 
§4-32-1201. 
Governmental subdivision. 
Business corporations, §4-27-140. 
Nonprofit corporations, §4-33-140. 
Gross revenue. 
Solicitation of charitable contributions, 
§4-28-401. 
In a record. 
Corporate mergers, $§4-26-1001, 
4-27-1101. 
Limited liability companies, 
§4-32-1201. 
Includes. 
Business corporations, §4-27-140. 
Nonprofit corporations, §4-33-140. 
Indenture. 
Water authorities, §4-35-103. 
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DEFINED TERMS —Cont’d 
Independent. 

Benefit corporations, §4-36-103. 
Individual. 

Business corporations, §4-27-140. 

Nonprofit corporations, §4-33-140. 
Insolvent. 

Business corporations, §4-26-102. 
Interest. 

Business corporations. 

Dissenters’ rights, §4-27-1301. 
Interest in the limited liability 
company. 

Limited liability companies, §4-32-102. 
Investment company. 

Business corporations, §4-27-140. 
Liability. 

Nonprofit corporations. 

Indemnification, §4-33-850. 
Limited liability company, $4-32-102. 
Limited liability company interest, 

§4-32-102. 

Limited partnership. 

Limited liability companies, §$4-32-102. 
Manager. 

Limited liability companies, §4-32-102. 

Unincorporated nonprofit associations, 

§4-28-602. 
Means. 

Business corporations, §4-27-140. 

Nonprofit corporations, §4-33-140. 
Member. 

Limited liability companies, §4-32-102. 

Nonprofit corporations, §$4-33-140. 

Unincorporated nonprofit associations, 

§4-28-602. 
Membership. 
Nonprofit corporations, §4-33-140. 
Solicitation of charitable contributions, 
§4-28-401. 
Minimum status vote. 

Benefit corporations, §4-36-103. 
Mutual benefit corporation. 

Nonprofit corporations, §4-33-140. 

Net assets. 

Business corporations, §$4-26-102. 
Nonprofit organization, §4-28-104. 
Nonsurviving organization. 

Unincorporated nonprofit associations, 

mergers, §4-28-630. 
Not-for-profit corporation. 

Nonprofit organizations, §4-28-202. 
Official capacity. 

Nonprofit corporations. 

Indemnification, §4-33-850. 
Operating agreement. 

Limited liability companies, §4-32-102. 
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DEFINED TERMS —Cont’d 
Organization. 
Corporate mergers, §§4-26-1001, 
4-27-1101. 
Limited liability companies, 
§4-32-1201. 
Unincorporated nonprofit associations, 
mergers, §4-28-630. 
Organizational documents. 
Corporate mergers, §$4-26-1001, 
4-27-1101. 
Limited liability companies, 
§4-32-1201. 
Paid solicitor. 
Solicitation of charitable contributions, 
§4-28-401. 
Parent organization. 
Solicitation of charitable contributions, 
§4-28-401. 
Participating shares. 
Business corporations. 
Merger, §$4-26-1007, 4-27-1107. 
Party. 
Nonprofit corporations. 
Indemnification, §4-33-850. 
Person. 
Business corporations, §4-27-140. 
Limited liability companies, $4-32-102. 
Nonprofit corporations, §4-33-140. 
Solicitation of charitable contributions, 
§4-28-401. 
Unincorporated nonprofit associations, 
§4-28-602. 
Preemptive rights. 
Business corporations, §4-26-711. 
Principal office. 
Business corporations, §4-27-140. 
Nonprofit corporations, §4-33-140. 
Principal place of business. 
Business corporations, §4-26-102. 
Proceeding. 
Business corporations, §4-27-140. 
Nonprofit corporations, §4-33-140. 
Indemnification, §4-33-850. 
Professional service. 
Dental corporations, §4-29-402. 
Limited liability companies, §4-32-102. 
Medical corporations, §4-29-302. 
Professional corporations, §4-29-202. 
Professional telemarketer. 
Solicitation of charitable contributions, 
§4-28-401. 
Project. 
Water authorities, §4-35-103. 
Public benefit corporation. 
Nonprofit corporations, §4-33-140. 
Public funds. 
Nonprofit organizations, §4-28-103. 
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Qualified corporation. 
Water authorities, §4-35-103. 
Record. 
Unincorporated nonprofit associations, 
§4-28-602. 
Record date. 
Business corporations, §4-27-140. 
Nonprofit corporations, §4-33-140. 
Record shareholder. 
Business corporations. 
Dissenters’ rights, §4-27-1301. 
Religious corporation. 
Nonprofit corporations, §4-33-140. 
Retained earnings. 
Business corporations, §4-26-616. 
Secretary. 
Business corporations, §4-27-140. 
Nonprofit corporations, §4-33-140. 
Shareholder. 
Business corporations, §§4-26-102, 
4-27-140. 
Dental corporations, §4-29-402. 
Dissenters’ rights, §4-27-1301. 
Medical corporations, §$4-29-302. 
Professional corporations, §4-29-202. 
Shares. 
Business corporations, §§4-26-102, 
4-27-140. 
Solicitation. 
Solicitation of charitable contributions, 
§4-28-401. 
Specific public benefit. 
Benefit corporations, §4-36-103. 
State. 
Business corporations, §4-27-140. 
Limited liability companies, §4-32-102. 
Nonprofit corporations, §4-33-140. 
Unincorporated nonprofit associations, 
§4-28-602. 
State business license. 
Arkansas business portal, §4-27-1903. 
Stated capital. 
Business corporations, §4-26-102. 
State financial assistance. 
Nonprofit organizations, §4-28-104. 
Statement of authority. 
Unincorporated nonprofit associations, 
§4-28-607. 
Subscriber. 
Business corporations, §§$4-26-102, 
4-27-140. 
Subsidiary. 
Benefit corporations, §4-36-103. 
Surplus. 
Business corporations, §4-26-102. 
Surviving organization. 
Corporate mergers, §§4-26-1001, 
4-27-1101. 
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DEFINED TERMS —Cont’d 
Surviving organization —Cont’d 

Limited liability companies, 

§4-32-1201. 
Unincorporated nonprofit associations, 
mergers, §$4-28-630. 

Third-party standard. 

Benefit corporations, §4-36-103. 
Treasury shares. 

Business corporations, §4-26-102. 
Unincorporated nonprofit 

association, §4-28-602. 

United States. 

Business corporations, §4-27-140. 

Nonprofit corporations, §4-33-140. 
Vote. 

Nonprofit corporations, §4-33-140. 
Voting group. 

Business corporations, §4-27-140. 
Voting power. 

Nonprofit corporations, §4-33-140. 
Voting rights. 

Business corporations, §4-26-711. 
Voting shares. 

Business corporations. 

Merger, §§4-26-1007, 4-27-1107. 

Wages. 

Arkansas business portal, §4-27-1903. 
Wastewater project. 

Water authorities, §4-35-103. 
Wastewater treatment plant. 

Water authorities, §4-35-103. 
Water authority, §4-35-103. 
Water users. 

Water authorities, §4-35-103. 
Wholesale dealer and distributor. 

Beer and light wine, §4-29-409. 


DENTAL CORPORATIONS. 
Amendments. 

Certificate of registration, §4-29-409. 
Appeals. 

Suspension or revocation of certificate 

of registration, §4-29-411. 
Notice of appeal, §4-29-411. 
Applicability of business 
corporation act, §4-29-403. 

Assignments. 

Certificate of registration, §4-29-409. 
Business corporation act. 

Applicability, §4-29-403. 
Certificate of registration. 

Amendment, §4-29-409. 

Application, §4-29-409. 

Assignment, §4-29-409. 

Fees, §4-29-409. 

Issuance, §4-29-409. 

Posting, §4-29-409. 
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DENTAL CORPORATIONS —Cont’d 
Certificate of registration —Cont’d 
Required, §4-29-409. 
Suspension or revocation, §4-29-410. 
Appeals, §4-29-411. 
Notice, §4-29-411. 

Hearing, §4-29-410. 

Notice, §4-29-410. 

Citation of act, §4-29-401. 
Construction and interpretation. 

Business corporation act. 

Applicability of provisions, 
§4-29-403. 

Dentist-patient unaltered, §4-29-404. 

Conversion to business 
corporations, $4-29-204. 

Corporate name, §4-29-406. 
Definitions, §4-29-402. 
Dentist-patient relationship. 

Effect of act upon applicable law, 

§4-29-404. 

Directors. 

License requirements, §4-29-407. 
Employees. 

License requirements, §4-29-408. 
Fees. 

Annual renewal, §4-29-409. 

Certificate of registration, §4-29-409. 

Annual renewal, §4-29-409. 

Formation of corporation. 
Procedure, §4-29-405. 
Hearings. 
Suspension or revocation of certificate 
of registration, §4-29-410. 
Licenses. 
Employees, §4-29-408. 
Officers, directors and shareholders, 
§4-29-407. 
Limited liability companies. 
Medical or dental limited liability 
companies, §4-32-1401. 
Names. 
Corporate name, §4-29-406. 
Notice. 
Suspension or revocation of certificate 
of registration, §4-29-410. 
Appeals, §4-29-411. 
Officers. 
License requirements, §4-29-407. 
Offices. 
Change of location. 

Amendment of certificate, §4-29-409. 
Posting certificate, §4-29-409. 
Purposes of corporations, §4-29-405. 
Shareholders. 

Deceased or disqualified shareholders, 
§4-29-411. 
License requirements, §$4-29-407. 
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DENTAL CORPORATIONS —Cont’d 
Shareholders —Cont’d 
Shares of deceased or disqualified 
shareholders, §$4-29-411. 
Title of act, §4-29-401. 


DENTAL OR MEDICAL LIMITED 
LIABILITY COMPANIES, 
§4-32-1401. 


DERIVATIVE ACTIONS. 
Shareholder actions, §4-26-714. 


DISSOLUTION. 
Administrative dissolution of 
corporations. 
Effect, §4-33-1421. 
Grounds, §4-33-1420. 
Procedure, §4-33-1421. 
Reinstatement following, §4-33-1422. 
Judicial dissolution of corporations. 
Custodianship, §4-33-1432. 
Decree of dissolution, §4-33-1433. 
Grounds, §4-33-1430. 
Procedure, §4-33-1431. 
Receivership, $4-33-14382. 
Limited liability company, §§4-32-901 
to 4-32-908. 
Unincorporated nonprofit 
associations, §4-28-628. 


DONATIONS. 
Charitable contributions, §§4-28-401 
to 4-28-416. 


K 


ELEEMOSYNARY INSTITUTIONS. 

Nonprofit corporations (1987), 
§§4-28-201 to 4-28-225. 

Nonprofit corporations (1993), 
§§4-33-101 to 4-33-1707. 


EMINENT DOMAIN. 
Water authorities, §4-35-210. 


ENVIRONMENTAL PROTECTION. 
Benefit corporations, §§4-36-101 to 
4-36-401. 


EVIDENCE. 
Corporations. 
Certificates of secretary of state to be 
received in evidence, §4-26-106. 
Documents. 
Evidentiary effect of copy of filed 
document, §4-27-127. 
Limited liability companies. 
Admissions or representations of 
members and managers, 
§4-32-302. 
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EVIDENCE —Cont’d 
Limited liability companies —Cont’d 
Certificates of existence, §4-32-1311. 
Copies of filed documents, §4-32-1310. 
Legality of organization and formation 
of company. 
Articles of organization, §4-32-206. 
Nonprofit corporations (1993). 
Conditions precedent to incorporation, 
§4-33-203. 
Copy of filed document, §4-33-127. 


EXECUTORS AND 
ADMINISTRATORS. 
Limited liability companies. 
Company engaged in practice of law 
acting as, §4-32-307. 
Powers as to deceased member’s 
interest, §4-32-707. 


F 


FAIRS. 
Agricultural and mechanical fair 
associations. 
Corporations. 
Provisions applicable to, §4-28-101. 


FEES. 
Benefit corporations. 
Formation, §4-36-104. 
Cooperative associations. 
Payment to secretary of state, 
§4-30-108. 
Corporations. 
County clerk, §4-26-1203. 
Mutual corporations, §4-26-1204. 
Secretary of state. 
Business corporations, §$4-26-1202, 
4-27-122, 4-27-1705. 
Nonprofit organizations, §§4-28-102, 
4-28-223. 
Dental corporations. 
Certificate of registration, §4-29-409. 
Annual renewal, §4-29-409. 
Foreign business trusts, filing fees, 
§4-31-406. 
Fundraising counsel, registration, 
§4-28-406. 
Limited liability companies. 
Filing, service and copying fees, 
§4-32-1301. 
Nonprofit corporations. 
Members, §4-28-210. 
Payment to secretary of state, 
§4-28-223. 
Nonprofit corporations (1993). 
Filing, service and copying fees, 
§4-33-122. 
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FEES —Cont’d 
Nonprofit corporations (1993) 
—Cont’d 
Member’s liability, §4-33-613. 


FICTITIOUS NAMES. 

Limited liability company 
conducting business under, 
§4-32-108. 


FIDUCIARIES. 
Banks. 

Foreign bank or trust company. 
Appointment authorized, §4-31-303. 
Defined, §4-31-302. 

Legislative intent, §4-31-301. 
Foreign investment companies. 
Activities as fiduciary, §4-31-202. 
Service as fiduciary. 
Appointment authorized, §4-31-303. 
Defined, §4-31-302. 
Legislative intent, §4-31-301. 
Limited liability companies. 
Companies engaged in practice of law 
acting as fiduciary, §4-32-307. 
Members, managers, etc., engaged in 
practice of law acting in fiduciary 
capacity on behalf of company, 
§4-32-307. 
Unincorporated nonprofit 
associations. 
Duties of managers, §4-28-623. 


FINES. 
Corporations. 
Foreign corporations. 
Certificate of authority, transacting 
business without, §4-33-1502. 
Foreign corporations. 
Certificate of authority, transacting 
business without, §4-33-1502. 
Insurance. 
Foreign insurance companies. 
Certificate of authority, transacting 
business without, §4-27-1502. 


FOREIGN BUSINESS TRUSTS, 
§§4-31-401 to 4-31-406. 

Amendment of articles, declaration 
of trust or trust agreement, 
§4-31-402. 

Applicability of law, §4-31-403. 

Assumed business name, affidavit 
setting forth, §4-31-402. 

Certificate showing compliance with 
filing requirements, issuance, 
§4-31-402. 

Defined, §4-31-401. 

Discontinuing trust business, 
§4-31-404. 
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FOREIGN BUSINESS TRUSTS 
—Cont’d 

Filing fees, §4-31-406. 

Filing requirements to do business 
in state, §4-31-402. 

Foreign corporations doing business 
in state. 

Applicability of law in effect with 
respect to, §4-31-403. 

Location of principal office, delivery 
to secretary of state, $4-31-402. 

Merger or consolidation, §4-31-405. 

Registered agent for service, named 
delivered to secretary of state, 
§4-31-402. 

Requirements to do business, 
§4-31-402. 

Service of process, irrevocable 
consent delivered to secretary of 
state, §4-31-402. 

Withdrawal from or discontinue 
doing trust business, §4-31-404. 


FOREIGN CORPORATIONS. 
Change of jurisdiction of 
incorporation to this state, 

§4-25-109. 

Insurance companies, §§4-27-1501 to 

4-27-1532. 

Nonprofit corporations, §$4-28-202, 

4-28-221. 

Nonprofit corporations (1993). 
Applicability of provisions to qualified 
foreign corporations, §4-33-1702. 
Authority to transact business, 
§4-33-1502. 

Consequences of transacting 
business without authority, 
§4-33-1502. 

Certificate of existence, §4-33-128. 
Certificate of withdrawal. 

Form to be used, §4-33-121. 
Certificates of authority. 

Amended certificates, §4-33-1504. 

Application, §4-33-1503. 

Effect, §4-33-1505. 

Revocation. 

Appeal from, §4-33-1532. 
Effect, §4-33-1531. 
Grounds, §4-33-1530. 
Procedure, §$4-33-1531. 
Form to be used, §4-33-121. 
Merger with foreign corporations, 
§4-33-1106. 
Name of corporation, §4-33-1506. 
Registered agent, §4-33-1507. 
Change, §4-33-1508. 
Resignation, §4-33-1509. 
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FOREIGN CORPORATIONS —Cont’d 
Nonprofit corporations (1993) 
—Cont’d 
Registered office, §4-33-1507. 
Change, §4-33-1508. 
Service on foreign corporation, 
§4-33-1510. 
Transaction of business, §4-33-1502. 
Withdrawal, §4-33-1520. 


FOREIGN INVESTOR COMPANIES. 
Actions, §4-31-204. 
Activities permitted. 
Activities as fiduciary, trustee or agent 
of trust, §4-31-202. 
Generally, §4-31-201. 
Construction and interpretation. 
Extent of benefits and application of 
subchapter, §4-31-203. 
Fiduciaries. 
Activities as fiduciary, §4-31-202. 
Service as fiduciary. 
Appointment authorized, §4-31-303. 
Legislative intent, §4-31-301. 
Parties. 
Capacity to sue and be sued, 
§4-31-204. 
Permitted activities. 
Activities as fiduciary, trustee or agent 
of trust, §4-31-202. 
Generally, §4-31-201. 
Service of process, §4-31-204. 
Taxation, §4-31-205. 
Trusts and trustees. 
Activities as trustee or agent of trust, 
§4-31-202. 
Venue. 
Actions against companies, §4-31-204. 


FOREIGN LIMITED LIABILITY 
COMPANIES, §§4-32-1001 to 
4-32-1008. 


FORMS. 
Cooperative associations. 
Prescription of forms by secretary of 
state, §4-30-115. 
Corporations. 
Documents, §4-27-121. 


FRAUD. 
Limited liability companies. 

Notice or knowledge to member or 
manager charged to company, 
§4-32-303. 

FREEDOM OF INFORMATION. 
Charitable donor lists, court order 


required for disclosure, 
§4-28-403. 
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FREEDOM OF INFORMATION 
—Cont’d 
Water authorities. 
Meetings and records subject to act, 
§4-35-107. 


FULL FAITH AND CREDIT. 
Limited liability companies. 
Transacting business outside of state, 
§4-32-1315. 


FUNDRAISERS. 

Solicitation of charitable 
contributions, §§4-28-401 to 
4-28-416. 


FUNDRAISING COUNSEL. 
Contracts with charitable 
organization, §4-28-405. 
Defined, §4-28-401. 
Registration, fees, §4-28-406. 


G 


GENERAL ASSEMBLY. 
Nonprofit corporations (1993). 
Reservation of power to amend or 
repeal chapter, §4-33-102. 


GIFTS. 
Charitable contributions, §§4-28-401 
to 4-28-416. 
Corporations. 
Authorized, §4-25-103. 
Nonprofit corporations (1993). 
Merger, §4-33-1107. 
Solicitation of charitable 
contributions, §§4-28-401 to 
4-28-416. 


GUARDIAN AND WARD. 
Limited liability companies. 
Company engaged in practice of law 
acting as, §4-32-307. 
Powers as to incompetent member’s 
interest, §4-32-707. 


H 


HABILITATIVE SERVICES 
CORPORATIONS, §§4-34-102 to 
4-34-107. 

Conversion of nonprofit corporation 
into corporation authorized by 
chapter, §4-34-105. 

Creation authorized, public body 
and body corporate and politic, 
purposes, §4-34-102. 

Filing for incorporation, §4-34-104. 
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HABILITATIVE SERVICES 
CORPORATIONS —Cont’d 
Nonprofit corporation act of 1993. 
Corporation authorized by chapter 

subject to, §4-34-106. 
Perpetual succession, §4-34-106. 
Property taxes, obligation to pay, 

§4-34-107. 


HEARINGS. 
Dental corporations. 
Suspension or revocation of certificate 
of registration, §4-29-410. 
Medical corporations. 
Suspension or revocation of 
registration certificates, §4-29-310. 


I 


IMMUNITY. 
Cooperative associations. 
Debts of association. 
Members not liable for debts, 
§4-30-117. 
Tort liability of cooperative, §4-30-118. 
Corporations. 
Directors, §4-26-811. 
Unlawful distributions, §4-27-833. 
Preincorporation transactions, 
§4-27-204. 
Stock and stockholders. 
Subscribers and shareholders, 
§§4-26-716, 4-27-622. 
Medical corporations. 
Physician-patient relationship 
unaltered, §4-29-304. 
Professional corporations. 
Limitations on professional liability. 
Persons associated with professional 
corporations, §4-29-101. 
Professional relationships unaltered by 
provisions, §4-29-205. 


INCOME TAX. 
Limited liability companies. 
Tax status, §4-32-1313. 


INCOMPETENCY. 
Limited liability company member’s 
interest. 
Powers of estate as to incompetent 
member’s interest, §4-32-707. 


INDEMNIFICATION. 
Corporations. 
Officers, directors, employees and 
agents. 
Requirements as to, §§4-26-814, 
4-2.7-850. 
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INDEMNIFICATION —Cont’d 
Limited liability company members 
or managers, §4-32-404. 
Nonprofit corporations (1993). 
Advance for expenses, §4-33-853. 
Applicability of provisions, §4-33-858. 
Authority to indemnify, §4-33-851. 
Court-ordered indemnification, 
§4-33-854. 
Definitions, $4-33-850. 
Determination and authorization, 
§4-33-855. 
Insurance, §4-33-857. 
Mandatory indemnification, §4-33-852. 
Officers, employees and agents, 
§4-33-856. 
Unincorporated nonprofit 
associations. 
Members and managers, §4-28-627. 


INDIGENT PERSONS. 
Benefit corporations, §§4-36-101 to 
4-36-401. 


INFRINGEMENT. 
Trademarks. 
Use of corporate, fictitious, or assumed 
names, §4-27-406. 


INJUNCTIONS. 
Corporations. 
Foreign corporations. 
Certificate of authority, transacting 
business without, §4-33-1502. 
Names. 
Use of unlawful name, §§4-26-406, 
4-27-405. 
Foreign corporations. 
Certificate of authority, transacting 
business without, §4-33-1502. 
Insurance. 
Foreign insurance companies. 
Certificate of authority, transacting 
business without, §4-27-1502. 


INSPECTIONS. 
Cooperative associations. 
Accounts and accounting. 
Right of inspection of books and 
records, §4-30-113. 


INSURANCE. 

Benevolent institutions, 
organizations, etc., life 
insurance policy naming as 
beneficiary, §4-28-103. 

Charities. 

Life insurance policy naming 
charitable institution, 
organization, etc., as beneficiary, 
§4-28-103. 
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INSURANCE —Cont’d 
Nonprofit corporations. 

Indemnification of director, etc., 
§4-33-857. 

Key-man life insurance. 

Use of public funds to purchase 
prohibited, §4-28-103. 

Life insurance naming religious, 
educational, etc., institution, 
organization, etc., as beneficiary, 
§4-28-103. 

Religion. 

Life insurance policy naming religious 
institution, organization, etc., as 
beneficiary, §4-28-103. 

Unincorporated nonprofit 
associations. 

Liability insurance for members or 
managers, §4-28-627. 


INSURANCE COMPANIES. 
Foreign insurance companies. 

Applicability of chapter. 

Qualified foreign corporations, 
§4-27-1702. 

Certificate of authority. 
Amendments, §4-27-1504. 
Application. 

Contents, §4-27-1503. 
Consequences of transacting 

business without, §4-27-1502. 

Effect, §4-27-1505. 
Penalties. 

Transacting business without 

authority, §4-27-1502. 

Required, §4-27-1501. 
Revocation. 

Appeal, §4-27-1532. 

Effect, §4-27-1531. 

Grounds, §4-27-1530. 

Procedure, §4-27-1531. 

Certificate of withdrawal, §4-27-1520. 

Name, §$4-26-401, 4-27-1506. 

Transaction of business. 
Activities excluded, §4-27-1501. 

Withdrawal, §4-27-1520. 


INTERPLEADER AND 
INTERVENTION. 
Nonprofit corporations. 
Judicial intervention into affairs of 
corporations, §4-33-160. 


INTERSTATE COMMERCE. 
Limited liability companies. 
Foreign limited liability companies. 
Transactions not constituting 
transacting business, 


§4-32-1008. 
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INVESTMENTS. 
Companies. 
Stock and stockholders. 
Annual meeting, §4-27-701. 
Authorized shares, §4-27-601. 
Distributions to shareholders, 
§4-27-640. 
Stock and stockholders. 
Companies. 
Annual meeting, §4-27-701. 
Authorized shares, §4-27-601. 
Distributions to shareholders, 
§4-27-640. 


JOB CREATION. 
Benefit corporations, §§4-36-101 to 
4-36-401. 


JOINT TENANTS AND TENANTS IN 
COMMON. 
Stock and stockholders. 
Ownership as joint tenants and not 
tenants in common. 
Authority to hold certificates in joint 
tenancy, §4-25-105. 


JUDGMENT CREDITORS. 
Limited liability companies. 
Rights of judgment creditors, 
§4-32-705. 


JUDGMENTS AND DECREES. 
Nonprofit corporations. 
Judicial dissolution, §4-33-1433. 
Unincorporated nonprofit 
associations. 
Judgment or order against association, 
§4-28-610. 


JURISDICTION. 
Corporations. 
Liquidation. 

Jurisdiction of court to liquidate 
assets and business of 
corporation, §4-26-1108. 

Jurisdiction of court to supervise 
liquidation, §4-26-1106. 


L 


LICENSES AND PERMITS. 
Business licenses. 
Arkansas business portal, §§4-27-1901 
to 4-27-1908. 
Dental corporations. 
Employees, §4-29-408. 
Officers, directors and shareholders, 
§4-29-407. 
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LICENSES AND PERMITS —Cont’d 
Medical corporations. 
Employees, §4-29-308. 
Officers, directors and shareholders 
required to be licensed, §4-29-307. 
Professional corporations. 
Employees, §4-29-209. 
Officers, directors and shareholders, 
§4-29-208. 


LIFE INSURANCE. 

Benevolent institution, organization, 
etc., named as beneficiary, 
§4-28-1038. 

Charitable institution, organization, 
etc., named as beneficiary, 
§4-28-103. 

Educational institution, 
organization, etc., named as 
beneficiary, §4-28-103. 

Key-man life insurance. 

Nonprofit corporation purchasing with 
public funds, §4-28-103. 

Nonprofit corporations. 

Institution, organization, etc., named 
as beneficiary, §4-28-103. 

Key-man life insurance purchased 
with public funds, §4-28-103. 

Religious institution, organization, 
etc., named as beneficiary, 
§4-28-103. 


LIMITATION OF ACTIONS. 
Limited liability companies. 
Appeal from secretary of state’s 
refusal to file documents, 
§4-32-1302. 
Known claims against dissolved 
companies, §4-32-907. 
Unknown claims against dissolved 
companies, §4-32-908. 


LIMITED LIABILITY COMPANIES, 
§§4-32-101 to 4-32-1316. 
Accounting for profit or benefit 
derived by member or manager, 
§4-32-402. 
Actions. 
Authority to sue on behalf of company, 
§4-32-1102. 
Effect of lack of authority, 
§4-32-1103. 
Parties to actions, §4-32-305. 
Suits by and against companies, 
§4-32-1101. 
Admission of members, §4-32-801. 
Admissions of members and 
managers as evidence against 
companies, §4-32-302. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 

Agency power of members or 
managers, §4-32-301. 

Dissolution of company, §4-32-904. 

Appeals from secretary of state’s 
refusal to file document, 
§4-32-1302. 

Article of amendment, §4-32-203. 

Articles of correction. 

Correcting filed documents, 
§4-32-1309. 

Articles of dissolution, §4-32-906. 

Presumption of notice of dissolution 
upon filing, §4-32-904. 

Articles of organization. 

Amendment, §4-32-203. 

Content requirements, §4-32-202. 

Delivery with secretary of state. 

Effect, §4-32-206. 

Execution of documents, §4-32-204. 

Filing with secretary of state, 
§4-32-205. 

Effect, §4-32-206. 

Required for formation of company, 
§4-32-201. 

Restatement, §4-32-203. 

Assignment of company interest, 
§4-32-704. 

Admission of assignee as member, 
§4-32-801. 

Right of assignee to become member, 
§4-32-706. 

Attorney general. 

Foreign limited liability company 
transacting business without 
registration. | 

Powers of attorney general, 
§4-32-1007. 
Attorneys at law. 

Company engaged in practice of law 
acting in fiduciary capacity, 
§4-32-307. 

Members, managers, etc., engaged in 
practice of law acting in fiduciary 
capacity on behalf of company, 
§4-32-307. 

Benefits derived by members or 
managers. 

Accountability, §4-32-402. 

Binding effect of acts of members or 
managers, §4-32-301. 

Dissolution of company, §4-32-904. 
Certificate of existence, §4-32-1311. 
Claims against dissolved companies. 

Known claims, §4-32-907. 

Unknown claims, §4-32-908. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 
Conflict of laws. 
Foreign limited liability companies. 
Law governing, §4-32-1001. 
Governing law, §4-32-1314. 
Interstate application of chapter, 
§4-32-1307. 
Conservators for elderly and 
individuals with disabilities. 
Powers as to member’s interest, 
§4-32-707. 
Construction of chapter, §4-32-1304. 
Contracts. 
Liability of members, managers, 
agents, etc., §4-32-304. 
Contributions to capital, §4-32-501. 
Liability, §4-32-502. 
Conversion. 
Articles of conversion, §4-32-1204. 
Definitions, §4-32-1201. 
Effect, §4-32-1205. 
Filings required, §4-32-1204. 
Plan of conversion, §4-32-1202. 
Action on plan, §4-32-1203. 
When effective, §4-32-1205. 
Conveyances. 
Transfer of real property generally, 
§4-32-702. 
Copies of filed documents. 
Evidentiary effect, §4-32-1310. 
Copying fees, §4-32-1301. 
Criminal law and procedure. 
Signing false documents, §4-32-1312. 
Deceased members. 
Powers of estate as to interest, 
§4-32-707. 


Deceptively similar names, §4-32-103. 


Definitions, §4-32-102. 
Knowledge, §4-32-1303. 
Dental or medical limited liability 
companies, §4-32-1401. 
Dissociation of member. 
Dissolution upon, §4-32-901. 
Distributions on event of dissociation, 
§4-32-602. 
Events of dissociation, §4-32-802. 
Dissolution, §§4-32-901 to 4-32-908. 
Agency powers of managers or 
members, §4-32-904. 
Articles of dissolution, §4-32-906. 
Claims against dissolved companies. 
Known claims, §4-32-907. 
Unknown claims, §4-32-908. 
Distribution of assets, §4-32-905. 
Grounds, §4-32-901. 
Judicial dissolution, §4-32-902. 
Winding up, §4-32-903. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 
Distributions. 

Dissociation, §4-32-602. 

Dissolution, §4-32-905. 

In kind, §4-32-603. 

Right to, §4-32-604. 

Sharing of interim distributions, 
§4-32-601. 

Documents required to be filed with 
secretary of state. 

Appeal from refusal to file, §4-32-1302. 

Correcting filed documents, 
§4-32-1309. 

Evidentiary effect of copy, §4-32-1310. 

Execution, §4-32-204. 

Filing requirements, §4-32-1308. 

Filing with secretary of state, 
§4-32-205. 

Signing false documents, §4-32-1312. 

Duties of managers and members, 
§4-32-402. 

Estates of deceased or incompetent 
members. 

Powers, §4-32-707. 

Events of dissociation, $4-32-802. 
Evidence. 

Admissions or representations of 
members and managers, 
§4-32-302. 

Certificates of existence, §4-32-1311. 

Copies of filed documents, §4-32-1310. 

Regality of organization and formation 
of company. 

Articles of organization, §4-32-206. 
Execution of documents required to 
be filed with secretary of state, 
§4-32-204. 
Executors and administrators. 

Company engaged in practice of law 
acting as, §4-32-307. 

Powers as to deceased member’s 
interest, §4-32-707. 

False documents. 

Signing, §4-32-1312. 

Fees. 

Filing, service and copying fees, 
§4-32-1301. 

Fictitious names, conducting 
business under, §4-32-108. 
Fiduciaries. 

Companies engaged in practice of law 
acting as fiduciary, §4-32-307. 

Members, managers, etc., engaged in 
practice of law acting in fiduciary 
capacity on behalf of company, 
§4-32-307. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 
Filing documents, §4-32-205. 
Appeals from secretary of state’s 
refusal to file, $4-32-1302. 
Correcting filed documents, 
§4-32-1309. 
Evidentiary effect of copy, $4-32-1310. 
Execution, §4-32-204. 
Requirements, §4-32-1308. 
Signing false documents, §4-32-1312. 
Filing fees, §4-32-1301. 
Foreign limited liability companies, 
§$§4-32-1001 to 4-32-1008. 
Law governing, §4-32-1001. 
Name, §4-32-1004. 
Registered name, §4-32-109. 
Reservation, §4-32-104. 
Penalties for transacting business 
without registration, §4-32-1007. 
~ Registration. 

Amendments, §4-32-1005. 

Articles of amendment, §4-32-1005. 

Cancellation, §4-32-1006. 

Certificate of cancellation, 
§4-32-1006. 

Content requirements of application, 
§4-32-1002. 

Issuance, §4-32-1003. 

Name, §4-32-1004. 

Required, §4-32-1002. 

Transacting business without, 
§4-32-1007. 

Transactions not constituting 
transacting business, 
§4-32-1008. 

Reservation of name, §4-32-104. 
Service of process. 
Companies transacting business 


without registration, §4-32-1007. 


Transacting business without 
registration, §4-32-1007. 
Transactions not constituting 
transacting business, 
§4-32-1008. 
Formation, §4-32-201. 
Amendment of articles of organization, 
§4-32-202. 
Certificate of existence, §4-32-1311. 
Content requirements of articles of 
organization, §4-32-202. 
Effect of delivery or filing of articles 
with secretary of state, §4-32-206. 
Restatement of articles of 
organization, §4-32-203. 
Fraud. 
Notice or knowledge to member or 
manager charged to company, 
§4-32-303. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 

Full faith and credit of chapter, 
§4-32-1315. 

Governing law, §4-32-1314. 

Guardians. 

Company engaged in practice of law 
acting as, §4-32-307. 

Powers as to incompetent member’s 
interest, §4-32-707. 

Income tax status, §4-32-1313. 
Incompetent members. 

Powers of estate as to interest, 
§4-32-707. 

Indemnification of members and 
managers, §4-32-404. 

In kind distributions, §4-32-603. 

Inspection of records by members, 
§4-32-405. 

Interstate application of chapter, 
§4-32-1307. 

Interstate commerce. 

Foreign limited liability companies. 
Transactions not constituting 
transacting business, 

§4-32-1008. 
Invalidity of provisions of chapter. 

Other provisions not effected, 
§4-32-1306. 

Judgment creditor rights, §4-32-705. 
Judicial dissolution, §4-32-902. 
“Knowledge” defined, $4-32-1303. 
Knowledge of members or managers. 

Charge to limited liability companies, 
§4-32-303. 

Liability of company to third 
parties, §4-32-309. 

Liability of members, managers, 
agents, etc., §4-32-304. 

Limitation of members’ or managers’ 
hability, §4-32-404. 

Limitation of actions. 

Appeal from secretary of state’s 
refusal to file documents, 
§4-32-1302. 

Known claims against dissolved 
companies, §4-32-907. 

Unknown claims against dissolved 
companies, §4-32-908. 

Management of company, §4-32-401. 
Managers. 

Admissions or representations as 
evidence against company, 
§4-32-302. 

Agency power, §4-32-301. 

Dissolution, §4-32-904. 

Attorney managers performing 
fiduciary responsibilities on behalf 
of company, §4-32-307. 
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LIMITED LIABILITY COMPANIES 

—Cont’d 

Managers —Cont’d 

Authority to sue on behalf of company, 
§4-32-1102. 

Effect of lack of authority, 

§4-32-1103. 

Duties, §4-32-402. 

Indemnification, §4-32-404. 

Knowledge or notice charged to limited 
hability company, §4-32-303. 

Limitation of liability, §4-32-404. 

Personal liability for debts, obligations 
or liabilities, §4-32-304. 

Responsibility or accountability for 
acts or failures to act, §4-32-402. 

Medical or dental limited liability 

companies, §4-32-1401. 

Members. 

Admission, §4-32-801. 

Admissions or representations as 
evidence against company, 
§4-32-302. 

Agency power, §4-32-301. 

Dissolution of company, §4-32-904. 
Assignment of interest, §4-32-704. 

Admission of assignee as member, 

§4-32-801. 
Right of assignee to become 
member, §4-32-706. 

Attorney members performing 
fiduciary responsibilities on behalf 
of company, §4-32-307. 

Authority to sue on behalf of company, 
§4-32-1102. 

Effect of lack of authority, 

§4-32-1103. 

Consent to dissolution, §4-32-901. 

Contributions, §4-32-501. 

Deceased members. 

Powers of estate, §4-32-707. 
Dissociation. 

Dissolution upon, §4-32-901. 

Distributions, §4-32-602. 

Events, §4-32-802. 

Distributions. 

Dissociation, §4-32-602. 

In kind distributions, §4-32-603. 

Right to distribution, §4-32-604. 

Sharing in interim distributions, 

§4-32-601. 

Duties, §4-32-402. 

Incompetent members. 

Powers of estate, §4-32-707. 
Indemnification, §4-32-404. 
Inspection of records, §4-32-405. 
Judgment creditor rights, §4-32-705. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 
Members —Cont’d 

Knowledge or notice. 

Charged to limited liability 
company, §4-32-303. 

Liability, §4-32-502. 

Liability to third parties, §4-32-304. 

Limitation of liability by written 

agreement, §$4-32-404. 
Management of company vested in, 
§4-32-401. 

Parties to actions, §4-32-305. 

Personal liability for debts, obligations 
or liabilities, §4-32-304. 

Profit sharing, §4-32-503. 

Responsibility or accountability for 
acts or failures to act, §4-32-402. 

Voting, §4-32-403. 

Merger. 

Articles of merger, §4-32-1208. 

Effect of merger, §4-32-1209. 

Filings required, §4-32-1208. 

Foreign organization, §4-32-1209. 

Plan of merger, §4-32-1206. 

Action on plan, §4-32-1207. 

Supplemental nature of provisions, 

§4-32-1210. 
Names, §4-32-103. 
Fictitious names, conducting business 
under, §4-32-108. 

Foreign limited liability companies. 
Registered name, §4-32-109. 
Requirements for registration, 

§4-32-1004. 

Reservation, §4-32-104. 

Nature of business of limited 
liability company, §4-32-106. 
Nature of limited liability company 

interest, §4-32-703. 
Notice of dissolution. 
Filing of articles of dissolution 
constitutes, §4-32-904. 
Notice to claimants upon 
dissolution. 

Known claimants, §4-32-907. 

Unknown claimants, §4-32-908. 

Notice to member or manager. 

Charged to limited liability company, 

§4-32-308. 

Ownership of company property, 

§4-32-701. 
Parties to actions, §4-32-305. 
Penalties. 
Foreign limited liability company 

transacting business without 
registration, §4-32-1007. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 
Personal property. 

Foreign limited liability companies. 
Transactions not constituting 
transacting business, 

§4-32-1008. 

Nature of limited liability company 

interest, §4-32-703. 
Petitions. 

Secretary of state’s refusal to file 
documents, §4-32-1302. 

Policy of chapter, §4-32-1304. 
Powers, §4-32-106. 
Powers of attorney. 
Executing documents under powers of 
attorney, §4-32-204. 
Presumption of notice of 
dissolution. 
_ Filing of articles of dissolution, 
§4-32-904. 
Professional service limited liability 
company. 

Executors, administrators or other 
fiduciary capacity. 

Companies engaged in practice of 
law acting as, §4-32-307. 

Liability of individuals for acts or 
omissions, §4-32-308. 

Liability of member, manager or 
employee for others acts or 
omissions, §4-32-308. 

Name, §4-32-1038. 

Nonprofessional employees and agents 
rendering services, §4-32-306. 

Repeal of laws in conflict, §4-32-1316. 

Requirements for rendering 
professional services, §4-32-306. 

Profits derived by member or 
manager. 

Accountability, $4-32-402. 

Profit sharing, $4-32-503. 
Property ownership, §4-32-701. 
Publication. 
Notice to unknown claimants of 
dissolved companies, §4-32-908. 
Purposes for which companies may 
be organized, §4-32-106. 
Real property. 

Acquired in name of company, 
§4-32-701. 

Foreign limited liability companies. 
Transactions not constituting 
transacting business, 

§4-32-1008. 
Transfer, §4-32-702. 
Records. 
Inspection by members, §4-32-405. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 

Records —Cont’d 

Records required to be kept at place of 

business, §4-32-405. 

Registration. 

Foreign limited liability companies. 

Amendments, §4-32-1005. 

Articles of amendment, §4-32-1005. 

Cancellation, §4-32-1006. 

Certificate of cancellation, 
§4-32-1006. 

Content requirements of application, 
§4-32-1002. 

Issuance, §4-32-1003. 

Name, §4-32-1004. 

Required, §4-32-1002. 

Transacting business without, 
§4-32-1007. 

Transactions not constituting 
transacting business, 
§4-32-1008. 

Repealer of laws and conflict, 
§4-32-1316. 

Representations by members and 
managers as evidence against 
company, §4-32-302. 

Reservation of name, §4-32-104. 

Restatement of articles of 
organization, §4-32-203. 

Rights of judgment creditor, 
§4-32-705. 

Right to distribution, §4-32-604. 

Secretary of state. 

Amendment of articles of organization. 
Filing articles of amendment with 
secretary, §4-32-203. 
Appeal from secretary’s refusal to file 
documents, §4-32-1302. 
Certificates of existence. 
Applications to secretary for, 
§4-32-1311. 
Dissolution of company. 
Filing articles of dissolution with, 
§4-32-906. 
Fees for filing, service and copying, 
§4-32-1301. 
Foreign limited liability company 
registration. 
Cancellation, §4-32-1006. 
Filing articles of amendments with 
secretary, §4-32-1005. 
Issuance of registration, §4-32-1001. 
Transacting business without. 

Service of process upon secretary, 

§4-32-1007. 
Powers, §4-32-1305. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 
Secretary of state —Cont’d 
Reservation of name by company. 
Filing reservation with, §4-32-104. 

Restatement of articles of 
organization. 

Filing restated articles with 
secretary, §4-32-203. 
Service of process. 

Fee, §4-32-1301. 

Foreign limited liability companies 
transacting business without 
registration, §4-32-1007. 

Severability of provisions, 
§4-32-1306. 

Sharing of profits, §4-32-503. 

Signing of documents required to be 
filed with secretary of state, 
§4-32-204. 

Small business entity tax pass 
through act. 

Title of chapter, §4-32-101. 

Statute of limitations. 

Appeal from secretary of state’s 
refusal to file documents, 
§4-32-1302. 

Known claims against dissolved 
companies, §§4-32-907, 4-32-908. 

Suits by and against companies, 
§4-32-1101. 

Authority to sue on behalf of company, 
§4-32-1102. 

Effect of lack of authority, 
§4-32-1103. 

Tax status, §4-32-1313. 

Third parties. 

Liability of company to, §4-32-309. 

Liability of members to, §4-32-304. 

Title of chapter. 

Small business entity tax pass through 
act, §4-32-101. 

Title to real property, $4-32-701. 

Torts. 

Liability of members, managers, 
agents, etc., §4-32-304. 

Transfer of real property, §4-32-702. 

Trustees. 

Companies engaged in practice of law 
acting as, §4-32-307. 

Profits or benefits derived by member 
or manager held at, §4-32-402. 

Voting by members, §4-32-403. 

Winding up. 

Distribution of assets, §4-32-905. 


LITERARY ORGANIZATIONS. 
Nonprofit corporations. 
Articles of incorporation. 

Default provisions, §4-33-150. 
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LITERATURE. 
Corporations. 
Religious, literary, benevolent, etc., 
corporations. 
Fees of secretary of state, §4-28-102. 
Nonprofit corporations. 
Fees for religious, literary, benevolent, 
etc., corporations, §4-28-102. 


LOANS. 
Corporations. 
Directors. 
Loans to directors, §4-27-832. 
Nonprofit corporations. 
Prohibited to directors and officers, 
§4-28-220. 
Nonprofit corporations (1993). 
Loans to directors and officers, 
§4-33-832. 


M 


MAIL ORDERS. 
Foreign limited liability companies. 
Transactions not constituting 
transacting business, §4-32-1008. 


MEDICAL CORPORATIONS. 
Amendments. 
Registration certificates, §4-29-309. 
Appeals. 
Suspension or revocation of 
registration certificates, §4-29-311. 
Notice of appeal, §4-29-311. 
Application of business corporation 
act, §4-29-303. 
Assignments. 
Registration. 
Certificates, §4-29-309. 
Business corporation act. 
Application, §4-29-303. 
Certificates. 
Registration, §4-29-309. 
Amendment of certificate, §4-29-309. 
Annual renewal, §4-29-309. 
Assignment, §4-29-309. 
Foreign medical corporations, 
§4-29-313. 
Posting, §4-29-309. 
Suspension or revocation, §4-29-309. 
Appeals, §4-29-311. 
Notice, §4-29-311. 
Citation of act, §4-29-301. 
Construction and interpretation. 
Business corporation act. 
Applicability of business corporation 
act, §4-29-303. 
Physician-patient relationship 
unaltered, §4-29-304. 
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MEDICAL CORPORATIONS —Cont’d 
Conversion to business corporation, 
§4-29-204. 
Corporate name, §4-29-306. 
Definitions, §4-29-302. 
Directors. 
License requirements, §4-29-307. 
Employees. 
Licenses, §4-29-308. 
Foreign medical corporations, 
§4-29-313. 
Formation of corporation. 
Procedure, §4-29-305. 
Hearings. 
Suspension or revocation of 


registration certificates, §4-29-310. 


Liability. 
Physician-patient relationship 
unaltered, §4-29-304. 
Licenses. 
Employees, §4-29-308. 
Foreign medical corporations, 
§4-29-313. 
Officers, directors and shareholders 
required to be licensed, §4-29-307. 
Limited liability companies. 
Medical or dental limited liability 
companies, §4-32-1401. 
Malpractice. 
Physician-patient relationship 
unaltered, §4-29-304. 
Names. 
Corporate name, §4-29-306. 
Notice. 
Suspension or revocation of 


registration certificates, §4-29-310. 


Notice of appeal, §4-29-311. 
Officers. 
License requirements, §4-29-307. 
Offices. 
Change of location. 


Amendment of certificate, §4-29-309. 


Physician-patient relationship. 
Effect of act upon applicable law, 
§4-29-304. 
Purposes of corporations, $4-29-306. 
Registration. 
Certificate, §4-29-309. 
Amendment, §4-29-309. 
Annual renewal, §4-29-309. 
Assignment, §4-29-309. 
Foreign medical corporations, 
§4-29-313. 
Posting, §4-29-309. 
Suspension or revocation, §4-29-310. 
Appeal, §4-29-311. 
Notice of appeal, §4-29-311. 
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MEDICAL CORPORATIONS —Cont’d 
Stock and stockholders. 
License requirements, §4-29-307. 
Shares of deceased or disqualified 
shareholders, §4-29-312. 
Title of act, §4-29-301. 


MEDICAL MALPRACTICE. 
Medical corporations. 
Physician-patient relationship 
unaltered, §4-29-304. 


MEDICAL OR DENTAL LIMITED 
LIABILITY COMPANIES, 
§4-32-1401. 


MERGER OR CONSOLIDATION. 
Foreign business trust, §4-31-405. 
Limited lability companies, 

§§4-32-1206 to 4-32-1210. 

Nonprofit corporations (1993). 
Action on plan by board, members and 
third persons, $4-33-1103. 
Approval of plan, §4-33-1101. 
Articles of incorporation. 

Inclusion of certain provisions of 
charitable, religious, etc., 
organizations, §4-28-207. 

Articles of merger, §4-33-1104. 
Continuation of prior corporate 
existence for limited purpose, 
§4-33-1108. 
Effect of merger, $4-33-1105. 
Foreign corporation, §4-33-1106. 
Limitations on mergers by public 
benefit or religious corporations, 
§4-33-1102. 
Requests, devises and gifts, 
§4-33-1107. , 
Unincorporated nonprofit 
associations, §4-28-630. 


MORTGAGES AND DEEDS OF 
TRUST. 
Nonprofit corporations. 
Powers of corporation, §4-28-209. 


MUNICIPALITIES. 
Charitable contributions, 
solicitation. 
Ordinances regulating, §4-28-414. 
Solicitations. 
Charitable contributions. 
Ordinances regulating solicitation, 
§4-28-414. 


MUTUAL BENEFIT 
CORPORATIONS. 
Nonprofit corporations (1993). 
Election to be governed by nonprofit 
corporation law, §4-33-1707. 
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MUTUAL BENEFIT 
CORPORATIONS —Cont’d 
Nonprofit corporations (1993) 
—Cont’d 
Purchase of memberships, §4-33-1302. 
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NAMES. 
Cooperative associations. 
Title. 
Corporate title, §4-30-106. 
Corporations. 
Corporate name. 
Domestic corporations, §§4-26-401, 
4-27-401. 
Foreign corporations, §§4-26-401, 
4-27-401, 4-27-1506. 
Fictitious names. 
Notice to registrant regarding use, 
§4-27-406. 
Use, §§4-26-405, 4-27-404. 
Injunction against use of unlawful 
name, §§4-26-406, 4-27-405. 


Registered name, §§4-26-403, 4-27-4083. 


Notice to registrant regarding use, 
§4-27-406. 

Renewal, §§4-26-404, 4-27-4083. 
Reserved name, §§4-26-402, 4-27-402. 

Notice to registrant regarding use, 

§4-27-406. 
Dental corporations. 

Corporate name, §4-29-406. 

Limited liability companies, 

§4-32-103. 

Fictitious names, conducting business 

under, §4-32-108. 

Foreign limited liability companies. 
Registered name, §4-32-109. 
Requirements for registration, 

§4-32-1004. 
Reservation, §4-32-104. 
Medical corporations. 
Corporate name, §4-29-306. 
Nonprofit corporations (1993). 

Corporate name, §4-33-401. 

Foreign corporations, §4-33-1506. 
Registered name, §4-33-403. 
Reserved name, §4-33-402. 

Professional corporations. 
Corporate name, §4-29-207. 
Professional service limited liability 

companies, §4-32-103. 

Water authorities, §§4-35-201, 

4-35-202. 
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NATURAL RESOURCES 
COMMISSION. 

Water authorities, §$4-35-101 to 
4-35-306. 


NEGOTIABLE INSTRUMENTS. 
Water authorities. 
Bond issues, §4-35-301. 


NEWSPAPERS. 
Corporations. 
Dissolution. 
Notice of unknown claims, 
§4-27-1407. 


NONPROFIT CORPORATIONS 

(1987). 

Accounts and accounting. 
Books and accounting records. 
Keeping, §4-28-218. 
Actions. 
Power to sue and be sued, §4-28-209. 
Admission of foreign corporations, 
§4-28-221. 
Agents. 
Service of process. 
Secretary of state as registered 
agent, §4-28-214. 
Amendments. 
Articles of incorporation, §4-28-206. 
Amendment by operation of law, 
§4-28-208. 
Applicability of provisions, §4-28-203. 
Existing nonprofit corporations, 
§4-28-204. 
Articles of incorporation. 
Amendments, §4-28-206. 

Operation of law, §4-28-208. 
Approval by circuit court, §4-28-206. 
Charitable, religious, etc., 

organizations. 

Certain provisions deemed included 

in articles, §4-28-207. 
Filing requirements, §4-28-206. 
Private foundations. 
Certain provisions deemed included 
in articles, §4-28-208. 
Assets. 
Dissolution. 
Disposition of assets upon 
dissolution, §4-28-207. 
Audits. 
State financial assistance. 
Nonprofit organizations receiving, 
§4-28-104. 
Benevolent corporations. 
Fees for religious, literary, benevolent, 
etc., corporations, §4-28-102. 
Books and records. 
Keeping, §4-28-218. 
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NONPROFIT CORPORATIONS 
(1987) —Cont’d 
Charities. 
Articles of incorporation. 
Amendment by operation of law, 
§4-28-207. 
Inclusion of certain provisions 
declared, §4-28-207. 
Citation of act, §4-28-201. 
Conflicts of interest. 
Loans to directors and officers. 
Prohibited, §4-28-220. 
Consent. 
Corporation’s acceptance of consent, 
§4-28-224. 
Construction and interpretation. 


Applicability of subchapter, §4-28-203. 


Preexisting corporations. 
Effect of subchapter on preexisting 
| corporations, §4-28-204. 
Contracts. 
Powers of corporations, §4-28-209. 
Conversion to public water 
authority, §4-28-225. 
Conveyances. 
Powers of corporations, §4-28-209. 
Definitions, §§4-28-202, 4-28-208. 
Merger or consolidation, §4-28-301. 
Statutory life insurance beneficiaries. 
Public funds, §4-28-103. 
Directors. 
Board of directors. 
Defined, §4-28-202. 
Compensation and reimbursements, 
§4-28-215. 
Election, §4-28-211. 
Loans to directors prohibited, 
§4-28-220. 
Number, §4-28-211. 
Terms of office, §4-28-211. 
Voting, §4-28-212. 
Dissolution. 
Disposition of assets upon dissolution, 
§4-28-207. 
Involuntary dissolution, §4-28-222. 
Dividends. 
Prohibition on dividends, §4-28-219. 
Education. 
Articles of incorporation. 
Inclusion of certain provisions in 
article, §4-28-207. 
Existing nonprofit corporations. 
Effect of act upon, §4-28-204. 
Fairs and associations of public 
nature. 
Generally, §4-28-101. 
Fees. 
Members, §4-28-210. 
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NONPROFIT CORPORATIONS 

(1987) —Cont’d 

Fees —Cont’d 

Payment to secretary of state, 

§4-28-223. 
Foreign corporations. 
Admission, §4-28-221. 
Defined, §4-28-202. 
General powers, §4-28-209. 
Grandfather clause. 

Preexisting corporations, §4-28-204. 
Insurance. 

Key-man life insurance. 

Use of public funds to purchase 
prohibited, §4-28-103. 

Life insurance naming religious, 
educational, etc., institution, 
organization, etc., as beneficiary, 
§4-28-103. 

Involuntary dissolution, §4-28-222. 
Lawful purposes, §4-28-205. 
Life insurance. 

Key-man life insurance purchase with 
public funds, §4-28-103. 

Religious, educational, etc., institution, 
organization, etc., named as 
beneficiary in life insurance policy, 
§4-28-103. 

Literature. 

Fees for religious, literary, benevolent, 

etc., corporations, §4-28-102. 
Loans. 

Prohibited to directors and officers, 

§4-28-220. 
Members. 

Compensation and reimbursements, 
§4-28-215. 

Fees, §4-28-210. 

Merger and consolidation. 

Abandonment, §4-28-304. 

Articles of incorporation. 

Inclusion of certain provisions of 
charitable, religious, etc., 
organizations, §4-28-207. 

Articles of merger or consolidation. 

Domestic corporations, §4-28-305. 

Certificate of merger or consolidation. 

Domestic corporations. 

Effectuation of merger or 
consolidation upon issuance of 
certificate, §4-28-306. 

Continuation of prior corporate 
existence. 

Limited purpose, §4-28-309. 

Definitions, §4-28-301. 

Domestic corporations. 

Articles of merger or consolidation, 
§4-28-305. 
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NONPROFIT CORPORATIONS 
(1987) —Cont’d 
Merger and consolidation —Cont’d 
Domestic corporations —Cont’d 
Certificate of merger or 
consolidation. 

Effectuation of merger or 
consolidation upon issuance of 
certificate, §4-28-306. 

Effect, §4-28-307. 
Foreign with domestic corporations, 
§4-28-308. 
Plan of consolidation, §4-28-303. 
Plan of merger, §4-28-302. 
Effect of, §4-28-307. 
Foreign corporations. 
Merger or consolidation with 
domestic corporation, §4-28-308. 
Meaning of terms, §4-28-301. 
Plan of consolidation. 
Adoption. 
Procedure, §4-28-304. 
Domestic corporations, §4-28-303. 
Plan of merger. 
Domestic corporations, §4-28-302. 
Preexisting corporations. 
Continuation of prior corporate 
existence for limited purpose, 
§4-28-309. 
Mortgages and deeds of trust. 
Powers of corporation, §4-28-209. 
Officers. 
Compensation and reimbursements, 

§4-28-215. 

Loans to directors and officers 

prohibited, §4-28-220. 

Required officers, §4-28-213. 

Terms, §4-28-213. 
Personal property. 

Powers as to, §4-28-209. 
Plan of merger. 

Adoption. 

Procedure, §4-28-304. 

Powers. 

Generally, §4-28-209. 
Preexisting corporations. 

Effect of provisions on preexisting 

corporations, §4-28-204. 

Merger or consolidation. 
Continuation of prior corporate 
existence for limited purpose, 
§4-28-309. 
Private foundations. 
Articles of incorporation. 
Certain provisions deemed included 
in articles, §4-28-208. 
Proxy appointments. 
Corporation’s acceptance, $4-28-224. 
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NONPROFIT CORPORATIONS 
(1987) —Cont’d 

Purposes, §4-28-205. 

Real property. 

Powers as to, §4-28-209. 

Records. 

Books and accounting records. 
Keeping, §4-28-218. 

Regulation of nonprofit corporation 
activities by state agencies, 
§4-28-217. 

Religion. 

Articles of incorporation. 
Inclusion of certain provisions in 
article, §4-28-207. 
Religious, literary, benevolent, etc., 
corporations. 
Fees, §4-28-102. 

Rules and regulations. 

State agency regulations applicable, 
§4-28-207. 
Secretary of state. 
Fees to be paid to secretary of state, 
§4-28-223. 
Powers regarding nonprofit 
corporations. 
Generally, §4-28-216. 
Service of process. 
Registered agent, §4-28-214. 
Solicitation of contributions. 
Filings for secretary, §4-28-404. 
Service of process. 
Procedure, §4-28-214. 
Secretary of state as registered agent, 
§4-28-214, 
Short title, §4-28-201. 
State departments and agencies. 
Rules and regulations by state 
agencies applicable, §4-28-217. 
State financial assistance. 
Audit of nonprofit organizations 
receiving, §4-28-104. 
Stock and stockholders. 
Dividends. 
Prohibition on dividends, §4-28-219. 
Prohibition of shares of stock, 
§4-28-219. 

Title of act, §4-28-201. 

Uniform unincorporated nonprofit 
associations, revised act, 
§§4-28-601 to 4-28-636. 

Voting of member, §4-28-212. 

Corporation’s acceptance of votes, 
§4-28-224. 
Waiver. | 
Corporation’s acceptance of waiver, 
§4-28-224. 
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NONPROFIT CORPORATIONS 
(1987) —Cont’d 
Water authorities. 
Conversion to public water authority, 
§4-28-225. 
Generally, §§4-35-101 to 4-35-306. 


NONPROFIT CORPORATIONS 
(1993). 
Admission of members, §§4-33-601, 
4-33-602. 
Agents. 
Indemnification, §4-33-856. 
Amendment of chapter. 
Reservation of power by general 
assembly, §4-33-102. 
Appeals. 
Denial of reinstatement following 
administrative dissolution, 
| §4-33-1423. 
Filing of documents. 
Secretary’s of state refusal, 
§4-33-126. 
Foreign corporations. 
Revocation of certificate of authority, 
§4-33-1531. 
Application of law. 
Existing domestic corporations, 
§4-33-1701. 
Qualified foreign corporations, 
§4-33-1702. 
Articles of amendment, §4-33-1005. 
Articles of dissolution. 
Voluntary dissolution, §4-33-1404. 
Articles of incorporation. 
Admission of members, §4-33-601. 
Amendment. 
Approval by third persons, 
§4-33-1030. 
Articles of amendment, §4-33-1005. 
Authority to amend, §4-33-1001. 
By directors, §4-33-1002. 
By directors and members, 
§4-33-1003. 
Cancelling membership, $4-33-1031. 
Class voting by members, 
§4-33-1004. 
Effect, $4-33-1008. 
Judicial reorganization, §4-33-1007. 
Private foundations, §4-33-150. 
Redeeming memberships, 
§4-33-1031. 
Termination of members, 
§4-33-1031. 
Contents, §4-33-202. 
Default provisions for organizations 
described in IRC 501(c)(3), 
§4-33-150. 
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NONPROFIT CORPORATIONS 
(1993) —Cont’d 
Articles of incorporation —Cont’d 
Delegates, §4-33-640. 
Directors’ powers, §4-33-801. 
Directors’ terms, §§4-33-805, 4-33-806. 
Execution, §4-33-202. 
Number of directors, §4-33-803. 
Restated articles, §4-33-1006. 
Effect, §4-33-1008. 
Articles of merger, §4-33-1104. 
Assessments against members. 
Liability, §4-33-613. 
Assets. 
Deposit with state treasurer upon 
dissolution, §4-33-1440. 
Mortgaging, §4-33-1201. 
Sale and regular course of activities, 
§4-33-1201. 
Sale other than regular course of 
activities, §4-33-1202. 
Beginning of existence, §4-33-203. 
Bylaws. 
Admission of members, §4-33-601. 
Adoption, §4-33-206. 
Amendment. 
Approval by third persons, 
§4-33-1030. 
By directors, §4-33-1020. 
By directors and members, 
§4-33-1021. 
Cancelling membership, §4-33-1031. 
Redeeming memberships, 
§4-33-1031. 
Termination of members, 
§4-33-1031. 
Contents, §4-33-206. 
Delegates, §4-33-640. 
Directors’ delegation authority to 
officers, $4-33-840. 
Directors’ qualifications, §4-33-802. 
Directors’ terms, §§4-33-805, 4-33-806. 
Emergency bylaws, §4-33-207. 
Number of directors, §4-33-803. 
Record date for determining members 
entitled to notice of and authority 
to vote at meeting, §4-33-707. 
Certificate of existence, §4-33-128. 
Form to be used, §4-33-121. 
Certificate of withdrawal. 
Foreign corporations. 
Form of certificate to be used, 
§4-33-121. 
Certificates of authority. 
Amended certificates. 
Foreign corporations, §4-33-1504. 
Applications. 
Foreign corporations, §4-33-1503. 
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NONPROFIT CORPORATIONS 
(1993) —Cont’d 
Certificates of authority —Cont’d 
Effect. 
Foreign corporations, §4-33-1505. 
Foreign corporations. 
Amended certificates, §4-33-1504. 
Applications for certificates, 
§4-33-1503. 
Effect of certificate, $4-33-1505. 
Form of certificate to be used, 
§4-33-121. 
Revocation. 
Foreign corporation, §§4-33-1530 to 
4-33-1532. 
Charitable organizations. 
Articles of incorporation. 
Default provisions, §4-33-150. 
Citation of chapter. 
Short title, §4-33-101. 
Claims. 
Known claims against voluntary 


dissolved corporation, §4-33-1407. 


Unknown claims against voluntary 


dissolved corporation, §4-33-1408. 


Committees of the board, §4-33-825. 
Conflicts of interest. 
Directors, §4-33-831. 
Contracts. 
Officers’ rights, §4-33-844. 
Conversion to public water 
authority, §4-33-1601. 
Cooperatives. 
Subchapter T, IRS Code of 1986. 
Authorized distributions, 
§4-33-1302. 
Copying fees, §4-33-122. 
Correcting filed documents, 
§4-33-124. 
Credit and creditors. 
Action by creditor against member, 
§4-33-614. 
Date chapter effective, §4-33-1706. 
Definitions. 
General definitions, §4-33-140. 
Indemnification, §4-33-850. 
Delegates, §4-33-640. 
Directors. 
Action without meeting, §4-33-821. 
Amendment of articles of 
incorporation, §§4-33-1002, 
4-33-1008. 
Amendment of bylaws, §$4-33-1020, 
4-33-1021. 
Appointment, §4-33-804. 
Committees of the board, §4-33-825. 
Compensation, §4-33-812. 


NONPROFIT CORPORATIONS 


(1993) —Cont’d 


Directors —Cont’d 


Conduct standards. 

Conflicts of interest, §4-33-831. 

General standards, §4-33-830. 

Loans to or guaranties for directors, 

§4-33-832. 

Unlawful distributions, §4-33-833. 
Conflicts of interest, $4-33-831. 
Consent to action without meeting, 

§4-33-821. 
Delegation of authority to officers, 
§4-33-840. 
Designation, §4-33-804. 
Distributions. 
Liability for unlawful distributions, 
§4-33-833. 
Duties, §4-33-801. 
Election, §4-33-804. 
At organizational meeting, 
§4-33-205. 
Cumulative voting by members, 
§4-33-725. 
Other methods of electing 
directors, §4-33-726. 
Guaranties for, §4-33-832. 
Indemnification. 

Generally, §$4-33-850 to 4-33-858. 
Individual judgment, §4-33-802. 
Loans to, §4-33-832. 

Meetings. 
Calling, §4-33-822. 
Notice, §4-33-822. 
Waiver, §4-33-823. 

Regular meetings, §4-33-820. 

Special meetings, §4-33-820. 
Mergers. 

Actions on plan of merger, 

§4-33-1103. 
Numbers, §4-33-803. 
Qualifications, §4-33-802. 
Quorum, §4-33-824. 
Removal. 
Designated or appointed directors, 
§4-33-809. 
Directors elected by members or 
directors, §4-33-808. 
Removal by judicial proceeding, 
§4-33-810. 
Required, §4-33-801. 
Resignation, §4-33-807. 
Standards of conduct. 

Conflicts of interest, §4-33-831. 

General standards, §4-33-830. 

Loans to or guaranties for director, 

§4-33-832. 
Unlawful distributions, §4-33-833. 
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NONPROFIT CORPORATIONS 

(1993) —Cont’d 
Directors —Cont’d 

Terms, §4-33-805. 
Staggered terms, §4-33-806. 
Vacancies. 
Filling, §§4-33-805, 4-33-807, 
4-33-811. 
Voluntary dissolution of corporation, 
§§4-33-1401, 4-33-1402. 
Voting, §4-33-824. 
Dissolution. 
Administrative dissolution. 
Reinstatement following appeal from 
denial of reinstatement, 
§4-33-1423. 
Charitable, religious, literary, etc., 
organizations. 
Default provisions in articles of 
incorporation, §4-33-150. 
Deposit of assets with state treasurer, 
§4-33-1440. 

Effect. 

Voluntary dissolution, §4-33-1406. 
Members’ rights and obligations. 

Differences, §4-33-610. 
Voluntary dissolution. 

Articles of dissolution, §4-33-1404. 

By directors, §§4-33-1401, 4-33-1402. 

By incorporators, §4-33-1401. 

By members, §4-33-1402. 

By third persons, §§4-33-1401, 

4-33-1402. 
Claims against dissolved 
corporations. 
Known claims, §4-33-1407. 
Unknown claims, §4-33-1408. 
Effect, §4-33-1406. 
Distributions. 
Authorized distributions, §4-33-1302. 
Prohibited distributions, §4-33-1301. 
Unlawful distributions. 

Directors’ liability, §4-33-833. 
Documentary corrections, §4-33-124. 
Document’s effective date, §4-33-123. 
Dues of members. 

Liability, §4-33-613. 
Educational organizations. 
Articles of incorporation. 

Default provisions, §4-33-150. 
Effective date of chapter, $4-33-1706. 
Election of director, §4-33-804. 
Emergency bylaws, §4-33-207. 
Emergency powers, §$4-33-207, 

4-33-3083. 

Employees. 
Indemnification, §4-33-856. 
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NONPROFIT CORPORATIONS 
(1993) —Cont’d 
Evidence. 
Conditions precedent to incorporation, 
§4-33-203. 

Copy of filed document, §4-33-127. 
Execution of article, §4-33-202. 
Execution of documents, §4-33-120. 

Officers’ authority, §4-33-845. 

Penalty for signing false document, 

§4-33-129. 
Existence. 

When begins, §4-33-2038. 

Existing domestic corporations. 

Application of provisions, §4-33-1701. 
Existing foreign corporations. 

Application of provisions, §4-33-1702. 
False documents. 

Penalty for signing, §4-33-129. 

Fees. 
Filing, service and copying fees, 
§4-33-122. 

Member’s liability, §4-33-613. 
Filing of documents. 

Correcting filed documents, §4-33-124. 

Date document effective, §4-33-123. 

Evidentiary effect of copy of filed 

document, §4-33-127. 

Fees, §4-33-122. 

Form to be used, §§4-33-120, 4-33-121. 

Place of filing, §4-33-120. 

Requirements, §4-33-120. 

Secretary’s of state duty, §4-33-125. 

Appeal from secretary’s refusal to 
file document, §4-33-126. 
Foreign corporations. 
Applicability of provisions to qualified 
foreign corporations, §4-33-1702. 
Authority to transact business. 
Consequences of transacting 
business without authority, 
§4-33-1502. 
Required, §4-33-1501. 

Certificate of existence, §4-33-128. 

Certificate of withdrawal. 

Form to be used, §4-33-121. 

Certificates of authority. 

Amended certificates, §4-33-1504. 
Application, §4-33-1503. 
Effect, §4-33-1505. 
Form to be used, §4-33-121. 
Revocation. 
Appeal from, §4-33-1532. 
Effect, §4-33-1531. 
Grounds, §4-33-1530. 
Procedure, §4-33-1531. 
Merger with foreign corporations, 
§4-33-1106. 
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NONPROFIT CORPORATIONS 
(1993) —Cont’d 
Foreign corporations —Cont’d 
Name of corporation, §4-33-1506. 
Registered agent, §4-33-1507. 
Change, §4-33-1508. 
Resignation, §4-33-1509. 
Registered office, §4-33-1507. 
Change, §4-33-1508. 
Service on foreign corporation, 
§4-33-1510. 
Transaction of business. 
Authority required, §4-33-1502. 
Consequences of transacting 
business without authority, 
§4-33-1502. 
Withdrawal, §4-33-1520. 
Form of documents, §§4-33-120, 
4-33-121. 
General assembly. 
Reservation of power to amend or 
repeal chapter, §4-33-102. 
General powers, §4-33-302. 
Gifts. 
Merger, §4-33-1107. 
Guarantees to directors and officers, 
§4-33-832. 
Habilitative services corporations, 
§§4-34-102 to 4-34-1077. 
Incorporation, §4-33-203. 
Incorporators, §4-33-201. 
Liability for preincorporation 
transactions, §4-33-204. 
Organizational meeting, $4-33-205. 
Signing of article, $4-33-202. 
Voluntary dissolution of corporation, 
§4-33-1401. 
Indemnification. 
Advance for expenses, §4-33-853. 
Applicability of provisions, $4-33-858. 
Authority to indemnify, §4-33-851. 
Court-ordered indemnification, 
§4-33-854. 
Definitions, §4-33-850. 
Determination and authorization, 
§4-33-855. 
Insurance, §4-33-857. 
Mandatory indemnification, §4-33-852. 
Officers, employees and agents, 
§4-33-856. 
Insurance. 
Indemnification of director, etc., 
§4-33-857. 
Invalidity of some provisions. 
Severability of provisions of chapter, 
§4-33-1704. 
Judicial reorganization. 
Amendment of articles pursuant to, 
§4-33-1007. 
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NONPROFIT CORPORATIONS 

(1993) —Cont’d 

Liability. 
Member’s liability for dues, 
assessments and fees, §4-33-613. 
Member’s liability to third parties, 
§4-33-612. 
Preincorporation transactions, 
§4-33-204. 
Literary organizations. 
Articles of incorporation. 
Default provisions, §4-33-150. 
Loans. 
Loans to directors and officers, 
§4-33-832. 
Meetings. 
Annual meetings of members, 
§4-33-701. _ 
Calling of directors’ meetings, 
§4-33-822. 
Calling or conducting. 

Court orders, §4-33-160. 

Court-ordered meetings of members, 
§4-33-703. 

Emergency bylaws and powers, 
§4-33-207. 

Notice of directors’ meetings, 
§4-33-822. 

Waiver, §4-33-823. 

Notice of meeting of members, 
§4-33-705. 
Determining members entitled to 
notice, §4-33-707. 
List of members entitled to notice, 
§4-33-720. 
Waiver, §4-33-706. 
Organizational meeting, §4-33-205. 
Regular meetings of directors, 
§4-33-820. 

Regular meetings of members, 
§4-33-701. 

Special meetings of directors, 
§4-33-820. 

Special meetings of members, 
§4-33-702. 

Membership. 

Action by written consent, §4-33-704. 

Admission, §4-33-601. 

Consideration, §4-33-602. 

Amendment of articles of 
incorporation, §§4-33-1003, 
4-33-1004. 

Amendment of bylaws, §§4-33-1021, 
4-33-1022. 

Cancelling memberships. 

Amendment of bylaws or articles of 

incorporation, §4-33-1031. 
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NONPROFIT CORPORATIONS 
(1993) —Cont’d 
Membership —Cont’d 
Creditor’s action against member, 
§4-33-614. 
Differences in rights and obligations, 
§4-33-610. 


Dues, assessments and fees, §4-33-613. 


Expulsion, §4-33-621. 

Liability of members to third parties, 
§4-33-612. 

Meetings of members. 

Annual meetings, §4-33-701. 

Court-ordered meetings, §4-33-703. 

Notice, §4-33-705. 

Determining members entitled to 
notice, §4-33-707. 
List of members entitled to notice, 
§4-33-720. 
Waiver, §4-33-706. 
Regular meetings, §4-33-701. 
Special meetings, §4-33-702. 
Mergers. 

Action on plan of merger, 
§4-33-1103. 

No requirement members, §4-33-603. 
Proxy voting, §4-33-724. 

Purchase, §4-33-622. 

Quorum requirements, §4-33-722. 
Redeeming memberships. 

Amendment of bylaws or articles of 
incorporation, §4-33-1031. 

Resignation of member. 

Continuation of obligations, 

§4-33-620. 
Suspension, §4-33-621. 
Termination, §4-33-621. 

Amendment of bylaws or articles of 

incorporation, §4-33-1031. 
Transfer rights, §§4-33-610, 4-33-611. 
Voluntary dissolution of corporation, 

§4-33-1402. 
Voting agreements, §4-33-730. 
Voting by members. 

Action by written ballot, §4-33-708. 

Amendment of bylaws, §§$4-33-1021, 
4-33-1022. 

Amendments to articles of 
incorporation, §§4-33-1003, 
4-33-1004. 

Corporation’s acceptance of votes, 
§4-33-727. 

Election of directors. 

Cumulative voting, §4-33-725. 

Other methods of electing 

directors, §4-33-726. 

List of members entitled to vote, 

§4-33-720. 
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NONPROFIT CORPORATIONS 

(1993) —Cont’d 

Membership —Cont’d 
Voting by members —Cont’d 

Proxies, §4-33-724. 

Quorum requirements, §4-33-722. 

Requirements, §4-33-723. 

Right to vote, §4-33-721. 

Mergers. 
Action on plan by board, members and 
third persons, §4-33-1103. 
Approval of plan, §4-33-1101. 
Articles of merger, §4-33-1104. 
Continuation of prior corporate 
existence for limited purpose, 
§4-33-1108. 
Effect of merger, §4-33-1105. 
Foreign corporation, §4-33-1106. 
Limitations on mergers by public 
benefit or religious corporations, 
§4-33-1102. 
Requests, devises and gifts, 
§4-33-1107. 
Mortgage of assets, §4-33-1201. 
Mutual benefit corporations. 
Election to be governed by nonprofit 
corporation law, §4-33-1707. 
Purchase of memberships, §$$4-33-622, 
4-33-1302. 
Names. 
Corporate name, §4-33-401. 

Foreign corporations, §4-33-1506. 
Registered name, §4-33-403. 
Reserved name, §4-33-402. 

Notice, §4-33-141. 
Designation of directors, §4-33-807. 
Directors’ meetings, §4-33-822. 

Waiver of notice, §4-33-823. 
Meeting of members, §4-33-705. 

Determining members entitled to 

notice, §4-33-707. 
List of member entitled to notice, 
§4-33-720. 
Waiver of notice, §4-33-706. 
Removal of directors, §§4-33-808, 
4-33-809. 
Officers. 
Contract rights, §4-33-844. 
Execution of documents, §4-33-845. 
Guaranties to, §4-33-832. 
Indemnification. 

Generally, §§4-33-850 to 4-33-858. 
Loans to, §4-33-832. 

Removal, §4-33-843. 

Effect on contract rights, §4-33-844. 
Required officers, §4-33-840. 
Resignation, §4-33-843. 
Simultaneous officeholding, §4-33-840. 


VOLUME 2B -- TITLE 4 (25-40) 


NONPROFIT CORPORATIONS 

(1993) —Cont’d 
Officers —Cont’d 

Standards of conduct, §4-33-842. 
Officer’s conduct standards, 
§4-33-842. 
Orders. 
Judicial intervention into affairs of 
corporations, §4-33-160. 
Organizational meeting, §4-33-205. 
Organization by incorporators, 
§4-33-201. 
Powers. 
Emergency powers, §4-33-303. 
Enumeration of general powers, 
§4-33-302. 
Limitations, §4-33-302. 
Ultra vires, §4-33-304. 
Preincorporation transactions. 
Liability, §4-33-204. 
Private foundations. 
Articles of incorporation, §4-33-150. 
Public benefit corporations. 
Election to be governed by nonprofit 
corporation law, §4-33-1707. 
Limitations on merger, §4-33-1102. 
Purchase of memberships, §4-33-622. 
Purposes, §4-33-301. 
Quorum of board, §4-33-824. 
Redemption. 
Members’ rights and obligations, 
§4-33-610. 
Registered agent. 
Change. 

Foreign corporations, §4-33-1508. 
Foreign corporations, §4-33-1507. 

Change, §4-33-1508. 

Resignation, §4-33-1509. 
Resignation. 

Foreign corporation, §4-33-1509. 
Registered name, §4-33-403. 
Registered office. 

Change. 
Foreign corporations, §$4-33-1507, 
4-33-1508. 
Rehabilitative services corporations, 

$§4-34-101 to 4-34-107. 
Reinstatement following 

administrative dissolution, 

§4-33-1422. 

Appeal from denial, §4-33-1423. 
Religious organizations. 
Articles of incorporation. 

Default provisions, §4-33-150. 
Constitutional protection, $4-33-180. 
Election to be governed by nonprofit 

corporation law, §4-33-1707. 
Limitations on merger, §4-33-1102. 
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(1993) —Cont’d 

Religious organizations —Cont’d 

Purchase of memberships, §4-33-622. 

Removal of directors, §4-33-808. 

Judicial proceeding, §4-33-810. 

Repeal of conflicting acts, §4-33-1705. 
Repeal of statutes. 

Reservation of power by general 

assembly, §4-33-102. 

Savings provisions, §4-33-1703. 
Reserved name, §4-33-402. 
Restated articles of incorporation, 

§4-33-1006. 

Effect, §4-33-1008. 

Rural fire protection corporations, 
§§4-34-103 to 4-34-1077. 

Sale of assets. 

In regular course of activities, 

§4-33-1201. 
Other than in regular course of 
activities, §4-33-1202. 

Savings provisions, §4-33-1703. 

Scientific organizations. 

Articles of incorporation. 

Default provisions, §4-33-150. 

Secretary of state. 

Filing duty of secretary, §4-33-125. 

Appeal from secretary’s refusal to 
file document, §4-33-126. 

Powers. 

Annual disclosure of information, 
§4-33-131. 
General powers, §4-33-130. 

Service of process. 

Fees, §4-33-122. 

On foreign corporation, §4-33-1510. 
Severability of provisions, 

§4-33-1704. 

Short title, §4-33-101. 

Signing false documents, §4-33-129. 

Third parties. 

Member’s liability, §4-33-611. 
Transfers. 

Members’ rights and obligations, 

§4-33-611. 
Differences, §4-33-610. 

Ultra vires act, §4-33-304. 

Uniform unincorporated nonprofit 
association, revised act, 
§$4-28-601 to 4-28-636. 

Voting by directors, §4-33-824. 

Voting by members. 

Action by written ballot, §4-33-708. 

Agreements among members, 

§$4-33-730. 
Amendment of bylaws, §§4-33-1021, 
4-33-1022. 
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NONPROFIT CORPORATIONS 
(1993) —Cont’d 
Voting by members —Cont’d 
Amendments to articles of 
incorporation, §§4-33-1003, 
4-33-1004. 
Corporation’s acceptance of votes, 
§4-33-727. 
Differences in rights and obligations, 
§4-33-610. 
Election of directors. 
Cumulative voting, §4-33-725. 
Other methods of electing 
directors, §4-33-726. 
Judicial intervention into affairs of 
corporations, §4-33-160. 
List of members entitled to vote, 
§4-33-720. 
_ Proxies, §4-33-724. 
Quorum requirements, §4-33-722. 
Requirements, §4-33-723. 
Right to vote, §4-33-721. 
Water authorities. 
Conversion to public water authority, 
§4-33-1601. 
Generally, §$4-35-101 to 4-35-306. 
Wills. 
Requests and devises after merger, 
§4-33-1107. 
Withdrawal. 
Foreign corporations, §4-33-1520. 
Form of certificate to be used, 
§4-33-121. 


NONRESIDENTS. 
Charitable organizations soliciting 
contributions in state. 
Consent to action, suit or proceeding, 
service of process, §4-28-413. 


NOTICE. 
Corporations. 
Directors. 
Meetings, §§4-26-805, 4-27-822. 
Waiver, §4-27-823. 
Dissolution. 
Creditors to be notified, $4-26-1105. 
Unknown claims, §4-27-1407. 
Forms, §4-27-141. 
Stock and stockholders. 
Meetings, §§4-26-7038, 4-27-705. 
Waiver, §4-27-706. 
Waiver of notice, §4-26-105. 
Dental corporations. 
Suspension or revocation of certificate 
of registration, §4-29-411. 


NOTICE —Cont’d 
Limited liability companies. 
Dissolution. 
Filing of articles of dissolution 
constitutes notice, §4-32-904. 
Known claimants, §4-32-907. 
Unknown claimants, §4-32-908. 
Notice to member or manager charged 
to company, §4-32-303. 
Medical corporations. 
Suspension or revocation of 
registration certificates, §4-29-310. 
Notice of appeal, §4-29-311. 
Natural resources commission. 
Water authorities. 
Dissolution, §4-35-111. 
Nonprofit corporations (1993), 
§4-33-141. 
Designation of directors, §4-33-807. 
Directors’ meetings, §4-33-822. 
Waiver of notice, §4-33-823. 
Meeting of members, §4-33-705. 
Determining members entitled to 
notice, §4-33-707. 
List of member entitled to notice, 
§4-33-720. 
Waiver of notice, §4-33-706. 
Removal of directors, §$4-33-808, 
4-33-809. 
Professional corporations. 
Certificate of registration. 
Suspension or revocation, §4-29-211. 
Water authorities, §4-35-206. 
Bond issues. 
Issuance of bonds, §4-35-301. 
Dissolution, §4-35-111. 
Special meetings of the board of 
directors, §4-35-204. 
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ORDERS. 
Nonprofit corporations (1993). 
Judicial intervention into affairs of 
corporations, §4-33-160. 


ORDINANCES AND RESOLUTIONS. 
Charitable contributions, 
solicitation. 

City or incorporated town not 
prohibited from enacting, 
§4-28-414. 

Solicitation of charitable 
contributions. 

City or incorporated town not 
prohibited from enacting, 
§4-28-414. 
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PAID SOLICITORS. 
Solicitation of charitable 
contributions, §4-28-407. 
Defined, §4-28-401. 


PARTIES. 
Foreign investor companies. 
Capacity to sue and be sued, 
§4-31-204. 
Investments. 
Foreign investment companies. 
Capacity to sue and be sued, 
§4-31-204. 
Limited liability companies. 
Members as parties to actions, 
§4-32-305. 


PARTNERSHIPS. 
Limited liability companies 


generally, $§4-32-101 to 4-32-1316. 


Tax pass throughs. 
Small business entity tax pass 
throughs. 
Limited liability companies 
generally, §$4-32-101 to 
4-32-1316. 


PERSONAL PROPERTY. 
Corporations. 
Defense of ultra vires, $4-26-205. 
Limited liability companies. 
Foreign limited liability companies. 
Transactions not constituting 
transacting business, 
§4-32-1008. 
Nature of limited hability company 
interest, §4-32-708. 
Nonprofit corporations. 
Powers as to, §4-28-209. 
Unincorporated nonprofit 
associations. 
Generally, §$4-28-601 to 4-28-636. 


PETITIONS. 
Limited liability companies. 
Secretary of state’s refusal to file 
documents, §4-32-1302. 


PHILANTHROPIC 
ORGANIZATIONS. 

Nonprofit corporations (1987), 
§§4-28-201 to 4-28-225. 

Nonprofit corporations (1993), 
§§4-33-101 to 4-33-1707. 


POPULAR NAMES AND SHORT 
TITLES. 

Arkansas benefit corporation act, 
§§4-36-101 to 4-36-401. 


POPULAR NAMES AND SHORT 
TITLES —Cont’d 

Arkansas business portal act, 
§4-27-1901. 

Benefit corporation act, §$4-36-101 to 
4-36-401. 

Uniform unincorporated nonprofit 
association, revised act, 
§§4-28-601 to 4-28-636. 


POWER OF ATTORNEY. 
Limited liability companies. 
Executing documents under powers of 
attorney, §4-32-204. 


PRESUMPTIONS. 
Limited liability company 
dissolution. 
Filing of articles of dissolution 
constitutes notice, §4-32-904. 


PRIVATE FOUNDATIONS. 
Nonprofit corporation (1993). 
Articles of incorporation. 
Default provisions, §4-33-150. 


PROFESSIONAL CORPORATIONS. 
Amendments. 
Articles of incorporation, §4-29-210. 
Appeals. 
Suspension or revocation of certificate 
of registration, §4-29-212. 
Applicability of business 
corporation act, §4-29-204. 
Applicability of provisions. 
Other professional corporation laws, 
§4-29-203. 
Assignment. 
Certificates of registration, §4-29-210. 
Business corporation act. 
Application, §4-29-204. 
Certificate of registration. 
Amendments, §4-29-210. 
Annual renewal, §4-29-210. 
Assignment, §4-29-210. 
Change of location. 

Amendment of certificate, §4-29-210. 
Fees, §4-29-210. 

Annual renewal, §4-29-210. 
Posting of certificate, §4-29-210. 
Suspension or revocation, §4-29-210. 

Appeals, §4-29-212. 

Hearings, §4-29-211. 

Notice, §4-29-211. 

Citation of act, §4-29-201. 
Construction and interpretation. 
Business corporation act. 
Applicability of business corporation 
act, §4-29-204. 
Optional nature of subchapter, 
§4-29-203. 
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PROFESSIONAL CORPORATIONS 
—Cont’d 

Conversion to business corporation, 
§4-29-204. 

Corporate name, §4-29-207. 

Definitions, §4-29-202. 

Directors. 

License requirements, §4-29-208. 
Employees. 

License requirements, §4-29-209. 
Formation, §4-29-206. 
Incorporation, §4-29-206. 

Liability. 
Limitations on professional liability. 
Persons associated with professional 
corporations, §4-29-101. 
Professional relationships unaltered by 
provisions, §4-29-205. 
Licenses. 
_ Employees, §4-29-209. 
Officers, directors and shareholders, 
§4-29-208. 
Names. 
Corporate name, §4-29-207. 
Notice. 

Certificate of registration. 

Suspension or revocation, §4-29-211. 
Officers. 

License requirements, §4-29-208. 
Professional relationships. 

Effect of act upon applicable law, 

§4-29-205. 
Short title, §4-29-201. 
Stock and stockholders. 

Death or disqualification of 

shareholder, §$4-29-213. 

License requirements, §4-29-208. 

Shares of deceased or disqualified 

shareholder, §4-29-213. 
Title of act. 
Short title, §4-29-201. 


PROFESSIONAL SERVICE LIMITED 
LIABILITY COMPANIES. 

Executors, administrators or other 
fiduciary capacity. 

Company engaged in practice of law 
acting as, §4-32-307. 

Liability of individuals for 
individual’s acts or omissions, 
§4-32-308. 

Liability of member, manager or 
employee for others acts or 
omissions, §4-32-308. 

Limited liability companies 
generally, §$4-32-1301 to 
4-32-1316. 

Names, §4-32-103. 
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PROFESSIONAL SERVICE LIMITED 
LIABILITY COMPANIES —Cont’d 

Nonprofessional employees and 
agents rendering services, 
§4-32-306. 

Repeal of laws in conflict, §4-32-1316. 

Requirements for rendering 
professional service, §4-32-306. 


PROFESSIONAL 
TELEMARKETERS. 
Solicitation of charitable 
contributions. 
Defined, §4-28-401. 
Registration required, §4-28-411. 


PUBLICATION. 
Limited liability companies. 
Notice to unknown claimants of 
dissolved companies, §4-32-908. 


PUBLIC BENEFIT CORPORATIONS. 
Nonprofit corporations (1993). 
Election to be governed by nonprofit 
corporation law, $4-33-1707. 
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REAL PROPERTY. 
Corporations. 
Defense of ultra vires, §4-26-205. 
Limited liability companies. 
Acquired in name of company, 
§4-32-701. 
Foreign limited liability companies. 
Transactions not constituting 
transacting business, 
§4-32-1008. 
Transfer, §4-32-702. 
Nonprofit corporations. 
Powers as to, §4-28-209. 
Unincorporated nonprofit 
associations. 
Generally, §$4-28-601 to 4-28-636. 


RECEIVERS. 
Nonprofit corporations (1993). 
Judicial dissolution, §4-33-1432. 
Water authorities. 
Bond issues, default, §4-35-303. 


RECORDS. 
Charitable contributions. 
Document requirements generally, 
§4-28-410. 
Charitable organizations soliciting 
contributions, §4-28-403. 
Corporations. 
Effective time and date of documents, 
§4-27-123. 
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RECORDS —Cont’d 
Corporations —Cont’d 
Fees, §4-27-122. 
Filing of corporate documents, 
§§4-26-1201, 4-27-120. 
Appeal from refusal to file, 
§4-27-126. 
Correcting filed document, 
§4-27-124. 


Duty of secretary of state, §4-27-125. 
Evidentiary effect of copy, §4-27-127. 


Forms, §4-27-121. 

Inspections. 

Court-ordered inspection, 
§4-27-1604. 

Stock and stockholders, §4-27-1602. 

Scope of inspection rights, 
§4-27-1603. 

Requirements generally for 
recordkeeping, §$4-26-715, 
4-27-1601. 

Stock and stockholders. 

Closing of transfer books and fixing 
record date, §§4-26-702, 
4-27-707. 

Limited liability companies. 
Inspection by members, §4-32-405. 
Required records, §4-32-405. 

Nonprofit corporations. 

Books and accounting records. 

Keeping, §4-28-218. 


REDEMPTION. 
Corporations. 
Stock and stockholders. 
Cancellation of redeemable shares 
by redemption or purchase, 
§4-26-614. 
Reduction of stated capital in 
certain cases, §4-26-615. 
Restriction on redemption or 
purchase of redeemable shares, 
§4-26-613. 
Nonprofit corporations (1993). 
Members’ rights and obligations, 
§4-33-610. 


REGISTRATION. 

Charitable organization prior to 
solicitation, §4-28-402. 

Foreign limited liability companies, 
§§4-32-1001 to 4-32-1008. 

Fundraising counsel, §4-28-406. 

Limited liability companies. 

Foreign limited liability companies, 
§§4-32-1001 to 4-32-1008. 

Paid solicitor, solicitation of 
charitable contribution, 
§4-28-407. 
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REGISTRATION —Cont’d 

Professional telemarketers soliciting 
charitable contributions, 
§4-28-411. 


REHABILITATIVE SERVICES 
CORPORATIONS, §§4-34-101 to 
4-34-107. 

Applicable laws, §4-34-106. 

Conversion from nonprofit 
corporation, §4-34-105. 

Creation, purposes, §4-34-101. 

Incorporation, §4-34-104. 

Perpetual succession, §4-34-106. 

Property taxes, obligation to pay, 
§4-34-107. 


RELIGION. 
Corporations. 

Religious corporations. 

Fees of secretary of state, §4-28-102. 
Insurance. 

Life insurance policy naming religious 
institution, organization, etc., as 
beneficiary, §4-28-103. 

Nonprofit corporations. 

Articles of incorporation. 

Inclusion of certain provisions in 
article, §4-28-207. 

Religious, literary, benevolent, etc., 

corporations. 
Fees, §4-28-102. 


RELIGIOUS ORGANIZATIONS. 
Constitutional protections, §4-33-180. 
Nonprofit corporations. 

Articles of incorporation. 

Default provisions, §4-33-150. 
Constitutional protections, §4-33-180. 
Election to be governed by nonprofit 

corporation law, §4-33-1707. 
Limitations on merger, §4-33-1102. 
Purchase of memberships, §4-33-622. 
Purpose of organization, §4-33-301. 
Removal of directors, §4-33-808. 
Removal of directors by judicial 

proceeding, §4-33-810. 

Repeal of conflicting acts, §4-33-1705. 


REMEDIES. 
Corporations. 
Dissolution. 
Corporate action and remedies after 
dissolution, §4-26-1104. 


REPORTS. 
Benefit corporations. 
Annual benefit report and annual 
franchise tax report, §4-36-401. 
Benefit director, §4-36-302. 
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REPORTS —Cont’d 
Charitable organizations soliciting 
contributions, §4-28-403. 
Cooperative associations. 
Annual reports required, §4-30-114. 


RURAL FIRE PROTECTION 
CORPORATIONS, §§4-34-103 to 
4-34-107. 

Conversion of nonprofit corporation 
into corporation authorized by 
chapter, §4-34-105. 

Creation authorized, public body 
and body corporate and politic, 
purposes, §4-34-103. 

Filing for incorporation, §4-34-104. 

Nonprofit corporation act of 1993. 

Corporation authorized by chapter 
subject to, §4-34-106. 

Perpetual succession, §4-34-106. 

Property taxes, obligation to pay, 
§4-34-107. 
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SCHOOLS AND EDUCATION. 
Corporations. 

Gifts authorized, §4-25-103. 
Insurance. 

Life insurance naming educational 
institution, organization, etc., as 
beneficiary, §4-28-103. 

Nonprofit corporations. 

Articles of incorporation. 

Default provisions, §4-33-150. 
Inclusion of certain provisions in 
article, §4-28-207. 


SCIENTIFIC ORGANIZATIONS. 
Benefit corporations, $§4-36-101 to 
4-36-401. 
Nonprofit corporations (1993). 
Articles of incorporation. 
Default provisions, §4-33-150. 


SEALS AND SEALED 
INSTRUMENTS. 
Water authorities, §4-35-210. 
Bond issues, §4-35-302. 


SECRETARY OF STATE. 

Arkansas business portal. 
Administration, §4-27-1904. 
Rulemaking, §4-27-1907. 

Cooperative associations. 

Filing of articles of incorporation with 
secretary, §4-30-108. 
Forms. 
Prescription by secretary, §4-30-115. 
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SECRETARY OF STATE —Cont’d 
Cooperative associations —Cont’d 
Performance of duties under act, 
§4-30-105. 
Corporations. 
Appeals from secretary of state, 
§4-26-107. 
Certificates of secretary of state to be 
received in evidence, §4-26-106. 
Duties, §4-27-130. 
Fees. 
Business corporations, §§4-26-1202, 
4-27-122, 4-27-1705. 
Nonprofit organizations, §$4-28-102, 
4-28-2238. 
Filing of documents. 
Duties, §4-27-126. 
Powers, §§4-26-104, 4-27-130. 
Religious, literary, benevolent, etc., 
corporations. 
Fees of secretary of state, §4-28-102. 
Fees. 
Business corporations, §§4-26-1202, 
4-27-122, 4-27-1705. 
Nonprofit organizations, §§4-28-102, 
4-28-223. 

Limited liability companies. 
Amendment of articles of organization. 
Filing articles of amendment with 

secretary, §4-32-203. 
Appeal from secretary’s refusal to file 
documents, §4-32-1302. 
Certificates of existence. 
Applications to secretary for, 
§4-32-1311. 
Dissolution of company. 
Filing articles of dissolution with, 
§4-32-906. 
Fees for filing, service and copying, 
§4-32-1301. 
Filing of documents with, §4-32-205. 
Foreign limited liability company 
registration. 
Cancellation, $4-32-1006. 
Filing articles of amendments with 
secretary, §4-32-1005. 
Issuance of registration, §4-32-1001. 
Transacting business without. 
Service of process upon secretary, 
§4-32-1007. 
Powers, §4-32-1305. 
Reservation of name by company. 
Filing reservation with, §4-32-104. 
Restatement of articles of 
organization. 
Filing restated articles with 
secretary, §4-32-2038. 
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SECRETARY OF STATE —Cont’d 
Nonprofit corporations. 
Articles of incorporation. 
Filing with secretary, §4-28-206. 
Fees to be paid to secretary of state, 
§4-28-223. 
Powers regarding nonprofit 
corporations. 
Generally, §4-28-216. 
Service of process. 
Registered agent, §4-28-214. 
Nonprofit corporations (1993). 
Filing duty of secretary, §4-33-125. 
Appeal from secretary’s refusal to 
file document, §4-33-126. 
Powers. 
Annual disclosure of information, 
§4-33-131. 
General powers, §4-33-130. 


SERVICE OF NOTICE, PROCESS 
AND OTHER PAPERS. 
Advertising. 
Registered agent for service. 
Registration, §4-25-101. 
Charitable contributions, 
solicitation by nonresident 
organization, §4-28-413. 
Constructive service. 
Corporations. 
Dissolution. 
Involuntary dissolution, 
§4-26-1107. 
Corporations. 
Foreign corporations. 
Registered agents, §4-27-1510. 
Required, §4-27-1510. 
Registered agents. 
Foreign corporations. 
Requirement of registered agent, 
§4-27-1510. 
Foreign investor companies, 
§4-31-204. 
Limited liability companies. 

Fee, §4-32-1301. 

Foreign limited liability companies 
transacting business without 
registration, §4-32-1007. 

Nonprofit corporations. 

Procedure, §4-28-214. 

Secretary of state as registered agent, 
§4-28-214. 

Nonprofit corporations (1993). 

Fees, §4-33-122. 

On foreign corporation, §$4-33-1510. 

Solicitation of charitable 
contribution by nonresident 
organization, §4-28-413. 
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SERVICE OF NOTICE, PROCESS 
AND OTHER PAPERS —Cont’d 
Unincorporated nonprofit 
associations. 
Agent for, $4-28-611. 
Service on agent, §4-28-612. 


SIGNATURES. 
Corporations. 
Stock and stockholders. 
Certificates representing shares. 
Signed certificates, §$4-26-608, 
4-27-625. 
Limited liability companies. 
Documents required to be filed with 
secretary of state, $4-32-204. 
Water authorities. 
Bond issues, §4-35-302. 


SMALL BUSINESS ENTITY TAX 
PASS THROUGH. 

Limited liability companies 
generally, §§4-32-101 to 4-32-1316. 


SOLICITATION. 
Charitable solicitations, §§4-28-401 to 
4-28-416. 


STATE DEPARTMENTS AND 
AGENCIES. 

Arkansas business portal, §§4-27-1901 
to 4-27-1908. 

Nonprofit corporations. 

Rules and regulations by state 
agencies applicable, §4-28-217. 

State business portal, §§4-27-1901 to 

4-27-1908. 


STATUTE OF LIMITATIONS. 
Limited liability companies. 
Appeal from secretary of state’s 
refusal to file documents, 
§4-32-1302. 
Known claims against dissolved 
companies, §4-32-907. 
Unknown claims against dissolved 
companies, §4-32-908. 


STOCK AND STOCKHOLDERS. 
Dental corporations, §§4-29-407, 
4-29-411. 
Medical corporations. 
License requirements, §4-29-307. 
Shares of deceased or disqualified 
shareholders, §4-29-312. 
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TAXATION. 
Foreign investor companies, 
§4-31-205. 
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TAXATION —Cont’d 
Limited liability company. 
Income tax status, §4-32-1313. 
Water authorities. 
Bond issues. 
Tax exemption of bonds, §4-35-304. 
Projects. 
Tax exemption, §4-35-108. 


TAX EXEMPTIONS. 
Water authorities, §4-35-108. 


TAX PASS THROUGHS. 
Small business entity tax pass 
throughs. 
Limited lability companies generally, 
§$4-32-101 to 4-32-1316. 


TELEMARKETING. 

Solicitation of charitable 
contributions by professional 
telemarketers. 

Professional telemarketer defined 
common, §4-28-401. 
Registration required, §4-28-411. 


THIRD PARTIES. 
Nonprofit corporations (1993). 
Member’s liability, §4-33-611. 


TICKET DONATIONS. 
Solicitation of charitable 
contributions by paid solicitor. 
Representations and records, 
§4-28-407. 


TITLE. 
Limited liability company real 
property, §4-32-701. 


TORTS. 
Cooperative associations. 
Liability of cooperative for torts, 
§4-30-118. 
Limited liability companies. 
Liability of members, managers, 
agents, etc., $4-32-304. 


TRADEMARKS. 
Protection. 
Corporate, fictitious, or assumed 
names. 
Notice to registrant regarding 
violation of trademark, 
§4-27-406. 


TRUSTS AND TRUSTEES. 
Business trusts. 

Foreign business trusts. 

Filing requirements, §$4-31-401 to 
4-31-406. 

Foreign business trusts. 

Filing requirements, $$4-31-401 to 

4-31-406. 


TRUSTS AND TRUSTEES —Cont’d 
Foreign investor companies. 
Activities as trustee or agent of trust, 
§4-31-202. 
Limited liability companies. 
Companies engaged in practice of law 
acting as trustee, §4-32-307. 
Profits or benefits derived by member 
or manager held as, §4-32-402. 
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ULTRA VIRES. 
Corporations. 
Defenses, §§4-26-205, 4-27-304. 
Nonprofit corporations (1993), 
§4-33-304. 


UNIFORM LAWS. 
Nonprofit associations. 
Unincorporated associations, revised 
act, §§4-28-601 to 4-28-636. 
Unincorporated nonprofit 
associations, revised act, 
§§4-28-601 to 4-28-636. 


UNINCORPORATED NONPROFIT 
ASSOCIATIONS, §§4-28-601 to 
4-28-636. 

Access to information. 

Members, managers and former 
members or managers, §4-28-625. 

Actions involving association, 
§4-28-609. 

Change of member or managers, 
effect, §4-28-613. 

Reimbursement or payment of 
expenses, fees and costs, 
§4-28-627. 

Venue, §4-28-614. 

Agent for service of process, 
§4-28-611. 

Approval of membership for certain 
activities, $4-28-616. 

Conflict of laws, §§$4-28-603, 4-28-604. 

Construction of provisions. 

Effect of other laws, §4-28-603. 

Relation to electronic signatures in 
global and national commerce act, 
$4-28-633. 

Uniform application and construction, 
§4-28-632. 

Definitions, §4-28-602. 

Dissolution of association, $4-28-628. 

Winding up and termination, 
§4-28-629. 

Effective date of provisions, 
§4-28-636. 
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UNINCORPORATED NONPROFIT 
ASSOCIATIONS —Cont’d 
Governing law, §4-28-604. 
Grandfather clause, §4-28-634. 
Insurance, purchase on behalf of 
member or manager, §4-28-627. 
Judgment or order against 
association, §4-28-610. 
Legal entity, status as, §4-28-605. 
Liability in contract and tort, 
§4-28-608. 
Managers. 
Access to information, §4-28-625. 
Compensation and expenses, 
§§4-28-626, 4-28-627. 
Conflicts of interest, §4-28-623. 
Distributions to, prohibition, 
§4-28-626. 
Duties, §4-28-623. 
Equal rights in management and 
conduct of activities, §4-28-622. 
Fiduciary duties, §4-28-623. 
Indemnification, §4-28-627. 
Liability insurance, §4-28-627. 
Limitation of lability, §4-28-623. 
Meetings, notice and quorum, 
§4-28-624. 


Prudent person standards, §4-28-623. 


Selection of managers, §4-28-622. 
Members. 
Access to information, §4-28-625. 
Action not abated by change of 
members, §4-28-613. 


Admission to membership, §4-28-619. 


Agent status not gained by virtue of 
membership, §4-28-615. 

Approval of membership for certain 
activities, §4-28-616. 

Assertion and defense of claims, 
§4-28-609. 

Compensation and expenses, 
§§4-28-626, 4-28-627. 

Dismissal, suspension or expulsion, 
§4-28-619. 

Distributions to, prohibition, 
§4-28-626. 

Duties, §4-28-618. 

Indemnification, §4-28-627. 


Interests not transferable, §4-28-621. 


Liability insurance, §4-28-627. 

Meetings, §4-28-617. 

Personal liability, §4-28-608. 

Resignation of member, effect, 
§4-28-620. 

Resignation, $4-28-620. 
Mergers, §4-28-630. 
Perpetual duration, $4-28-605. 
Personal liability, §4-28-608. 


UNINCORPORATED NONPROFIT 
ASSOCIATIONS —Cont’d 
Powers generally, §4-28-605. 
Profit-making activities, $4-28-605. 
Property, powers regarding, 
§4-28-606. 
Mergers, §4-28-630. 
Transition concerning real and 
personal property, §4-28-631. 
Real property. 
Powers as to property generally, 
§4-28-606. 
Statement of authority, §4-28-607. 
Relation to electronic signatures in 
global and national commerce 
act, §4-28-633. 
Relation to other laws, §4-28-603. 
Service of process. 
Agent for, §4-28-611. 
Service on agent, §4-28-612. 
State laws govern operations, 
§4-28-604. 
Statement of authority as to real 
property, §4-28-607. 
Termination of association, 
§4-28-629. 
Title of provisions, §4-28-601. 
Transitional provisions. 
Real and personal property, §4-28-631. 
Savings clause, §4-28-634. 
Uniform application and 
construction, §4-28-632. 
Winding up and termination, 
§4-28-629. 
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VENUE. 
Foreign investor companies. 
Actions against companies, §4-31-204. 
Nonprofit corporations (1993). 
Judicial dissolution proceeding, 
§4-338-14381. 
Unincorporated nonprofit 
associations. 
Actions involving association, 
§4-28-614. 
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WAIVER. 
Corporations. 

Notice, §4-26-105. 
Nonprofit corporations. 


Corporation’s acceptance of waiver, 
§4-28-224. 
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WARNING ORDERS. 
Corporations. 
Dissolution. 
Involuntary dissolution, §4-26-1107. 


WATER AUTHORITIES, §§4-35-101 to 

4-35-306. 

Articles. 
Amendments, §4-35-208. 
Contents, §$4-35-201, 4-35-202. 
Board of directors, §4-35-204. 
Officers, §4-35-205. 
Bond issues. 
Default. 

Receiver, appointment, §4-35-303. 
Execution of bonds, §4-35-302. 
Indenture, §4-35-303. 

Issuance of bonds, §4-35-301. 
Proceeds, use, §4-35-305. 
Refunding bonds, §4-35-306. 
Sale of bonds, §4-35-301. 
Seal, §4-35-302. 
Security for bonds, §4-35-303. 
Tax exemption of bonds, $4-35-304. 
Terms and conditions of bonds, 
§4-35-301. 
Bylaws, §4-35-207. 
Amendments, §4-35-208. 
Construction of provisions, 

§4-35-104. 

Conversion from qualified 


corporation, §§4-28-225, 4-33-1601. 


Effect, §4-35-208. 

Procedure, §4-35-202. 
Definitions, §4-35-103. 
Dissolution, $4-35-111. 
Eminent domain, §4-35-210. 
Filing. 

Amendments, §4-35-208. 

Articles. 

Natural resources commission, 
§§4-35-201, 4-35-202. 
Secretary of state, §4-35-203. 
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WATER AUTHORITIES —Cont’d 
Filing —Cont’d 
Bylaws. 
Natural resources commission, 
§4-35-207. 
Statement of change. 
Registered office and agent, 
§4-35-209. 
Formation, §4-35-201. 
Effect, §4-35-203. 
Freedom of information act. 
Meetings and records subject to act, 
§4-35-107. 
Legislative intent, §4-35-101. 
Members, §4-35-106. 
Names, §$§4-35-201, 4-35-202. 
Notice, §4-35-206. 
Bond issues, §4-35-301. 
Issuance of bonds, §4-35-301. 
Special meetings of the board of 
directors, §4-35-204. 
Officers, §4-35-205. 
Powers, §§4-35-105, 4-35-210. 
Public service commission. 
Exemption from jurisdiction, 
§4-35-109. 
Registered office and agent, 
§4-35-209. 
Revenues, §4-35-110. 
Seal, §4-35-210. 
Bond issues, $4-35-302. 
Taxation. 
Exemptions. 
Projects, §4-35-108. 
Title, §4-35-102. 


WATER PROVIDER 
CORPORATIONS. 

Water authorities generally, 
§§4-35-101 to 4-35-306. 


WILLS. 
Nonprofit corporations (1993). 
Requests and devises after merger, 
§4-33-1107. 
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